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CASES 


ARGUED  AND  DETERMINED  18SS. 


IH  TBI 


Court  of  KING'S  BENCH, 


IV 


Trinity  Term, 


In  the  Third  Year  of  the  Reign  of  William  IV.  (a) 


Mason  against  Hill  and  Others. 

CASE-     The  first  count  of  the  declaration  stated,  ^!.«:»«*^»    SJi'l^W ^ 
miUin  188Soau_.    «    y^ 

that  before  and  at  the  time,  &c  the  plaintiff  was  hbownUmd,  o^^^^  ^•• 
lawfully  possessed  of  a  certain  mill,  manufactory,  here-  owmt  of  which '^>A^r  ^.  ^J 

ditaments,  ^^I^JS?'^  ^'''-  ^Z* 

ISlSapfwo- 
pruted  the  water  of  attream  running  through  it,  to  the  purpoiei  of  wataHna  hu  cattla  and 
irri^dng  his  land.  In  1818^.  had  erected  a  cniU  near  Uia  tame  stream*  ana  the  ownar  and 
occupier  otAJ's  huid  then  gave  a  parol  licence  to  j9.  to  make  a  dam  at  a  particular  spot^  and 
take  what  water  he  pleised  from  that  point,  which  water  was  so  taken,  and  returned  by  pipes 
into  the  stream  above  the  spot  where  A.  *  smUl  was  afterwards  erected.  In  181 8  I7.,  without 
liccme,  conveyed  part  of  the  water  which  had  before  Sowed  into  the  stream  ftom  eartain 
springs,  into  a  reservoir  for  the  use  of  hb  mill.  In  1828  A,  appropriated  to  the  use  of  his 
bHI  ^  the  surplus  water  which  flowed  through  and  over  the  dam,  and  vrhich  was  not  oon* 
ducted  into  the  reservoir.  In  1829  A,  demolished  the  dam  erected  by  A,  and  gave  bim 
nodce  not  to  divert  the  water.  B,  then  erected  a  new  dam  lower  down  the  stream,  and  by 
mesas  of  it  diverted  from  ^.'s  mills,  at  soom  times,  all  the  water  befora  appropriated  by 
A,^  St  ochen  a  part  of  it,  and  the  water,  when  returned  into  the  stream,  was  in  a  heated 
me:  Utid^  oa  wfteatX  verdict, 

First,  that  wfaetber  the  right  to  the  use  of  flowing  water  be  in  the  first  occupant,  or  in 
ii>e  pnwfHor  of  the  laiid  through  which  it  flows.  A*  was  entitled  to  the  surplus  water,  for 
^  was  int  occupant  of  that,  and  also  owner  and  occupier  of  the  land  through  which  it 
'^eed^  jod  migbt  nsaiotain  an  action  for  the  injury  sustained  by  the  abstraction  or  spoiling 

(a)    Taunion  J.  sat  in  the  Bail  Court  this  term. 
To^  y.  B  Secondly, 


2  CASES  IN  TRINITY  TERM 

1833.        ditamentSi  closei  and  premises,  with  the  appurtenances, 

'^  in  the  county  of  Stafford ;  and  by  reason  thereof  of 

aMointi        right  ought  to  have  had  and  enjoyed  the  benefit  and 

advantage  of  the  water  of  a  certain  stream  which  had 

Seoondly, 

that  A.  WS9  in  been  used  to  run  and  flow^  and  during  all  that  time 
entitled  to  re-  ought  to  have  run  and  flowed,  in  great  plenty  and 
of^'wiucirdU  purity,  and  still  of  right  ought  so  to  run  and  flow  unto 
bU^new  dMi^  the  said  mill,  &c.  of  the  plaintiff,  to  supply  the  same 
because  the  ^j^|^  water  for  working,  using,  and  enjoying  the  same 
to  B.  by  the       respectively  and  for  other  necessary  purposes ;  yet  the 

former  occu- 
pier wa«  to         defendants  contriving,  &c.  by  a  certain  dam  and  divers 

take  the  water  i  .  i  i  •  i 

at  one  par-  obstructions,  placed  in  and  across  the  said  stream  above 
and  not  at  the  the  plaintifTs  premises,  impounded,  penned  back,  and 
Sua  dimi  wL  Stopped  the  water  of  the  said  stream,  and  also  wrong- 
ffuT^er^'  fully  and  injuriously  laid  down  into  and  near  the  said 
?"**  ^£d  stream,  above  the  plaintifTs  premises,  divers  pipes  and 
been  general  to  tiles,  and  kept  and  continued  the  said  dam   and  ob- 

take  at  any 

place,  it  would    structions  SO  placed  in  and  across  the  said  stream,  and 

bave  been  rt- 

Tocable,  except  the  Said  pipes  and  tiles  so  laid  down  for  a  long  space  of 

placet  where  it  time,  to  wit,  hitherto ;  and  thereby  during  all  that  time 

on  and^xpenae  Unlawfully  and  wrongfully  diverted  and  turned  divers 

it  was^oked  ^^^S^  quantities  of  the  water  of  the  said  stream,  which 

before  the  laat  ought  to  have  flowed  to  the  said  mill,  &c.  respectively, 

erected:    ^  away  from  the  said  mill,  &c.,  and  stopped  and  prevented 

Thirdly,*that 

^.  was  entitled   the  same   from   flowing  along   the   usual  and  proper 

to  recover  for 

the  water  di-  course  to  the  said  premises.  And  also  that  the  de- 
■pringt,  and  '  fendants  wrongfully  and  injuriously  heated  and  spoiled 
merroir  in  *     ^®  water  which  ran  and  flowed  unto  the  said  mill,  &c., 

1818:  for  the 

poawisor  of  land  through  which  a  natural  btream  flows,  has  a  right  to  the  advantage  of 

that  atream  flowing  in  its  natural  course,  and  to  use  it  when  tic  pleases   for  his  own 

purposes :  no  adverse  right  having  been  acquired  by  actual  grant,  or  by  twenty  years* 

enjoyment. 

Whether  inch  possessor  of  land  can  maintain  an  action  for  the  mere  violation  of  such 
general  right,  by  diversion  of  the  water,  &c.»  without  having  sustained  any  special  injury, 
Qitare, 

SO 
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80  that  it  became  of  no  use  to  the  plaintiff,  whereby  he 
was  prevented  from  using  his  mill,  &c.,  in  so  extensive 
and  beneficial  a  manner  as  he  otiierwise  would  have 
done.  In  the  second  count  the  plaintiff  stated  himself 
to  be  possessed  of  a  close  and  lands,  with  the  appurte- 
nances, and  of  a  mill  and  manu&ctory  situate  therein^ 
near  to  the  said  stream,  and  claimed  a  right  to  have  the 
stream  run  to  the  said  dose  and  premises  for  supplying 
the  same  with  water  for  the  necessary  purposes  thereo£ 
In  the  third  count  a  similar  right  was  claimed  for  the 
convenient  enjoyment  of  certain  hereditaments,  lands, 
and  premises,  with  the  appurtenances.  There  was  a 
fourth  count  for  turning  foul  water  upon  the  plaintiff^s 
premises.  Plea,  not  guilty.  At  the  ^afford  Spring 
asnzes,  1831,  the  jury  found  a  special  verdict,  stating 
the  fcdlowing  facts :  — - 

A  stream  of  water  called  the  ^Ms  Brook^  from 
time  whereof  &c.,  until  tbe  diversions  thereof  as  after 
mentioned,  had  been  used  and  accustomed  to  run  and 
flow  by  the  northern  end  of  the  town  of  Newcastle^ 
wnder-lA/ne^  in  a  southerly  direction,  by  the  comer 
of  a  garden  called  Kinnerslei/s  Garden^  and  into  and 
through  a  certain  croft  called  HatreWs  Crofts  by  a  tree 
there  called  the  SHchwell  Tree^  and  from  thence  into  a 
piece  of  land  called  the  Parsoris  Flatj  by  a  spring  there 
called  the  SUchweU  Springs  and  from  thence  by  and 
thioogh  certain  other  closes  into  a  croft  called  Ashless 
Cn^  part  of  which  croft  at  the  times  when,  &a. 
belooged  and  now  belongs  to  the  defendants,  and  other 
port  of  the  croft  at  the  time  when,  &c*  belonged  and 
DOW  belongs  to  the  plaintiff,  and  in  which  part  last 
aibnsaid  the  aagine,  mill,  manu&ctory,  hereditaments, 
sod  premises  of  the  plaintiff  in  the  declaration  and 

B  2  herein- 
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18S3.  hereinafter  mentioned,  then  were  and  are  now  situate^ 
but  the  stream  ran  and  flowed  only  through  that  part 

agamtt  of  the  said  croft  which  now  belongs  to  the  plaintiff, 
and  from  thence  through  a  certain  other  close  into  the 
Newcastle  Lower  Canal.  During  all  the  time  aforesaid, 
a  considerable  quantity  of  pure  water  at  all  times  ran 
and  flowed  from  the  SitchweU  Spring,  and  also  from 
other  springs,  called  the  Over  Canal  Springs,  into  the 
said  stream ;  which  last-mentioned  springs  flowed  into 
the  stream  below  the  SitchweU  Spring  /  and  the  stream 
before  the  diversions  thereof  as  hereinafter  mentioned, 
ran  and  flowed  down  and  along  its  natural  and  ancient 
course  to,  through,  and  along  Ashlej/s  Croft. 

For  upwards  of  twenty  years  before  1818,  Thomas 
Ashley  the  father,  who  was  then  the  occupier  and  owner 
of  the  whole  of  AsMei/s  Croft,  had  appropriated  and 
used  the  water  of  the  said  stream  and  springs  for  water- 
ing his  cattle,  and  also  for  irrigating  that  part  of  the 
said  croft  which  now  belongs  to  the  plaintiff.  In 
1818,  the  defendants  erected  a  mill  and  manufactory 
*  in  a  certain  close  adjoining  Ashless  Croft,  near,  but 

not  contiguous,  to  the  said  streatn;  and  at  that  time 
TKonuis  Ashley,  the  son,  who  was  then  the  occupier 
and  owner  of  the  whole  of  AMe^s  Croft,  gave  to  the 
defendants  a  parol  licence  to  make  a  dam  at  the  said 
tree,  called  SitchweU  Tree,  higher  up  the  said  stream 
than  the  SitchweU  Spring  and  the  Over  Canal  Springs, 
and  to  take  what  water  of  the  stream  they  pleased  from 
that  point  to  the  mill  and  manufactory  of  the  defendants ; 
which  water,  after  being  used  at  that  mill,  was  to  be  re- 
turned by  pipes  into  the  bed  or  channel  of  the  said 
stream,  higher  up  than  that  part  of  Ashletfs  Croft  which 
now  belongs  to  the  plaintiff.  In  consequence  of  such  parol 

licence. 
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licence,  the  defendants  did,  in  1818,  erect  such  dam,        18SS. 
and  thereby  take  part  of  the  water  of  the  stream  above       ^, 

MAflOV 

die  SUcknM  Spring  and  the  Over  Canal  Springs,  for  the       agamtt 

HlLLa 

nseof  thdr  mill  and  manu&ctory,  by  the  means  of  pipes. 


hud  down  at  their  own  expense  to  a  large  amount ;  and 
fiir  a  considerable  time  returned  part  of  such  water  back 
agpdn  by  means  of  other  pipes,  into  the  stream,  bed,  or 
diamid  of  the  stream  between  the  SitckaoeU  Spring  and 
that  part  of  Ashlars  Croft  which  now  belongs  to  the 
plaiotiffi  Also  in  1818  the  defendants  collected  into  a 
tank  part  of  the  water  of  the  Over  Canal  Springs;  and, 
fay  means  of  pipes,  carried  the  same  over  the  brook 
into  a  resenroir,  which  received  the  frater  taken  under 
the  licence  from  the  fii/cAwftf  7>e^/  but  such  licence  did 
not  extend  to  take  such  last  mentioned  water  from  the 
Over  Canal  Springs. 

After  the  said  dam  was  made,  part  of  the  water  of 
the  stream  which  from  time  to  time  flowed  over  and 
through  the  dam,  and  also  all  the  water  from  the  Sitch^ 
wdl  Springs  and  after  the  making  the  tank  part  of  the 
water  firom  the  Over  Canal  Springs  not  collected  in  the 
sud  tank,  ran  and  flowed  at  all  times  in  its  ancient  and 
natural  coarse  towards,  into,  through,  and  along  the 
AMejfs  Crcft^  and  until  the  diversion  thereof  by  the 
dffrndants  as  hereinafter  next  mentioned. 

Tlie  parol  licence  so  given  by  Thcmas  AMey  the  son 
to  the  defendants,  to  make  the  dam  at  the  SitchtveU 
Tree,  did  not  extend  to  empower  them  to  take  the 
water  from  the  Sitchwell  Spring. 

In  1823,  the  pluntiff  erected  and  made  the  manu- 
fiictory  and  premises  in  the  declaration  mentioned,  upon 
diat  part  of  AMafs  Croft  which  belongs  to  the  plaintiff, 
by  the  side  of  the  strei^,  and  the  plaintiff,  by  the  leave 
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1888.  and  licence  of  the  defendants,  laid  down  pipes  between 
^""^  his  mill  and  that  of  the  defendants,  and  took  the  hot 
t^Aui  water  which  came  from  the  engine  and  mill  of  the  said 
defendants  wito  and  into  his  the  plaintiff's  manufactory 
for  the  purposes  thereof  until  Februofy  1829|  when  the 
communication  by  means  of  the  pipes  was  cut  off  by  the 
p1ainti£^  and  at  that  time  and  until  the  diversion  thereof 
by  the  defendants  as  hereinafter  next  mentionedi  the 
plaintiff  appropriated  and  used  part  of  the  water  of  the 
stream  which  flowed  over  and  through  the  dam  so  made 
at  the  Sitchwell  Tree,  and  also  the  whole  of  the  water 
which  flowed  firom  the  SitchweU  Springs  and  also  from 
such  part  of  the  Over  Canal  Springs  as  were  not  taken 
into  the  tank,  and  also  all  the  water  which  was  returned 
by  the  pipes  of  the  defendants  into  the  stream,  for  the 
purposes  of  his  mill  and  manufactory. 

In  October  1828,  the  plaintiff  erected  a  steam-engine 
and  mill  for  the  purposes  of  his  manufactory,  and  at 
that  time,  and  until  the  diversion  thereof  by  the  defend- 
ants as  next  mentioned,  appropriated  and  used  part  of 
the  water  of  the  stream  which  flowed  over  and  through 
the  dam  so  made  at  the  SitchweU  Tree^  and  also  the  whole 
of  die  water  which  flowed  from  the  SitchweU  Spring,  and 
from  such  part  of  the  Ooer  Canal  Springs  as  was  not  taken 
into  the  tank,  and  also  the  water  which  was  returned  by 
the  pipes  of  the  defendants  into  the  stream,  for  the  pur- 
poses of  his  said  steam-engine,  mill,  and  manufactory. 

There  is  a  ridge  of  land  between  the  stream  and  the 
defendants'  mill,  manufactory,  and  premises,  which,  in 
the  highest  part,  is  thirteen  feet,  and  in  the  lowest  part, 
nine  feet  above  the  level  of  the  mill  of  the  defendants, 
and  which  would  prevent  the  water  of  the  stream  from 
flowing  in  its  natural  course  to  the  mill,  manu&ctory, 

and 
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and  premises  of  the  defendants.     The  plaintiff's  mill        18S3. 
is  eleven  feet  below  the  level  of  the  defendant's  mill.  ,^ 

In  January  1829}  the  plaintiff  destroyed  the  dam        againu 
made  fay  the  defendants  at  the  SHchweU  Tree^  which  tlie 
defendants  re-erected,  and  which  the  plaintiff  again  de-   ^ 
stroyedy  in  order  that  the  water  might  run  along  its  '  " / 

andentand  natural  course ;  and  on  the  18th  of  Februaty 
th^  next,  the  plaintiff  gave  notice  to  the  defendants  not 
to  divert  or  turn  the  water  of  the  stream  from  its  ancient 
and  natural  channel. 

In  June  1829,  the  defendants  erected  and  made 
another  dam  in  and  across  the  stream,  lower  down  the 
stream  than  the  place  where  the  Sitchwell  Springs  and 
such  part  of  the  Ooer  Canal  Springs  as  were  not  taken 
into  the  said  tank,  flow  into  the  stream,  by  means  of 
which  last  mentioned  dam,  all  the  water  of  tlie  stream, 
and  also  all  the  water  of  the  SUchwell  Springs  and  such 
part  of  the  Over  Canal  Springs  as  aforesaid,  was  diverted 
finom  its  ancient  and  natural  course,  and  was  prevented 
firom  flowing  along  the  same  to  the  said  mill,  engine, 
manufactory,  and  premises  of  the  plaintiff. 

On  certain  days,  to  wit,  twenty  days,  between  the 
making  of  the  last  mentioned  dam  and  the  commence- 
ment of  the  within  suit,  all  the  water  was  taken  by  the 
defendants  by  means  of  the  last  mentioned  dam  from 
the  stream,  and  the  Silckmell  Springs  and  such  part  of  the 
Ooer  Canal  Springs  as  aforesaid,  and  no  water  was  on 
those  days  returned  by  the  defendants  into  the  bed  or 
rJianyi4>l  of  the  Stream ;  but  the  water  from  the  stream 
and  the  SUchweU  Spfingj  and  such  part  of  the  Over 
Canal  Springs  as  aforesaid,  was  on  those  days  diverted  ^ 
by  the  defendants  into  a  totally  different  direction  down 
a  certain  street  called  PenkhuU  Sireet. 

B  4  Although, 


8  CASES  IN  TRINITY  TERM 


Mason 
agtimti 
Hiu* 


18Sd«  Although,  on  other  days,  since  the  last  mentioned  dam 

was  made,  some  water  was  returned  by  the  defendants 
into  the  stream  between  the  last  mentioned  dam  and  the 
said  engine,  mill,  and  manufactory  of  the  plaintiff;  yet, 
from  day  to  day,  as  much  water  was  not  returned  by  the 
defendants  into  the  stream  as  was  taken  from  it  by  them, 
and  the  water  which  was  returned  by  the  defendants  on 
stich  last  mentioned  days  came  back  in  a  heated  state. 

The  last^mentioned  dam  so  erected  by  the  defendants 
iajune  1829,  stopped,  diverted,  and  turned  more  water 
than  the  dam  so  made  by  them  as  aforesaid  at  the  Sitch- 
voell  Tree  in  1818  by  the  licence  of  Thomas  Ashley. 

After  the  dam  at  the  SitchweU  Tree  had  been  knocked 
down  by  the  plaintifl^  the  defendants  might  have  put  it 
up  again  in  the  same  place,  and  they  were  not  prevented 
from  so  doing  by  the  acts  of  the  plaintiff;  and  upon  some 
occasions  before  the  erection  of  the  pluntiff's  engine, 
the  plaintiff  misconducted  himself  by  throwing  or  pen- 
ning back  hot  water  upon  the  defendant's  mill,  from  the 
pipes  by  which  the  hot  water  was  carried  from  the  mill 
of  the  defendants  to  the  mill  of  the  plaintiff.  The  special 
verdict  then  stated  that  by  means  of  the  premises  the 
plaintiff  was '  prevented  from  enjoying  his  mill  and 
manu&ctory,  and  premises,  and  from  carrying  on  his 
business,  &c.  in  manner  and  form  in  the  said  declar- 
ation mentioned. 

If  it  should  appear  to  the  Court  on  the  whole  matter 
that  the  defendants  were  guilty,  the  jurors  in  that  case 
assessed  the  damages  of  the  plaintiff,  by  reason  of  the 
defendants  having  hindered  and  prevented  so  much  of 
the  water  of  the  said  stream  as  was  formerly  taken  by 
the  defendants  under  the  said  parol  licence,  by  means  of 
the  dam  at  the  SitchweU  Tree,  from  running  and  flowing 

down 
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down  its  ancient  and  natural  course  to  the  mill,  engine,        18SS. 
manufactory,  and  premises  of  the  plaintifl^  at  1&     And        

MAtOlf 

tbej  fiirtner  assessed  the  damages  of  the  plaintifi^  by        agtmrn 

reason  of  the  defendants  having  hindered  and  prevented 

so  much  of  the  water  of  the  said  stream  as  after  the 

said  dam  was  made  at  the  Siichwell  Dree  flowed  over 

and  through  the  same^  and  also  for  having  hindered 

and  prevented  the  whole  of  the  water  of  the  said  Sitch' 

radl  Sprwgj  and  also  so  much  of  the  water  of  the  said 

Over  Canal  Springs^  as  after  the  making  of  the  said 

tank  was  not  collected  in  the  same,  from  running  and 

flowing  down  its  ancient  and  natural  course  to  the  mill, 

&C.  of  the  plaintiff*,  at  Is.    And  they  further  assessed  the 

damages  of  the  plaintiff,  by  reason  of  the  said  defendants 

having  diverted  and  collected  in  the  said  tank  part  of 

the  water  of  the  said  Ooer  Canal  Springs^  and  hindered 

and  prevented  the  same  from  running  and  flowing  down 

its  ancient  and  natural  course  to  the  mill,  &c.  of  the 

{daintiff,  at  1^.    And  they  further  assessed  the  damages, 

fay  reason  of  the  defendants  having  returned  into  the  said 

ilienny  in  a  heated  state,  such  part  of  the  water  as  they 

did  tetoni  after  having  diverted  the  same,  at  \s.    If  it 

should  appear  to  the  Court  that  the  defendants  were  not 

guil^,  then,  &c.    The  cose  was  argued  in  last  Batter 

term  (a)  by 

The  Soliciior-General  for  the  plaintiff.  It  has  already 
been  decided  after  argument  in  this  very  case  (ft),  that 
the  plaintiff  who  is  the  proprietor  of  lands  contiguous 
to  a  stream,  might,  as  soon  as  he  was  injured  by  the 
diversion  of  the  water  from  its  natural  course,  maintain 

(a)  Befcm  Dentnan  C.  J.,  LiUledale  J.,  and  Parke  J. 

an 
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1883*  an  action  against  the  party  so  diverting  it;  and  that  it 
was  no  answer  to  the  action,  that  the  defendants  first 
appropriated  the  water  to  their  own  use^  unless  they  had 
had  twenty  years'  undisturbed  enjoyment  of  it  in  the 
altered  course.  All  the  authorities  were  there  cited 
and  commented  on.  Assuming  even  that  that  decision 
was  wrongi  and  that  the  right  to  water  is,  as  the  d^ 
fendants  say,  acquired  by  occupancy,  yet  the  plaintiff  is 
entitled  to  recover,  because  it  is  here  found  that  twenty 
years  before  the  erection  of  the  defendants'  mill,  the 
former  owner  and  occupier  of  the  plaintiff's  land  had 
appropriated  and  used  the  water  of  the  stream  and 
springs  for  watering  his  cattle,  and  for  irrigating  the 
land  now  belonging  to  the  plaintiff.  It  will  be  said  that 
the  defendants  were  authorised  by  the  parol  licence  to 
take  part  of  the  water.  But  that  licence  was  revocable, 
and  it  was  revoked  by  the  plaintiff's  destroying  the  dam 
in  1829.  And  even  if  that  were  not  so,  the  licence 
being  to  make  a  dam,  and  thereby  take  water  from  a 
particular  spot,  was  an  easement,  and  could  be  granted 
only  by  deed :  Hetdim  v.  Shippam  (a),  Bryan  v.  Whis- 
tler(b).  In  Winter  v.  Brochwell  {c\  and  Uggins  v. 
Inge{d)f  licence  was  held  irrevocable,  but  there  the  thing 
to  be  done  was  on  the  land  of  the  licensee.  That  dis- 
tinction was  taken  in  HewUns  v.  Shippam.  Besides, 
the  licence  here  could  not  apply  to  a  dam  erected  in  a 
new  place. 

Peake  Seijt.  contra.  The  principal  question  is,  whe- 
ther the  right  to  the  use  of  flowing  water  can  be  acquired 
by  the  owner  of  adjoining  land  unless  it  has  been  enjoyed 

(a)  SB.^C,  221.  (6)  8  B.  i  C  288. 

(c)  7  8  Saa,  80S.  (tf)  7  Bmgh.  682. 

for 
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ibr  twenty  years.     The  former  decision  in  this  case       185S. 
proceeded  principallj  on  the  authority  of  Wright  v.       *~^^ 

Masoit 

Howard  {a)^  bnt  there  the  authorities  upon  the  subject        agei^ 
were  not  cited.    The  dicta  of  Lord  HiAt  in  Cox  v. 
lfii«*«f  (4),  and  rf  Z>  JBtoic  J.  in -&a/<^  ''^'^    ^^•^ 

reoGgnised  by  Hoirojfd  J.  in  Saunders  v.  Newman  {d) ; 
and  those  of  Big^ley  J.  in  WUUams  v.  iUoriaiuf  (^),  and 
Cakham  v.  JPtsii:  (g^),    shew  that  the  right  to  flowing 
water  is  acquired  by  appropriation  or  occupancy.    It 
was  said  upon  the  former  argument  in  this  case^  that 
flowing  water^  like  light  and  air^  is  public!  juris.     If 
that  be  so^  it  cannot  belong  to  the  owner  of  the  land 
adjdning  its  channel,  until  it  is  appropriated.      Mr. 
Justice  Bladcstone  in  his  Commentaries^  vol.  2.  pp.  li. 
and  I8.9  states  water  to  be  one  of  those  things  the 
property  in  which  is  acquired  by  occupancy.     But 
assuming  even  that  the  proprietor  of  lands  contiguous 
to  a  stream  is    prima    facie    entitled   to  the  use  of 
all  the  water  which  comes  to  his  land,  still  here  the 
former  owner  of  the  plainti£Ps  land  having  given  a 
licence  to  the  defendants  to  make  a  dam  near  the  Sitch' 
xedl  Tree^  and  to  take  what  water  they  pleased  from  that 
point,  it  was  not  competent  for  him,  or  the  plaintiff  who 
claimed  under  him,  to  revoke  that  licence :   Taylor  v. 
Waters  (A).     Uggins  v.  Inge  (t }  is  an  express  authority 
to  shew  that  a  parol  licence  (executed),  to  take  water, 
'  is  irrevocable.     It  may  be  conceded,  that  according  to 
the  authorities  cited,  a  party  cannot  by  parol  take  an 

{a)lSm.4:  Stu.  ISa  (6)  1  Veni.  337. 

(e)  6Stat,5B(».  W  1^-4:  ^-  258. 

W  SB.^C.  913.  ig)  2  Tyrwh.  155.    2  Cro.  t  J.  126. 

(4)  7  Tammi.  374.  (0  7  Bmgh.  682. 

easement 
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easement  in  the  land  of  another,  but  a  par^  may  by 
Mamw        parol  licence  acquire  a  right  to  the  use  of  water,  though 
Hy^        not  a  right  to  have  a  passage  for  water  over  another's 
land,  as  in  Htwlins  v.  Shippam  (a). 

Then  this  action  is  not  maintainable  by  reason  of  the 
defendants'  having  accidentally  taken  more  water  than 
they  were  entitled  to.  The  defendants  were  possessed  of 
the  right  to  take  water  either  by  licence  or  appropriation. 
The  plaintiff  then  destroyed  the  defendants'  dam,  which 
they  tried  to  restore,  but,  the  plaintiff  not  suffering  them 
quietly  to  enjoy  his  right,  they  made  another  dam  on 
their  own  land,  below  the  Sitchwell  Springs  and  thereby 
took  at  certain  times  more  water  than  he  was  entitled  to. 
But  as  that  arose  from  the  plaintiff's  own  misconduct, 
he  cannot  bring  an  action  on  the  case  for  it,  for  a  party 
who  brings  case  must  have  justice  on  his  side :  Bird  v. 
Bandall  (&}.  In  Comyn^s  Dig.  Action  on  the  Case^  (B)  4. 
it  is  said  that  it  does  not  lie  where  the  damage  happens 
by  the  de&ult  or  negligence  of  the  plaintiff  himself. 
As  to  the  appropriation  by  Ashley^  he  merely  acquired 
a  right  to  the  water  for  the  purpose  of  irrigating  his 
land  and  watering  his  cattle,  but  the  plaintiff  claims  a 
right  to  have  the  water  for  the  use  of  his  mill. 

Cur.  adv.  vulL 

Denman  C.  J.,  in  this  term,  delivered  the  judgment 
of  the  Court  After  stating  the  pleadings,  his  Lordship 
proceeded  as  follows :  — • 

The  substance  of  the  special  verdict  is  this:  —  The 
defendants'  mill  was  erected  in  1818;  the  pluntiff's  in 

(a)  5J3.  i  a  5t2U  (6)  5 Burr.  1545. 
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1823,  OD  a  piece  of  land,  the  former  owner  and  occupier        18S8. 
of  which  had,  for  twen^  years  prior  to  1818,  appro*       — — 

Maiow 

priated  the  water  of  the  stream  and  springs  for  watering        agamM 
his  catde  and  irrigating  that  land. 

At  the  time  when  the  defendants'  mill  was  erected, 
the  then  owner  and  occupier  of  the  plaii^tiff's  land  gave 
a  parol  licence  to  the  defendants  to  make  a  dam,  at  a 
particolar  (dace  above^  where  the  SitckweU  Tree  stood, 
and  to  take  what  water  they  pleased  /rom  that  point  to 
their  mill,  which  water  was  so  taken,  and  returned  by 
pipes  into  the  stream,  above  the  spot  where  the  plain- 
tiffs mill  was  afterwards  erected. 

In  1818  the  defendants  conducted  part  of  the  water 
of  the  Over  Canal  Springs^  which  had  before  flowed 
into  the  stream,  into  a  reservoir  for  the  use  of  their  mil]* 
After  the  plaintiff  erected  his  miU,  namely,  in 
1828,  he  iqppropriated  to  its  use  all  the  surplus  water, 
viz.  that  which  flowed  over  and  through  the  dam ;-  that 
from  the  Ooer  Canal  Springs^  which  was  not  conducted 
mto  the  reservoir;  and  all  from  the  SitckweU  Spring 
(which  was  another  feeder  of  the  brook),  and  also  that 
wfaidh  was  returned  by  the  defendants  into  the  stream. 

In  January  1 829  the  plaintiff  demolished  the  dam  at 
the  SUckwell  Spring.  The  defendants  erected  a  new 
dam  lower  down,  and  by  means  of  it  diverted  from  the 
pkuntiff's  mill,  at  some  times,  aU  the  stream,  including 
all  the  water  so  appropriated ;  at  others,  a  part  of  it, 
and  returned  the  remainder  in  a  heated  state  into  the 
stream. 

And  the  questions  upon  this  special  verdict  are,-— 

Whether  the  plaintiff  is  entitled  to  recover,  for  the 
diversion  of  the  whole  water  of  the  stream,  or  of  any 

and 
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188S.  and  what  part  of  it,  or  for  the  heating  of  the  part 
returned? 

That  the  plainti£P  has  a  right  to  a  verdict  for  the 
injury  sustained  by  the  abstraction  qf  the  whole  of  the 
surplus  water^  and  by  the  abstraction  of  part,  and  the 
heating  of  the  remainder,  of  that  surplus  water,  does  not 
admit  of  the  least  doubt*  In  any  view  of  the  law  on 
this  subject, — whether  the  right  to  the  use  of  flowing 
water  be  in  the  first  occupant,  as  the  defendants  allege^ 
or  in  the  possessor  of  the  land  through  which  it  flows 
hi  its  natural  course,  as  is  contended  on  the  other  side^-«- 
the  plaintiff  was  entitled  to  this  surplus,  for  he  filled 
both  characters ;  he  was  the  first  occupant  of  it,  and 
the  owner  and  occupier  of  the  land  through  which  it 
flowed.  In  thb  respect  the  case  is  exactly  like  that  of 
Beaky  t.  Shaw  {a). 

The  learned  counsel  for  the  defisndants  argued,  that 
inasmuch  as  the  plaintiff  pulled  down  the  dam  at  the 
Sitchwell  TVee^  in  consequence  of  .which  the  new  dam 
was  erected,  he  must  be  considered  as  the  author  of  the 
mischief,  and  has  no  right  to  complain  of  it.  It  is, 
however,  quite  impossible  to  sustmn  such  a  position. 
If  the  plaintiff  committed  a  wrongful  act  in  demolishing 
the  dam,  the  defimdants  might  have  restored  it,  or 
brought  an  action;  they  had  no  right  to  construct 
another  at  a  different  place,  and  by  means  of  it  abstract 
more  water  than  the  other  did. 

The  remaining  questions  are^  whether  the  plaintiff 
can  recover,  in  respect  of  the  abstracting,  or  the  injury 
by  heating,  of  that  portion  of  water  which  was  before 

(a)  6JS^S0S. 
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diverted  by  the  Uoenoe  <^  tbe  then  owner  and  occapier 
of  the  plaintiff's  field ;  and,  secondly,  in  req)ect  of  that 
portion  of  the  Ooer  Canal  Springs  which  was  conveyed 
in  1818  to  the  defendants'  reservoir,  both  of  which  por- 
dons  have  been  at  one  time  entirely,  and  at  another 
partially  abstracted,  and  in  the  latter  case  retoraed  in 
a  heated  state  into  the  brook :  and  we  are  of  <^nioa 
dun  the  jdaintiff  is  entided  to  recover  in  respect  <^bodi. 
As  to  the  first  of  these  portions,  the  defendants  con- 
tend that  the  plaindff  has  no  right  of  action,  becaoae 
the  former  owner  and  occupier  of  his  land  gave  an 
irrevocable  licence  by  parol  to  the  defendants  to  divert 
so  much  water  by  the  SHckaeU  Tree  Dam :  and  to  prove 
that  a  parol  licence  to  divert  water,  which  bad  been 
acted  upon  by  the  person  to  whom  it  was  given,  and 
expense  occurred  in  consequence,  is  irrevocable,  the 
esse  of  Uggms  v.  Inge  {a)  was  cited.     But,  admitting 
that  the  licence  to  abstract  the  water  at  that  particular 
point,  and  by  means  of  that  dam,  was  irrevocable^  and 
dierefore  that  the  plaintiff  was  a  wrongdoer  in  palling 
the  dam  down,  it  by  no  means  follows  that  the  plaintiff 
is  not  to  recover  for  an  equal  pordon  of  water  abstracted 
at  a  diflbrent  place.     In  the  first  place,  the  licence  is 
not  general,  to  take  away  ai  any  point,  but  at  tMs  only; 
and  in  the  second  plaoe^  if  the  licence  had  been  general, 
to  take  away  at  any  place^  it  would  have  been  dearly 
revocable,  except  as  to  such  places  where  it  had  been 
acted  upon,  and  expence  incurred  (for  it  is  on  that 
grouod  only  that  such  a  licence  can  be  irrevocable); 
aod  MB  iC  was  revoked  before  the  last  dam  was  erected. 


1888. 
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1883.  the  defendants  could  not  justify  the  abstraction  of  any 
portion  of  the  water  by  virtue  of  the  licence  at  such 
dam. 

The  last  question  is,  whether  the  plwitiff  ought  to 
recover  in  respect  of  that  portion  of  the  water  which 
was  diverted  from  the  Over  Canal  Springs^  and  collected 
in  a  tank  in  18 18.  This  was  taken  without  licence,  and 
appropriated  by  the  defendants  to  the  use  of  their  mills 
before  any  other  appropriation,  but  has  not  been  so 
appropriated  for  twenty  years ;  and  the  point  to  be 
decided  is,  whether  the  defendants,  by  so  doing,  acquired 
any  right  to  this  against  the  plaintiff,  through  whose 
field  it  would  otherwise  have  flowed  in  its  natural  course ; 
and  we  are  of  opinion  that  they  did  not. 

This  point  might,  perhaps,  be  disposed  of  in  &vour 
of  theplaintifi^  even  admitting  the  law  to  be  as  contended 
for  by  the  defendants,  that  the  first  occupant  acquires  a 
right  to  flowing  water;  for,  by  this  special  verdict,  all 
the  water  of  the  brook  is  found  to  have  been  appropriatd 
by  Ashley  the  father,  and  used  for  twenty  years  up  to 
the  year  1818,  for  watering  his  cattle  and  irrigating  the 
field,  now  the  plaintiff's.  A  right  to  use  the  water, 
thus  acquired  by  occupancy,  in  right  of  the  field,  must 
have  passed  to  the  plaintiff,  and  could  not  be  lost  by 
mere  non-user  from  1819  to  1829;  and  the  total  or 
Dartial  abstraction  of  the  water  may  be  an  injury  to  such 

right  in  point  of  law,  though  no  actual  damage  is 
found  by  the  jury  to  have  been  sustained  in  that  respect. 
But  we  do  not  wish  to  rest  a  judgment  for  the  plaintiff 
on  this  narrow  ground.  We  think  it  much  better  to 
discuss,  and,  as  far  as  we  are  able,  to  settle  the  principle 
upon  which  rights  of  this  nature  depend. 

The 
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The  proposition  for  which  the  plaintiff  contends  is, 
that  the  possessor  of  land,  through   which  a  natural 
stream  mos,  has  a  right  to  the  advantage  of  that  stream, 
flowing  in  its  natural  course,  and  to  use  it  when  he 
pleases,  for  any  purposes  of  his  own,  not  inconsistent  / 
with  a  similar  right  in  the  proprietors  of  the  land  above 
and  below — that  neither   can   any   proprietor    above 
diminish  the  quantity,  or  injure  the  quality  of  water, 
which  would  otherwise  descend,  nor  can  any  proprietor 
below  throw   back  the  water   without  his  licence  or 
grant:— 'and  that,  whether  the  loss  by  diversion,  of  the 
goieral  benefit  of  such  a  stream  be  or  be  not,  such  an 
iojury  in  point  of  law,  as  to  sustain  an  action  without 
some  special  damage,  yet,  as  soon  as  the  proprietor  of 
the  land  has  applied  it  to  some  purpose  of  utility,  or  is 
prevented  from  so  doing  by  the  diversion,  he  has  a  right 
of  action  against  the  person  diverting. 

The  proposition  of  the  defendants  is,  that  the  right  to 
flowing  water  is  publici  juris,  and  that  the  first  person 
who  can  get  possession  of  the  stream,  and  apply  it  to  a 
useful  purpose,  has  a  good  title  to  it  against  all  the 
world,  induding  the  proprietor  of  the  land  below,  who 
has  no  right  of  action  against  him,  unless  such  proprietor 
has  already  applied  the  stream  to  some  useful  purpose 
also,  with  which  the  diversion  interferes;  and  in  de&ult 
(rf'his  having  done  so,  may  altogether  deprive  him  of  the 
benefit  of  the  water. 

In  deciding  this  question,  we  might  content  ourselvjes 
by  referring  tOj  and  relying  on,  the  judgment  of  this 
^urt  in  this  case,  on  the  motion  for  a  new  trial  (a) ;  but 
^  tbe  point  is  of  importance,  and  the  form  in  which  it  is 
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183S*  now  again  presented  to  us,  leads  to  a  belief  that  it  will 
^^^  be  carried  to  a  court  of  error;  we  think  it  right  to  give 
^1^^       ihe  reasons  for  our  judgment  more  at  large. 

The  position,  that  the  first  occupant  of  running,  water 
for  a  beneficial  purpose,  has  a  good  title  to  it,  is  per- 
fectly true  in  this  sense,  that  neither  the  owner  of  the 
land  below  can  pen  back  the  water,  nor  the  owner  of 
the  land  above  divert  it  to  his  prejudice.  In  this,  as 
in  other  cases  of  injuries  to  real  property,  possession 
is  a  good  title  against  a  wrong-doer:  and  the  owner  of 
the  land  who  applies  the  stream  that  runs  through  it, 
to  the  use  of  a  mill  newly  erected,  or  other  purposes, 
if  the  stream  is  diverted  or  obstructed,  may  recover 
lor  the  consequential  injury  to  the  mill:  The  Earl  of 
Rutland  v.  Bowler  {a).  But  it  is  a  very  different  question, 
ffirhether  he  can  take  away  from  the  owner  of  the  land 
below,  one  of  its  natural  advantages,  which  is  capable 
x)f  being  applied  to  profitable  purposes,  and  generally 
increases  the  fertility  of  the  soil,  even  when  unapplied ; 
and  deprive  him  of  it  altogether  by  anticipating  him  in 
its  application  to  a  useful  purpose.  If  this  be  so,  a 
considerable  part  of  the  value  of  an  estate,  which,  in 
manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water 
with  a  fall,  within  its  limits,  might  at  any  time  be  taken 
away ;  and  by  parity  of  reasoning,  a  valuable  mineral 
or  brine  spring  might  be  abstracted  from  the  proprietor 
in  whose  land  it  arises,  and  converted  to  the  profit  of 
another. 

We  think,  that  this  proposition  has  originated  in  a 
mistaken  view  of  the  principles,  laid  down  in  the  decided 

(a)  Palmer,  290. 
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cases  of  Beabf  ▼.  5*aw(a),   Saunders  v.  Newman  {b)^        1883. 

Williams  ▼.  Mordand  (c).     It  appears  to  us  also,  that  the        

doctnne  of  Biacisiane  and  the  dicta  of  learned  judges,        against 
both  io  some  of  those  cases,  and   in   that  of  Cox  v. 
Mattievcs  (d)j  haye  been  misconceived. 

In  the  case  of  Beaky  v.  ShaWy  the  point  decided  yfok, 
that  the  owner  of  land  throu^  which  a  natural  stream 
ran,  (which  was  diminished  in  quantity,  by  having  been  in 
part  appropriated  to  the  use  of  works  above,  for  twenty 
years  and  more,  without  objection,)  might,  after  erecting 
t  mill  on  his  own  land,  maintain  an  action  against  the 
proprietor  of  those  works,  for  an  injury  to  that  mill,  by 
t  farther  subsequent  diversion  of  the  water.  This  de- 
cision is  in  exact  accordance  with  the  proposition  con- 
tended for  by' the  plaintiff  that  the  owner  of  the  land 
through  which  the  stream  flows,  may,  as  soon  as  he  has 
converted  it  to  a  purpose  producing  benefit  to  himself, 
maintain  an  action  against  the  owner  of  the  land  above^ 
for  a  subsequent  act,  by  which  that  benefit  is  diminished ; 
tod  it  does  not  in  any  degree  support  the  position,  that 
the  first  occupant  of  a  stream  of  water  has  a  right  to  it 
against  the  proprietor  of  land  below.  Lord  EUenborotdgk 
distinctly  lays  down  the  rule  of  law  to  be,  that,  '*  inde- 
pendent of  any  particular  enjoyment  used  to  be  had  by 
another,  every  roan  has  a  right  to  have  the  advantage 
of  a  flow  of  water  in  his  own  landf  without  diminution 
or  alteration.  But  an  adverse  right  may  exist,  founded 
(HI  the  occupation  of  another ;  and  though  the  stream 
be  either  diminished  in  quantity,  or  even  corrupted  in 
guilty,  as  by  means  of  the  exercise  of  certain  trades, 
jet  if  tfae  occupation  of  the  party  so  taking  or  using  it 

(a)  eSoMi,  20S.  {b)  I  B.  4:  A.  258. 

(e)  2B.  4[  C  91S.  (d)  1  VerUr.  137. 
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183S.    .    have  existed  for  so  long  a  time  as  may  raise  the  presump- 
Zl  lion  of  a  crant,  the  other  party,  whose  land  is  below, 

Mason  " 

tfgoinsi  niust  take  the  stream,  subject  to  such  adverse  right" 
Mr.  Justice  Lawrence  confirms  the  opinion  of  Mr. 
Baron  Graham  on  the  trial,  that  "  persons  possessing 
lands  on  the  banks  of  rivers  had  a  right  to  the  flow  of 
the  water  in  its  natural  stream,  unless  there  existed 
before,  a  right  in  others  to  enjoy  or  divert  any  part  of  it 
to  their  own  use."  Mr.  Justice  Le  Blanc,  in  his  judg- 
ment, says  as  follows: — "  The  true  rule  is,  that  after 
the  erection  of  works,  and  the  appropriation,  by  the 
owner  of  land,  of  a  certain  quantity  of  the  water  flowing 
over  it,  if  a  proprietor  of  other  land  afterwards  takes 
what  remains,  the  first-mentioned  owner,  however  he 
might,  before  such  second  appropriation  have  taken  to 
himself  so  much  more,  cannot  do  so  afterwards;"  and  < 
this  expression,  in  which,  in  truth,  that  learned  judge 
cannot  be  considered  as  giving  any  opinion  upon  the 
eflect  of  a  prior  appropriation,  is  the  only  part  of  the 
case,  which  has  any  tendency  to  support  the  doctrine 
contended  for  by  the  defendants. 

The  case  of  Saunders  y.  Newman  (a)  is  no  authority 
upon  this  question,  and  is  cited  only  to  shew,  that  Mr. 
Justice  Holroyd  quotes  the  opinion  of  Le  Blanc  J. 
*  above  mentioned ;  and  he  confirms  it,  so  far  as  this, 
that  the  plaintiff^  by  erecting  his  new  mill,  appropriated 
to  himself  the  water  in  its  then  state,  and  had  a  right  of 
action  for  any  subsequent  alteration,  to  the  prejudice  of 
his  mill ;  about  which  there  is  no  question. 

The  last  and  principal  authority  cited  is  that  of  Wil-- 
Hams  V*  Morland{b), 

The  case  itself  decides  no  more  than  this :  that  the 

(fl)   \B.Ji  A,  258.  (6)  2B,^C.  9X0, 
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plaintiff  haying  in  his  declaration  complained,  that  the        1833. 
defendants  had,  by  a  floodgate  across  the  stream  aboye,        " 

Mason 

preyented  the  water  from  running  in  its  regular  course  a^nmst 
through  the  plaintiff's  land,  and  caused  it  to  flow  with 
bcreased  force  and  impetuosity,  and  thereby  under- 
mined and  damaged  the  plaintifi^s  banks,  could  not 
recoyer,  the  jury  haying  found  that  no  su(;k  damage 
was  sustained.  The  judgments  of  all  the  judges 
proceed  upon  this  ground,  though  there  are  some  ob* 
seryations  made  by  my  brother  Bayley^  which  would 
seem  at  first  sight  to  fayour  the  proposition  contended 
for  by  the  defendants. 

These  obseryations  are,  that  **  flowing  water  is  ori- 
ginally pnblici  juris.  So  soon  as  it  is  appropriated  by 
an  indiyidual,  his  right  is  co*extensiye  with  the  bene- 
ficial use  to  which  he  appropriates  it.  Subject  to  that 
right,  all  the  rest  of  the  water  remains  public!  juris. 
The  party  who  obtains  a  right  to  the  exclusiye  enjoy- 
ment of  the  water,  does  so  in  derogation  of  the  primi- 
tive right  of  the  public.  Now,  if  this  be  the  true 
character  of  the  right  to  water,  a  party  complaining  of 
the  breach  of  such  a  right,  ought  to  show  that  he  is 
preyented  from  haying  water  which  he  has  acquired  a 
right  to  use  for  some  beneficial  purpose."  {a) 

The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggins  y. 
Inge  (6)  is  to  this  effect : — "  Water  flowing  in  a  stream, 
it  is  well  settled  by  the  law  of  England^  is  publici  juris. 
By  the  Roman  law,  running  water,  light,  and  air,  were 
considered  as  some  of  those  things  which  were  res 
communes,  and  which  were  defined,  things,  the  property 
of  which  belongs  to  no  person,  but  the  use  to  all.  And 
by  the  law  of  Etiglandj   the  person  who  first  appro- 

(a)  2B.4[C.  91S.  (6)  7  Bin^.  692. 
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18SS.        priates  any  part  of  this  water  ^fiawing  through  his  land 
TT  to  his  own  use,  has  the  right  to  the  use  of  so  much  as 

agivisi        he  then  appropriates^  against  any  other;"  and  for  that 

Hill* 

he  cites  Bealey  v.  Shaw  and  Others {a)y  which  case, 
however,  is  no  authority  for  this  position,  as  far  as 
relates  to  the  owner  of  the  land  below ;  and  probably, 
therefore,  the  Lord  Chief  Justice  intended  the  expres- 
sion '*  any  other"  to  apply  only  to  those  who  diverted 
or  obstructed  the  stream.  To  these  dicta  may  be 
added  the  passage  from  Blackstone^s  Commentaries, 
vol.  ii.  14: — **  There  are  some  few  things  which,  not- 
withstanding the  general  introduction  and  continuance 
of  property,  must  still  unavoidably  remain  in  common, 
being  such  wherein  nothing  but  an  usufructuary  pro- 
perty is  capable  of  being  had ;  and  therefore  they  still 
belong  to  the  first  occupant,  during  the  time  he  holds 
possession  of  them,  and  no  longer.  Such  (among 
others)  are  the  elements  of  light,  air,  and  water,  which 
a  man  may  occupy  by  means  of  his  windows,  his 
gardens,  his  mills,  and  other  conveniences :  such,  also, 
are  the  generality  of  those  animals  which  are  said  to  be 
ferae  natures,  or  of  a  wild  and  untameable  disposition, 
which  any  man  may  seize  upon  and  keep  for  his  own 
use  or  pleasure.  All  these  things,  so  long  as  they  re- 
main in  possession,  every  man  has  a  right  to  enjoy 
without  disturbance ;  but  if  once  they  escape  from  his 
custody,  or  he  voluntarily  abandons  the  use  of  them, 
they  return  to  the  common  stock,  and  any  man  else  has 
an  equal  right  to  seize  and  enjoy  them  afterwards." 

And,  2  Blackstone^s  Commentaries^  p.  18.  "  Water 
is  a  moveable  wandering  thing,  and  must  of  necessity 
continue  common  by  the  law  of  nature ;  so  that  I  can 

only 
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ooly  have  a  temporary,  transient,  usufructuary  property       18S8. 
therein ;  wherefore  if  a  body  of  water  runs  out  of  my  '    " 

pond  into  another  man's,  I  have  no  right  to  reclaim  it.'*        agamst 

None  of  these  dicta,  when  properly  understood  with 
reference  to  the  cases  in  which  they  were  cited,  and  the 
original  authorities  in  the  Satnan  law,  from  which  the 
position  that  water  is  publici  juris  is  deduced,  ought  to 
be  considered  as  authorities,  that  the  first  occupier  or 
first  person  who  chooses  to  appropriate,  a  natural  stream 
to  a  useful  purpose,  has  a  title  against  the  owner  of  land 
bdow,  and  may  deprive  him  of  the  benefit  of  the  natural 
flow  of  water. 

The  Baman  law  is  (2  Inst.  Tit.  1.  s.  1.)  as  follows:  — 
**  £t  quidem  natural!  jure^  communia  sunt  omnium  haecr 
aer,  aqua  profluens,  et  mare,  et  per  hoc  littora  maris.''^ 
It  is  worthy  of  remark,  that  Fleta^  enumerating  the  res 
ocnamunes,  omits  '*  aqua  profluens,"  Lib.  S.  ch.  1.  Vin^- 
ana,  in  his  ccNnmentary  on  the  institutions,  explains  the 
meaning  of  the  text, — Communia  sunt  quae  a  natura 
ad  omnium  usum  prodita,  in  nuUius  adhuc  ditionem  aut 
dominium  penrenerunt :  Hue  pertinent,  priecipue  aer  et 
mare,  quae  cum  propter  immensitatem,  tum  propter 
usum,  quern  in  commune  omnibus  debent,  jure  gentium 
divisa  non  sunt,  sed  relicta  in  suo  jure,  et  esse  primasvo 
adeoque  nee  dividi  potuerunt  Item  aqua  profluens, 
hoc  est  aqua  jugis,  quce  vel  ab  imbribus  collecta,  vel  e 
venis  terras  scaturiens,  perpetuum  fluxum  agit,  flumenque 
aut  rivum  perennem  facit.  Postrem6  propter  mare, 
edam  littora  maris.  In  hisce  rebus  duo  sunt,  quae  jure 
naturali  omnibus  competunt.  Primum  communis 
omnium  est  harum  rerum  usus,  ad  quem  natura  compa- 
ratae  sunt,  tum  siquid  earum  rerum  per  naturam  occupari 
potest,  id  eatenus  occupantis  fit,  quatenus  ea  occupatione 

C  4  usus 
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1833.        usus  ille  promiscuus  non  laeditur."     And  he  proceeds  to 
"""""^        describe  the  use  of  water,  *^  aqua  profluens  ad  lavandum 

Maioit  ■■ 

offinst  et  potandum  unicuiquejure  naturali  concessa!*  The  law, 
as  to  rivers,  is,  *^  fiumina  autem  omnia  et  portus  jnMica 
sunt,  ideoque  jus  piscandi  omnibus  commune  est  in  portu 
fluminibusque."  And  Finniusj  in  his  commentary  on 
this  passage,  says,  *'  unicuique  licet  in  Jlumine  publico 
navigare  et  piscari."  And  he  proceeds  to  distinguish 
between  a  river  and  its  water:  the  former  being,  as  it 
were,  a  perpetual  body,  and  under  the  dominion  of 
those  in  whose  territories  it  is  contained;  the  latter 
being  continually  changing,  and  incapable,  whilst  it  is 
there,  of  becoming  the  subject  of  property,  like  the  air 
and  sea. 

In  the  Digest^  Book  43.  ///•  13.,  in  public  rivers, 
whether  navigable  or  not^  it  appears  that  every  one  was 
forbidden  to  lower  the  water  or  narrow  the  course  of  the 
stream,  or  in  any  way  to  alter  it,  to  the  prejudice  of  those 
who  dwelt  near.  Tit*  12.  distinguishes  between  public 
and  private  rivers ;  and  in  section  4.  it  is  said,  that 
private  rivers  in  no  way  differ  from  any  other  private 
place. 

From  these  authorities,  it  seems  that  the  Roman  law 
considered  running  water,  not  as  a  bonum  vacans,  in 
which  any  one  might  acquire  a  property ;  but  as  public 
or  common,  in  this  sense  only,  that  all  might  drink  it, 
or  apply  it,  to  the  necessary  purposes  of  supporting  life; 
and  that  no  one  had  any  property  in  the  water  itself, 
except  in  that  particular  portion,  which  he  might  have 
abstracted  from  the  stream,  and  of  which  he  had  the 
possession;  and  during  the  time  of  such  possession 
only. 

We  think  that  no  other  interpretation  ought  to  be 

put 
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pat  upon  the  passage  in  Blackstane,  and  that  the  dicta  18SS. 
of  the  learned  Judges  above  referred  to,  in  which  water  — — 
is  said  to  be  publici  juris,  are  not  to  be  understood  in        againM$ 

UlLLa 

aoj  other  than  this  sense;  and  it  appears  to  us  that 
there  is  no  authority  in  our  law,  nor,  as  far  as  we  know, 
in  the  Soman  law  (which,  however,  is  no  authority  in 
ours),  that  the  first  occupant  (though  he  may  be  the 
proprietor  of  the  land  above)  has  any  right,  by  diverts 
ing  the  stream,  to  deprive  the  owner  of  the  land  below, 
of  the  special  benefit  and  advantage  of  the  natural  flow 
of  water  therein. 

It  remains  to  observe  upon  one  case  which  was  cited 
for  the  defendants  {Cox  v.  Matthews  {a) ),  in  which  Lord 
Hale  said,  **  if  a  man  hath  a  watercourse  running 
through  his  ground  and  erects  a  mill  upon  it,  he  may 
bring  his  action  for  diverting  the  stream,  and  not  say,  anti- 
quum molendinum ;  and  upon  the  evidence,  it  will  appear 
whether  the  defendant  hath  ground  through  which  the 
stream  runs  before  the  plaintifi*'S|  and  that  he  used  to 
turn  the  stream  as  he  saw  cause ;  for  otherwise  be  can- 
not justify  it,  though  the  mill  be  newly  erected."  What 
is  said  by  Lord  Hale  is  perfecdy  consistent  with  the 
pn^xisition  insisted  upon  by  the  plaintiff;  and  the  de- 
fendants in  the  supposed  case,  would  have  no  right  to 
divert  unless  they  had  gained  it  by  prescription  (which 
is  the  meaning  of  Lord  Hale\  or,  according  to  the 
modem  doctrine,  until  the  presumption  of  a  grant  h^ 

arisen. 

And  this  view  of  the  case  accords  with  the  law,  as 
lud  down  by  Serjeant  Adair^  Chief  Justice  of  Chester^ 
in  Prescott  ▼.  PhiUips  (J),  and  by  Lord  EUenborotigh  in 

(a)  I  Venlr.  237.  (6)  Cited,  6  Eati,  213. 

Bealey 


Bill. 
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1898.        Bealey  y.  Skcem{a\  and  by  the  Master  of  the  Rolls  in 
■"■"""       his  luminous  judffmenc  in  Howard  v.  Wright  (6). 

Mason  •»      o  »      ^  ^     ^ 

ofomtf  We  are^  therefore,  clearly  of  opinion,  that  the  plaintiff 

is  entitled  to  recover  in  respect  of  the  abstracting  of  the 
water  taken  from  the  Ooer  Canal  Springs,  as  well  as  the 
other  injuries  complained  of;  and  for  which  damages 
have  been  assessed  by  the  jury. 

As  to  the  right  to  recover  for  the  injury  sustained,  by 
the  water  being  returned  in  a  heated  state,  there  can  be 
no  question. 

Whether  he  could  have  maintained  an  action  before 
he  had  constructed  his  mill,  or  applied  the  water  of  the 
stream  to  some  profitable  purpose,  we  need  not  decide. 
It  may  be  proper,  however,  to  refer  to  two  cases  not 
cited  in  the  argument.  In  Palmer  v.  Keblethwaite  (r)  the 
declaration  merely  stated  that  the  water,  used  and  ought 
to  run  to  the  plaintiff's  mill,  and  Lord  Holt  said,  ^^  Sup- 
pose a  watercourse  run  to  my  ground,  and  I  have  no  use 
for  it,  and  one  upon  another  ground  divert  it  before  it 
comes  to  mine,  will  an  action  lie  ?  Is  not  this  the  same  ? 
Must  you  not  lay  some  use  for  it  ?  But  you  will  speak 
to  it  again."  In  the  report  of  the  same  case  in  Skinner^ 
65^  Pollexfen^  in  argument,  said  he  took  it  to  be  a  clear 
case  that,  the  stream  being  the  plaintiff's,  the  defendant 
could  not  divert  it,  and  so  held  the  Court,  that  an  action 
had  lain  for  diverting  the  stream,  though  no  mill  had 
been  erected.  The  final  result  of  that  case  does  not 
appear  in  the  books,  and  the  roll  has  been  searched  for 
in  vain. 

In  Gfynne  v.  Nicholas  {d)  a  similar  question  was  raised, 

(a)  6  East,  208.  (6)   1  Snu  j-  Stu,  190. 

(c)  1  Show,  64.  (d)  2  Show*  507. 

which 
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which  appears  from   the  report  of  the  same  case  in        1858. 
Comberbatchj  43.  to  have  been  decided^r  theplaitUiffl     \\\\ 

It  most  not,  therefore,  be  considered  as  dear  that  an    '    a^amd 
occupier  of  land  may  not  recover  for  the  loss  of  the 
general  benefit  of  the  water,  without  a  special  use  or 
special  damage  shewn. 

But  be  that  as  it  may,  the  plaintiff  in  this  case,  who 
has  sustained  actual  damage,  is  entitled  to  the  judgment 
ai  the  Court. 

Judgment  for  the  plaindfi; 


Sweet  APPLE  against  Jesse.  m^"^Sl 

£)£CLARATION  in  slander  stated,  that  the  plainti£^  Dtdrntioii^^  Vty-S^) 
until,  Su:.9  was  reputed,  &c.,  and  had  never  been  defendant  io-^^  •  ^s 
suspected  to  have  been  guilty  of  wilfully  setting  fire  to  cwweUtobt''*^*^'/*^ 
his  house  and  premises;  and  that,  before  the  time  of  pii^ntiffAad 
^)eaking  the  words  by  the  defendant  as  thereinafter  JjSlSfjIrtAL 
mentioned,  certain  premises  in  the  plaintiff's  posses-  kukousemui 
ooD,  situate  at  Charlton,  in  the  county  of  Hants,  hadj^*'^^^ 

^  ^  ,  plaintiff;  that 

been  destroyed  by  fire,  yet  the  defendant,  well  knowing,  be  bad  let  fira 
&&,  ffiid  intending  to  bring  the  plaintiff  into  public  miMi,  meaning 
scandal  and  disgrace,  and  to  cause  it  to  be  believed  that  beenguOt^  of 
he  had  been,  and  was,  guilty  of  wilfully  setting  his  house  j^^^t^^ 
and  premises  on  fire,  as  thereafter  stated  to  have  been  ^JJhitein'hu'' 
charged  upon  and  imputed  to  him  by  the  defendant,  occupation,  had 

been  destroyed 

and  to  subject  him  to  the  pains  and  penalties'bv  the  laws  by  fire:  Afker 

/  ^  .  -  "^  .      .  ▼erdict  for  the 

of  thb  kingdom  made,  and  provided  for,  and  inflicted  plaintiff;  the 
upon  persons  guilty  thereof,  theretofore,  in  a  certain  dis-  arrested,  on  the 

ground  that 
wiUulIj  setting  bis  own  premises  on  fire  was  not,  eioept  under  ipccial  drcumstances,  a 
crime  ponishable  by  law ;  and  the  Court  would  presume  only  such  circumstances  as  it  was 
nor ntf illy  oeceasary  for  the  plaintiff  to  bate  proted  in  support  of  hb  declaration. 

course 
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18SS.        course  which  the  defendant  had  of  and  concerning  the 
J~  plaintifi^  and  of  and  concerning  the  said  premises  which 

ogamu  had  been,  whilst  in  the  possession  and  occupation  of 
the  plaintiff,  destroyed  by  fire  as  aforesaid,  spoke 
and  published  in  the  presence  and  hearing  of  W.  E. 
and  others,  the  false,  scandalous,  malicious,  and  defam- 
atory words  following :  —  ^^  Have  you  (meaning  the 
said  W.  E.)  heard  the  report  about  the  fire  at  Charlton?  " 
(thereby  meaning  the  fire  by  which  the  said  premises, 
so  in  the  occupation  and  possession  of  the  plaintiff,  were 
destroyed  as  aforesaid,)  and  upon  the  defendant  being 
at  the  time  of  the  speaking  and  publishing  of  the 
words  as  aforesaid,  there  asked,  ^^  What  report?''  he, 
the  defendant,  answered  thereto,  and  said,  in  the  pre- 
sence and  hearing  of  the  said  W.  E.  and  of  others,  of 
and  concerning  the  plaintiff,  and  of  and  concerning 
the  said  premises  which  had  been,  whilst  in  the  pos- 
session and  occupation  of  the  plaintiff,  destroyed  by 
fire  as  aforesaid,  the  false,  &c.  words  following,  that  is 
to  say  :  —  "  Why  that  young  Sweetapple  (thereby  mean- 
ing the  plaintiff)  has  set  his  own  premises  on  fire," 
thereby  meaning  that  the  plaintiff  had  been  guilty  of 
wilfully  setting  fire  to  the  said  premises,  so  in  the  pos- 
session and  occupation  of  the  plaintiff  as  aforesaid.  The 
declaration  concluded  in  the  usual  way.  Plea,  general 
issue.  The  plaintiff  obtained  a  verdict  at  the  HamjH 
shire  Summer  assizes,  18S2,  and  in  the  following  Mi- 
chaelmas term,  a  rule  nisi  was  obtained  by  Dampier  for 
arresting  the  judgment,  on  the  ground  that  the  words  in 
the  declaration,  taken  in  the  sense  there  charged,  were 
not  actionable,  inasmuch  as  the  wilfully  setting  a  man's 
own  house  on  fire  is  not  necessarily  a  crime  punishable 
by  law ;  but,  in  order  to  make  it  a  crime,  the  setting  on 

fire 
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fire  must  be  an  act  done  with  the  intention,  or  calculated        185S. 
to  have  the  effect  of  injuring  others. 


Mereaoether  Serjt  and  FoUett  now  shewed  cause. 
After  verdict  it  must  be  presumed,  that  the  words 
spoken  were  used  by  the  defendant  in  the  sense  charged 
by  the  innuendos  in  the  declaration,  viz.  that  they  were 
intended  to  impute  to  the  plaintiff,  that  he  had  been 
gtdlty  of  wilfully  setting  fire  to  his  own  premises ;  and 
then  Peake  v.  Oldham  (a)  shews,  that  after  verdict  the 
declaration  is  sufficient.  Lord  Mansfield  there  said,  ^'  that 
the  word  guilty  implied  a  malicious  intent,  and  could  be 
applied  only  to  something  which  was  universally  allowed 
to  be  a  crime."  {Parke  J.  The  words  may  have  been 
used  in  the  sense  charged  in  the  innuendo  without  im- 
paling to  the  plaintiff  any  crime,  for  he  may  have  set 
fire  to  his  own  house  wilfully  without  any  intention  to 
injure  or  defraud  others.  Patteson  J.  The  act  of  setting 
on  fire  his  own  house  may  have  been  wilful,  though  not 
unlawful  or  criminal.  It  would  not  be  sufficient  m  an 
indictment  for  such  an  act,  to  allege  merely  that  the 
defendant  bad  wilfully  set  fire  to  his  house.]  The  de- 
fendant, after  verdict,  must  be  taken  to  have  imputed  to 
the  plaintiff  that  he  was  gtiiUy  of  having  wilfully  set  his 
house  on  fire,  and  the  Court,  therefore,  will  presume 
all  circumstances  which  were  necessary  to  constitute  the 
wilful  burning  a  crime  in  point  of  law ;  viz.  either  that 
the  house  was  insured,  and  that  the  intent  was  to  defraud 
the  insurers,  in  which  case,  it  would  be  a  statutable 
felony,  by  7  &  8  G.  4.  c.  30.  5.  2. ;  or,  that  it  was  situate 
^  a  town^  in  which  case,  the  setting  it  on  fire  would 

(a)  1  Cowp%  878.    • 

have 
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188S.       have  been  a  misdemeanonr  at  common  law,  Hawkinis 
P.  C.J  Book  1.  c.  39.  s.  16.     It  is  sufficient,  after  yer- 


SWBTAITLB 

agatna        dict,  if  the  charge  made  by  the  defendant  is  consistent 

JlSfSa 

with  the  guilt  of  the  party.  In  a  note  to  1  Wtns. 
Saunders  228.  a.,  it  is  said,  that  where  in  debt  for 
rent,  by  a  bargainee  of  a  reversion,  the  declaration 
omitted  to  allege  the  attornment  of  the  tenant,  which, 
before  the  statute  4  &  5  Anne^  c.  16.  5. 9.,  was  a  necessary 
ceremony  to  complete  the  tide  of  the  bargainee,  and 
upon  nil  debet  pleaded,  there  was  a  verdict  for  the 
plainti£^  such  omission  was  cured  by  the  verdict  by  the 
common  law,  Hitchens  v.  Stevens  (a).  [Patteson  J.  The 
tlu,»^i'kn     judgment  in  that  case  proceeded  on  the  ground,  that  if 

the  plaintiff  had  not  given  the  attornment  in  evidence, 
he  must  have  been  nonsuited,  and  the  rule  there  laid 
down  is,  that  wheresoever  it  may  be  presumed  that  any 
thing  must  of  necessity  be  given  in  evidence,  the  want 
of  mentioning  it  in  the  record  will  not  vitiate  it  after 
verdict;  but  Jackson  y.  Pesked {b\  and  the  authorities 
there  cited,  shew  that  the  plaintiff  is  only  bound  to  prove 
what  the  all^ations  in  his  declaration  necessarily  re- 
quire to  be  proved.] 

Denman  C.  J.  After  a  verdict  for  the  plaintiff,  the 
Court  are  bound  to  presume  all  matters  which  it  was 
necessary  for  him  to  prove  in  support  of  his  declaration. 
Here  the  plaintiff  was  bound  to  prove  that  the  words 
were  spoken  with  the  intent  to  impute  to  him  that  he 
had  wilfully  set  fire  to  his  house ;  but  that  is  not  neces- 
sarily a  crime,  and  therefore  the  words,  though  spoken 
with  that  intent,  are  not  actionable. 

(a)  2£ft<w.  SSS.    Sir  T.  Ayfii.4S7.  (6)  1  Jf .  4^  ^.  S34. 

Little- 
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Ltttlsdale  J.     After  verdict  for  the  plaintifi^  the        18SS. 
Court  must  presume  such  matters  as  it  was  necessary  - 

for  mm  to  prove,  m  order  to  support  the  allegations  in  agaimti 
his  declaratioiu  Now,  here  the  plaintiff  was  bound  to 
prove  that  the  words  spoken  were  intended  to  impute 
to  him  that  he  had  wilfully  set  fire  to  his  premises ;  but 
it  b  possible  that  he  may  have  done  such  an  act  with  an 
innocent  purpose.  Such  an  act  is  only  a  crime  punbh- 
able  by  law  under  certain  circumstances;  and,  it  not 
being  averred  that  the  words  were  intended  to  impute 
that  the  plaintiff  had  done  the  act  under  such  circum- 
stances, the  words  spoken  do  not  necessarily  import 
that  he  had  committed  any  offence,  and  are  not  action- 
able :  consequently  the  judgment  must  be  arrested. 

Parke  J.  I  am  of  the  same  opinion.  If  the  house 
of  the  plaintiff  was  contiguous  to  others,  it  might  have 
been  a  misdemeanour  at  common  law  for  him  to  set 
it  on  fire;  but  if  the  words  in  the  declaration  were 
spoken  with  an  intent  to  impute  that  offence,  it  ought  to 
have  been  averred  that  the  house  was  contiguous  to 
others.  So,  if  his  house  was  insured,  and  the  words 
were  spoken,  with  intent  to  impute  to  him,  that  he  had 
set  it  on  fire  with  intent  to  defraud  the  insurers,  it 
ought  to  have  been  averred  on  the  record,  that  the  house 
was  so  insured,  and  that  the  words  were  spoken  with 
that  intent.  Nothing  of  that  sort  is  stated.  There  b 
nothing  to  shew  that  any  offence  was  charged.  After 
Terdict,  the  rule  is,  as  stated  by  my  Brother  Littledale, 
that  those  things  must  be  taken  to  have  been  proved, 
which  were  necessary  to  support  the  averments  in  the 
declaratioD.      If  the  declaration  had  alleged  an  intention 

to 
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to  impute  by  the  words,  that  the  plaintiff  had  been 
guilty  of  wilfully  setting  fire  to  hb  premises,  under  cir- 
cumstances which  would  have  made  it  a  crime,  then, 
after  verdict,  it  must  have  been  presumed  that  the  words 
were  proved  to  have  been  used  in  that  sense. 


Patteson  J.  concurred. 


Rule  absolute. 


May23dL 

<lc  J//)  In*h«»*«np 
^C  -//(/  act.  55  G.  3. 

(title  BUI  of 
Eicfaaogt), 
which  imposM 
a  oertmiD  duty 
on  bills  '^ez- 
oecding  two 
months  after 


Williams  against  Jarrett. 

A  SSUMPSIT  by  indorsee  against  drawer  of  a  bill 
•  of  exchange  for  90/.,  payable  two  months  after 
date  to  John  Harris  or  order.  Plea,  the  general  issue. 
At  the  trial  before  Patteson  J.  at  the  Bristol  Suihmer 
assizes  1832,  it  appeared  that  in  July  1881,  Harris, 
having  a  demand  on  the  defendant  for  wheat  sold  to 
date}"  the  date  him   wrote  the  bill  in  question  on  a  three-and-sixpenny 

meens  the  time  *■ 

expressed  on      stamp,  and  Sent  it  to  the  defendant  for  signature.    It  was 

the  face  of  the 

bill,  not  the  dated  At^ust  1,  1831.  The  defendant  signed  and  re- 
actualiy  issued,  tumed  it  to  the  messenger.  This  occurred  at  least  a 
by^sect.  ia!^«  week  before  the  1st  of  August.  On  that  day,  Harris 
to bJp'^ie^  sent  the  bill,  indorsed  by  him,  to  the  plaintiff,  who  gave 
at  two  moniiis    i,jjjj  ^^  money  for  it     It  was  objected,  on  behalf  of 

from  a  certain  •'  j  » 

time,  be  issued    the  defendant,  that  the  bill  had  been  issued  before  the 

before  the  com- 
mencement of     1st   of  August,   and   post-dated,    and    therefore   being 

that  periody 

without  pay-  payable  at  two  months  after  date,  it  should  have  had  a 
portionaieduty,  four-and-sixpenny  stamp,  according  to  55G.  5.^.184. 

the  maker  is 

liable  to  n 

penalty ;  yet  n  bill  so  post  dated,  and  bearing  the  inferior  stamp,  corresponding  with  the 

purport  of  the  bill,  is  admissible  in  eridence,  being,  on  the  face  of  it,  conformable  to  the 

schedule. 

Schedule, 
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Sdiedole,  part  1.  title  *^  Bill  of  Exchange,"  and  sec-        18SS. 
tion  12.  (a).     The  learned  Judge  nonsuited  the  plaintiff       "* 

,  .       ,  .       .  J    .        1  Williams 

upon  tois  objection,  and  m  the  next  term  a  rule  nisi        agamti 
was  obtained  for  a  new  trial  on  the  authority  of  Up' 
stone  Y.  Marchatd  (&}• 

Merewether  Serjt.  and  Cramder  now  shewed  cause. 
It  is  true  that  in  Upstone  v.  Marchant  {b)  this  Court 
held  that  the  word  <<date"  in  the  schedule  denoted  the 
period  of  payment  on  the  face  of  the  bill.  But  the 
twelfth  section  of  the  act  was  not  adverted  to  there.  The 
date  on  the  face  of  a  bill  is  only  prim&  facie  evidence : 
substantiaUy  the  date  is  the  time  when  it  is  issued. 
The  twelfth  section  of  55  G.  3.  r.  184.  clearly  gives  this 
effect  to  the  word  ^^  date "  in  the  schedule,  for  by  that 
clause  if  a  bill  be  made  payable  at  a  certain  time  after 
date,  and  be  dated  subsequently  to  the  day  on  which  it 
is  issued,  so  as  not  in  fact  to  be  payable  within  two 
months,  then  unless  the  same  shall  be  stamped  so  as  to 
denote  the  duty  on  bills  payable  more  than  two  months 
t^er  datej  the  party  making  or  issuing  such  bill  shall 
forfeit  1002.     The  provision  of  the  schedule  would  be 

(a)  Tbe  tcfacdiile  imposes  e  duty  of  4i.  6d.  on  inland  bills,  from  SOL 
to  lOOL  in  amoant,  **  exceeding  two  months  after  date,  or  sixty  days 
after  sigfet."  By  sect  1 2.  it  is  enacted,  "  that  if  any  person  or  persons  shall 
meke  and  iasoe,  or  cause  to  be  made  and  issued,  any  bill  of  exchange, 
iraft  or  order,  or  promissory  note  for  the  payment  of  money,  at  any  time 
sftcr  date  or  sight,  which  shall  bear  date  subsequent  to  tbe  day  on  which 
it  shall  be  Issued,  so  that  it  shall  not  in  fact  become  payable  in  two 
■MBths,  if  made  payable  after  date,  or  in  sixty  days,  if  made  payable  after 
flght,  next  after  tbe  day  on  which  it  shall  be  issued,  unless  the  same  shall 
be  stamped  for  denoting  the  duty  hereby  imposed  on  a  bill  of  exchange 
sod  promisBory  note,  for  the  payment  of  money  at  any  time  exceeding 
two  months  after  date,  or  sixty  days  after  sight,  he,  she,  or  they  shall, 
iv  evoy  socfa  bill,  draft,  order,  or  note,  forfeit  the  sum  of  lOCV.** 

{h)  2B.ta  la 

Vol.  V.  D  defeated 
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defeated  if  the  time  mentioned  on  the  face  of  the  bill 
were  looked  to  as  the  real  time  of  issuing.  [^Pen-ke  J. 
There  would  still  be  the  penalty  of  sect  12.  to  prevent 
fraud.  That  clause  was  necessarily  inserted  to  effectuate 
the  provision  in  the  schedule ;  as,  in  the  case  of  a  con- 
veyance, in  the  same  schedule,  the  duty  is  proportioned 
to  the  amount  of  consideration-money  expressed  in  the 
conveyance,  and  it  is  directed  that  the  consideration 
shall  be  truly  expressed ;  and  by  another  act,  48  G.  3. 
r.  149.  5.  22,  &c.  penalties  are  imposed  in  case  that  be 
not  done  (a).]  In  Pasmore  v.  North  (A),  where  a  bill 
was  drawn  on  the  4th  of  May,  and  indorsed  on  the 
5th,  but  bore  date  the  11th,  Lord  EUenborough  asked 
whether  it  would  be  said  *^  that  the  bill  was  in  abeyance 
in  the  intermediate  time  between  the  issuing  of  it  and 
the  date  ?"  In  Upstone  v.  Marchant  {c\  and  in  Peacock 
V.  Murrell{d\  which  will  be  cited  to  the  same  effect,  it 
does  not  appear  that  the  bills  were  actually  is^ied  before 
the  day  of  the  date.  {^Patteson  J.  In  the  first  case  the 
bill  when  accepted  was  delivered  to  the  drawer.]  A  bill 
made  payable  at  a  certain  time  after  date  would  require 
a  stamp,  though  no  date  were  actually  put  upon  it;  this 
shews  that  the  ^'  date"  of  a  bill  does  not  depend  merely 
upon  the  figures  that  may  be  written  on  its  face.  In 
pleading,  it  is  not  necessary  to  say  when  the  bill  bore 
date.  The  schedule  of  55G.S.  c.  184.  must  be  con- 
strued with  a  reference  to  the  twelfth  section ;  the  latter 
may  be  an  additional  safeguard,  to  secure  the  same 
object,  but  is  not  to  be  considered  an  independent 
provision. 

(a)  But  the  deed  ii  not  therefore  ?oid.  Raltnnton  ?.  Jifacd&nneli, 
SM,  ^  S.  8S4.  See,  for  other  cues,  Coventry  on  Siamptt  c.  5.,  p.  55, 
&c. 

(6)  13  EatifSn.         kc)  2B.4;  a  10.         (dj  2Stark.  N.  P.  558. 

JFb/fe//, 


IN  THB  Third  Ysab  of  WILLIAM  IV. 
FoUettf  oontii,  was  stopped  by  the  Court 

DsRMAH  C*  J.  I  am  of  opinion,  that  the  rule  must 
be  absolute.  If  a  bill  bears  no  date,  we  must  ascertain, 
by  evidence,  the  day  when  it  issued ;  but  where  there  is 
I  date,  that  mast  be  considered  as  the  time  to  which  the 
idiedole  refers. 


$6 


1888. 

Williams 

ttgainst 
jAAEnr. 


LmiXDAi.E  J.  concurred. 

Parke  J.  I  am  of  the  same  opinion.  There  are 
two  decisions  on  this  point,  which  have  been  cited ;  and 
I  recollect  a  third  to  the  same  effect,  not  reported  (a). 

Patteson  J.  I  should  not  have  directed  a  nonsuit, 
if  my  attention  had  been  drawn  to  Vpstcne  v.  Mar^ 

Rule  absolute. 

(a)  JWZett  mcncioiied  Johnion  ▼.  GameU^  2  ChUt.  Rep,  122. 

(ft)  s  ^.  4^  c.  la 


Simpson  against  Renton. 


Prfcfay, 
Ma}f  84tb. 


-^VJ/'V  -i^i 


r)ECLARAT10N  in  debt  for  a  penalty  of  50/.,  for  ByAessG.s.     ^^  ^ 
taking  the  plaintiff  to  gaol  within  twenty-four  hours  enacted,  that 

no  sheriff's 

firom  the  time  of  arrest,  he  not  having  refused  to  be  oflScer  shall 

carry  any  per- 
aoo  ancsCed  by  him  to  gaol  within  twenty-four  hours  from  the  time  of  such  arrest,  unless 
sadi  penon  shall  refuse  to  be  carried  to  some  safe  and  convenient  dwelling-house  of  his 
otm  Dominstioo  or  appointment ;  and  by  sect.  12.  a  penalty  is  imposed  on  any  officer  oflend- 
iag  against  tbe  act : 

lUd,  in  an  action  brought  for  tlfe  penalty,  for  taking  a  party  to  gaol  within  twenty- 
few  boars,  contiary  to  the  statute,  that  the  officer  who  made  the  arrest,  ought  to  have  re- 
farad  iba  party  armted  to  nominate  some  convenient  dweHing-hoose  to  be  taken  to ;  for 
ll^  latter  could  not  be  said  to  have  refuted  till  the  proposal  had  been  made :  and  a  mere 
by  bFPP  to  nofliiiiate  a  place,  did  not  justify  carrying  him  immediately  to  gaol. 

D  2  carried    J  f^.  Ji.  //O 
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1888.       carried  to  some  convenient  'dwelling-house  of  his  own 
"  nomination,  contrary  to  the  statute  82  G.  2.  c.  28.  &  I. 

agamtt  At  the  trial  before  Parke  3.^  at  the  York  Summer  assizes 
1882,  the  following  appeared  to  be  the  facts  of  the 
case. 

The  defendant,  who  was  the  keeper  of  the  gaol  for 
the  liberty  of  Knaresborough,  and  the  officer  for  exe- 
cuting writs  within  that  district,  arrested  the  plaintiff  at 
Harrawgate;  and,  after  keeping  him  three  hours  at  an 
inn  there,  removed  him  to  Knaresborough  gaol,  which  is 
two  miles  from  Harrawgate.  The  plaintifi^  during  the 
time  he  remained  at  the  inn,  behaved  with  great  violence 
to  the  officer,  and  attempted  to  escape.  There  was  no 
proof  that  the  plaintiff  named  any  dwelling-house  to 
which  he  wished  to  be  carried,  or  that  the  defendant 
had  ever  desired  him  to  do  so,  or  informed  him  that 
he  might.  It  was  contended  for  the  defendant,  that  if 
the  party  arrested  wished  to  avail  himself  of  the  pri- 
vilege of  going  to  a  private  house,  it  was  incumbent  on 
him  to  request  the  officer  to  take  him  to  one  of  his  own 
nomination,  and  that  an  omission  to  make  such  request 
was  a  refusal  to  nominate  within  the  meaning  of  the  act 
of  parliament.  The  learned  Judge  was  of  opinion,  that 
there  could  be  no  refusal  until  the  party  was  called 
upon  to  nominate  a  dwelling-house,  and,  there  being  no 
proof  in  this  case  to  such  effect,  that  the  plaintiff  was 
entitled  to  a  verdict.  A  rule  nisi  having  been  obtained 
for  a  new  trial,  on  the  above  point, 

Knaides  now  shewed  cause.  The  stat.  32  G.  2.  c.  28. 
was  passed  for  the  relief  of  debtors,  and  ought  to  be 
construed  so  as  best  to  effectuate  that  intent.  By  5.  1. 
the  sheriff,  bailiff,  &c.  is  prohibited  from  taking  a  party 

to 
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to  gaol  within  twenty-four  hours  from  the  time  of  his        1888. 
arrest,  unless  he  shall  refuse  to  be  carried  to  some  cod- 

SiMnoit 

venient  dwelling-house  of  his  own  nominatioD.  There  agamtt 
mustf  therefore,  be  either  a  refusal  by  the  party  arrested 
to  nominate  any  convenient  dwelliug-house,  (or,  having 
nominated  one,}  a  refusal  to  be  carried  there.  Here 
there  was  no  refusal  by  the  plaintiff  to  nominate  a 
house,  for  he  was  never  asked  to  do  so.  In  Dewhirst  v. 
PAzrsDn(a),  Bm/ley  and  Gvmey  Barons,  expressed  an 
opinion  that  thb  was  the  true  construction  of  the  act ; 
and  here  the  maxim  does  not  apply,  that  ignorance  of 
the  law  shall  not  excuse,  for  the  third  section  of  the  act 
presumes  the  ignorance  of  the  party  arrested,  and  ex- 
pressly provides  for  it  by  enacting  that  a  copy  of  the 
clauses  of  the  act  shall  be  delivered  to  every  gaoler  and 
sheriff's  officer,  and  that  it  shall  be  part  of  the  condition 
of  the  bond  into  which  such  persons  enter,  to  deliver  a 
copy  to  every  person  arrested. 

F.  Pollock  and  Dundas  contrk.  The  Court  of  Ex- 
chequer, in  Deahirst  v.  Pearson  (a),  were  not  unani- 
mous on  this  point;  for  Vaughan  B.  said  it  was  a  grave 
question,  and  thought  there  ought  to  be  a  new  trial,  to 
give  the  defendant  an  opportunity  of  putting  it  pn  the 
record.  The  act  being  penal,  ought  to  be  construed 
stricdy.  Section  8.  does  not  require  a  copy  of  the 
danses  to  be  delivered  to  a  party  arrested  until  he  is  in 
a  house,  and  requires  meat  and  drink.  Besides  here, 
the  party  having  conducted  himself  with  violence  in  the 
inn,  and  attempted  to  escape,  the  defendant  was  entitled 
to  take  him  at  once  to  prison.     The  reason  given  by 

(a)  3  Tyrmh.  S42.     1  Cro.  ^  M,  365. 

D  S  Lord 


RsiiToir. 


$8  CASES  IN  TRINITY  TERM 

1833.  Lord  Kenyan j  ia  Evans  y.  Jtktns{a)y  for  the  proyision 
""""  that  a  party  shall  not  be  carried  to  gaol  within  twenty- 
agamtt  four  faours  after  his  arrest^  unless  he  shall  refuse  to  be 
carried  to  some  convenient  house  of  his  own  nomin- 
ation,  is,  that  he  may  have  an  opportunity  of  procuring 
bail,  or  agreeing  with  those  persons  at  whose  suit  he 
is  arrested;  but  a  party  who,  like  the  plaintiff,  con- 
ducts himself  violently,  and  attempts  to  escape,  has  no  in- 
tention of  procuring  bail  or  agreeing  with  his  creditors ; 
he  is,  therefore,  not  a  person  contemplated  by  the  act. 
In  an  Anonymous  case  {b\  before  the  statute  in  question. 
Holt  C.  J.  said,  that,  **  after  arrest^  the  bailiff  ought  to 
carry  the  party  to  the  next  gaol  if  he  do  not  desire  to  be 
carried  to  a  place  for  to  send  for  his  iriebds.'' 

Denman  C.  J.  I  think  it  quite  clear,  from  the  words 
of  section  1.,  that  the  legislature  intended  that  the  bailiff 
should  offer  the  party  arrested  an  opportunity  of  no- 
minating a  dwelling-house  to  which  he  might  go.  That 
is  the  construction  I  should  put  on  the  section,  inde- 
pendently of  any  authority,  but  my  opinion  is  con- 
firmed by  the  case  of  De^hirst  v.  Pearson  {c)  in  the 
Court  of  Exchequer. 

LrrTLEDALE  J.  By  the  words  of  section  1.,  a  sheriff's 
officer  is  prohibited  from  carrying  any  person  arrested 
by  him  to  gaol  within  twenty-four  hours  from  the  time 
of  his  arrest,  ^  unless  such  person  shall  refuse  to  be 
carried  to  some  safe  and  convenient  dwelling-house  of 
his  own  nomination  or  appointment.''  To  justify  the 
officer,  therefore,  in  carrying  the  party  to  gaol  within 

(a)  4  7.  R.  556.  (6)  6  Mod.  96.  (c)  3  Tyrwh.  S42. 

that 
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that  dme,  there  ought  to  have  been  a  previous  refusal        1833. 
by  him,  dther  to  nominate  a  house,  or,  after  having 

Suinoir 

nominated  one,  to  be  carried  to  it.     A  mere  omission        agahut 
or  ne^ect  to  dp  an  actf  is  not  a  refusal.     That  word 
implies  something  more.    If  the  plaintiff  had  been  asked 
to  nominate  a  convenient  dwelling-house,  and  had  not 
done  so^  that  would  have  been  a  sufficient  refusal. 

Paeke  J.  I  thought  at  the  trial,  that  the  refusal  of 
the  par^  arrested  to  be  carried  to  some  convenient 
dwelling-house  of  his  own  nomination  was  a  condition 
precedent  to  the  right  of  the  officer  to  take  him  to  gaol 
within  twenQr-four  hours  from  the  time  of  the  arrest^ 
and  that  it  ought  to  have  been  proved,  either  that 
the  plaintifl^  on  being  asked  to  nominate  a  convenient 
dwelling-house,  had  refused  to  do  so ;  or,  that  having 
nominated  one,  he  had  refused  to  be  carried  there.  I 
thought  then,  as  I  think  now,  that  there  could  not  be  a 
refusal  to  do  an  act  until  the  party  had  been  called  upon 
to  do  it ;  and  my  opinion  on  that  point  is  confirmed  by 
those  of  Bayley  and  Gumey  Barons  in  DeoAirst  v. 
Pearson  (a). 

Patteson  J.  My  opinion  proceeds  entirely  upon 
the  words  of  the  first  section  of  the  act.  I  cannot  con- 
ceire  how  a  person  can  be  said  to  have  refused  to  do  an 
act,  mitil  ft  has  been  proposed  to  him  to  do  it.  The 
ifimuttf  therefore,  cannot  be  said  to  have  refused  to  be 
carried  to  a  house  of  his  own  nomination,  because  he 
^as  never  desired  to  name  any  house. 

Rule  discharged. 

(a)  3  Tyrmh.  942. 
D  4 
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saiuniatf.  James  dgatTist  Thomas  and  Another. 

May  25th.  ^^ 

On  a  bond  with  ^pHE  plaintiff  brought  an  action  of  debt  on  a  bond  in 

a  penalty,  con-  X 

ditioned  for  th«  the  penal  sum  of  560/^  conditioned  for  the  pay- 
money  at  A  ment  of  280/.,  in  three  years  from  the  date  of  the  bond, 
i^to^t^n'tbe  ^^^  ^  P^r  Cent,  interest  payable  half  yearly ;  **  and  also 
wS"a1ldpula-  ^^^^  *®  ^^  plaintiff  should  be  at  liberty  to  call  in  and 
lion  that  on  demand  payment  of  jthe  said  principal  money  and  all  in- 
paying  the  in-  terest  thereon,  in  default  of  the  payment  of  the  said 

terest,  the 

whole  sum  interest  half-yearly."     The  declaration  stated,  that  one 

inandable;the  year's  interest  being  due  and  unpaid,  the  plaintiff  de- 

internt  Ailing  m&nded  the  principal  and  all  interest  thereon,  but  the 

brmiTTln  defendants  did  not  pay ;  whereby  the  bond  became  for- 

•cUon  to  re-  feited.     The  particular  of  demand  stated  the  action  to 

cover  the  whole 

principal  and  be  brought  to  recover  the  principal  sum  of  280/.,  and 

interest:  /.    • 

Held,  Chat  interest  as  above,  from  the  date  of  the  bond  to  the  day 

the  case  was  not  ^                      ,         .               ... 

within  8  &  of  payment  therem  mentioned. 
9r.7.  c.  11. 
t.  8.,  andy 

Sri^ldlltiff*'  JS.  V.  Williams  now  moved  for  a  rule  to  shew  cause 

ISr*"»d^  why,  upon  payment  of  the  year's  interest  above  men- 

haire judgment  tioned,  all  further  proceedings  should  not  be  stayed; 

and  execution  r                   o                                              j       * 

for  t  e  whole  and  he  cited  Masfen  v.  Touchet  {a\  where  the  obligee  of 

principal  sum,  i           -i.  .         i                           t          i    . 

and  not  merely  a  bond  conditioned  to  pay  600/.  and  interest,  in  three 

of  inteivtt.  years  from  the  date  of  the  bond,  by  instalments  of  15/. 

6'(fJ>ac.iV0  halt-yearly,  and  616/.  at  the  end  of  the  term,  brought 

Jitt.it/t  V  i^C'ni^.  an  action,  on  default  made  in  paying  the  interest,  and 

/i  Ai  ^^^   /^-C  recovered  for  the  whole  penalty;  and  the  Court  ordered 

judgment  to  be  entered  for  the  whole,  with  stay  of  exe- 

(a)  2  W.  Bla.  706. 

cution 


Fer  Curiam.    There  must  be  no  rule. 

Rule  reused. 


The  cause  was  tried  at  the  ensuing  Summer  assizes 
for  Gkmorgamhire  before  Bosanquet  J.,  and  a  verdict 
was  found  for  the  plaintiff  for  15.,  but  leave  given  to  the 
defendant  to  move  that  a  verdict  should  be  entered  for 
such  sum  as  the  Court  should  think  fit  In  Mtchadmas 
torn  {Nov.  6th)» 

£  V.  Williams  moved  that  a  verdict  should  be  en- 
tered upon  the  record  for  20/.9  the  actual  arrear  of  in- 
teresti  and  no  more,  as  in  actions  upon  bonds  with  a 

penalty, 


Thomai. 
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cadon  on  payment  of  the  interest  due.    IParke  J.    The        18S9. 
condition  there  was  difierent*     Here  it  is,  that  on  any       — ^ 

Jamxs 

de&ult  of  payment  the  whole  sum  shall  be  due.]  Itb  ^gama 
the  same,  virtually,  on  any  bond  with  a  penal^.  JiPatte^ 
«m  J.  The  judgment  on  an  ordinary  bond  would  be 
ibr  the  penalty ;  but  then  the  defendant  would  be  ne- 
lieved  by  8  &  9  fV»3.  c.  11.  5. 8.9  on  paying  the  arrears 
found  due  upon  trial  or  enquiry.  Parke  J.  In  the 
cue  dted  the  same  end  was  attained,  only  by  a  shorter 
cc»rse.3  It  is  not  clear,  in  this  case,  that  the  plaintiff 
ought  not  to  assign  breaches,  according  to  the  statute, 
to  entitle  himself  under  the  condition;  and  then  he 
would  gain  no  more  than  he  may  by  what  is  now  pro* 
posed.  [Parte  J.  Tes ;  by  the  special  agreement  em- 
bodied in  the  oonditiqii,  he  would  recover  280/.  and 
interest  LUtiedale  J.  This  is  like  the  case  of  a  war- 
rant of  attorney,  where  the  Court  never  holds  a  party 
to  relief  under  the  statute.] 
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Jamim 

agamti 

TkOMAla 


18S8.  penalty^  within  8  &  9  ^.  3.  c.  11.  s.  S^  and  the  plaintiff 
be  at  liberty  to  levy  tar  that  amount  only,  the  judgment 
standing  as  a  security  in  case  of  future  breaches.  He 
contended  that  the  case  waSf  substantially,  within  the 
statute,  the  provision  that,  in  default  of  paying  the  in- 
terest, the  whole  sum  should  become  due,  being  in  the 
nature  of  a  secondary  penalty.  It  is  as  if  an  annuity 
had  been  granted,  with  a  fixed  sum  to  become  due  on 
de&ult  in  any  of  the  payments.  That  sum  would  be 
merely  a  penalty  to  secure  the  payments.  ^Parke  3. 
You  would  represent  thb  as  a  bond  with  two  penalties. 
The  efiect  of  the  provision  here  is,  that  on  any  de&ult 
the  £80/.  becomes  payable  as  the  debt ;  it  is  not  a  mere 
penal  sum  to  secure  the  interest.]  The  intention  of  the 
statute  of  fViUiam  was  to  prevent  the  necessity  of  going 
into  a  court  of  equity.  That  reason  applies  to  the  pre- 
sent case*  A  court  of  equity  would  relieve  the  defend- 
ant.   ZParke  J.     I  question  whether  it  would.] 

The  Cdiiri{a)  refused  a  rule. 

(a)  Dmman  C.  J.»  Parit,  Taunton,  and  PaUetom  Jt. 
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1838. 


Doe  dem.   Robert  Smith,^  William  Cleeve,  saturd^ 

Ma^  85tli. 

and  Jonathan  Southam,  and  of  William 
Marsh,  Josias  Henry  Stracet,  and  Mont- 
GOMERiE  Stewart  against  Ann  Galloway. 

IT  JECTMENT.    At  the  trial  before  Gumey  B.»  at  Under  a 

^^  of  all  that  part 

the  Oxford  Summer  assizes  1882,  it  ^>peared  that  of  the  park 

the  premises  claimed  consisted  of  a  cottage  with  the  lituateaocl 

appartenances,  in  the  possession  of  the  defendant,  in  oou^'ofo., 

Bknheim  Park.   .Marsh,  Straay,  and  Siewart  bad  ex-  ^^^^ 

tended  a  moiety  of  Blenheim  Park  under  a  writ  ofel^.  ^1,°^*"" 

The  moiety  was  regularly  set  out  upon  the  inquisition,  ^.^^J^h^ 

and  delivered  to  Marsh,  Siracey,  and  Sieooartf  who  leased  bouaet,  &c 

it  to  one  Richard  SmaUbones.    SmaUbones  held  also  the  thereto^  and 

which  now  are 

remainder  of  the  Park  under  another  title,  and  he  held  in  the  oceupa- 

tion  of  SU,  a 

the  moiety  leased  to  him  by  Marsh,  Stracey,  and  Stewart  houteon  a  part 

which  is  within 

up  to  the  22d  of  Jime  1824.     By  deed  dated  that  day»  the  abuttals. 
Marsh,  Stracey,  and  Stewart  demised  to  Smith,  Cleeve,  and  occupation  of 
Soutkam,  all  that  part  of  the  park,  called  or  known  by  ^*  ^ 


the  name  of  Blenheim  or  Woodstock  Park,  situate  and 
being  in  the  county  of  Oxford,  and  now  in  the  occupation 
of  one  Bichard  SmaUbones,  in  a  direct  line  across  the  said 
park  from  the  gate  called  Old  Woodstock  Lodge,  (follow- 
ing the  words  of  the  inquisition,)  lying  on  the  north-west 
side  of  the  said  line,  (setting  out  the  other .  abuttals  in 
the  words  of  the  inquisition,)  together  with  the  farm 
houses,  and  other  houses,  8u:.  belonging  or  appertaining 
U>  the  said  premises,  and  which  now  are  in  the  oc- 
cupation of  the  said  22.  jS«,  except  and  always  reserved 

unto 
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188S.  unto  the  said  JV.  Marskj  J.  H.  Stracey^  and  M.  SteaoaH^ 
their  executors,  administrators,  and  assigns,  all  mines 
Smith  and  quarries  of  stone,  timber,  and  other  trees  whatso- 
OAtLowAT.  ever  (with  a  like  exception  and  reservation  of  hedges, 
of  a  right  of  hunting,  shooting,  fishing,  and  fowling, 
and  of  the  liberty  of  keeping  a  herd  of  deer  in  the  park, 
and  depasturing  three  heads  of  cattle  there).  Since  the 
execution  of  this  deed,  Marshy  Straca/j  and  Stewart  had 
become  bankrupts,  and  all  their  property  had  been  re- 
gularly assigned  before  the  action  was  brought;  the 
plaintifl^  therefore,  relied  upon  the  lease  to  Smithy  CleevCj 
and  Southam.  The  premises  claimed  were  within  the 
line  and  abuttals  set  out  in  the  inquisition  and  lease: 
but  the  defendant  had  occupied  them,  by  the  per- 
mission of  the  original  owner,  up  to  the  time  of  the  in- 
quisition, without  paying  any  rent,  no  demise  having 
been  made  to  her.  Smallbanes  had  also  suffered  her  to 
occupy  them  in  the  same  way  during  the  whole  time 
of  his  tenancy ; '  and  she  had  continued  in  a  similar 
occupation  up  to  the  time  of  the  action  brought.  It 
was  now  insisted  for  her,  that  the  premises,  not  having 
been  in  the  occupation  o(  SmallboneSj  did  not  pass  by  the 
lease.  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  The  defendant  obtained  a 
rule  to  that  e£fect  in  Michaelmas  term,  1832. 

Taffburd  Seijt  and  Walesby  now  shewed  cause. 
There  can  be  no  doubt  that  the  intention  of  the  parties 
to  the  lease  of  the  22d  oijune  1824,  was  that  all  which 
the  lessors  held  by  the  elegit  should  pass;  and  the 
words  of  the  demise  are  sufficient  to  carry  that  into 

effect. 
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t&cL  The  premises  are  locally  within  the  line  set  out  1838. 
in  the  later  part  of  the  description,  and  the  words  added  — — - 
respecting  the  occupation  are  mere  surplusage.  Besides  Smith 
thi%  the  defendant  resided  on  the  premises  by  the  per^  Oauowat. 
mission  oiSmaUboness  they  may,  therefore,  be  considered 
to  ha^e  been  in  his  occupation.  If  it  be  contended 
that  the  part  granted  is  limited,  by  grammatical  con- 
struction, to  the  part  occupied  by  SmqUbonesj  the  answer 
is  diat,  by  such  a  construction,  all  that  was  occupied  by 
Smattbanes  would  be  within  the  grant.  Now  that  would 
comprehend  parts  of  the  park  without  the  described 
line.  Besides,  the  lease  goes  on  to  make  certain  exoep- 
tbns ;  and,  if  the  present  premises  were  not  within  the 
intention  of  the  lessors,  they  also  would  have  been 
marked  off  from  the  property  within  the  prescribed  line 
by  a  sped&c  exception.  In  WroUedey  v.  Adams  (a),  the 
words  of  a  lease,  as  set  out  on  the  record,  were  *^  granted 
and  to  farm  let  to  the  same  R,  W.f  the  tenements  afore- 
sud,  with  the  appurtenances,  by  the  name  of  the  rever- 
aon  of  all  their  [the  grantors']  farm  in  £.,  and  by  the 
name  of  one  other  tenement  there,  with  all  the  lands, 
leasows,  pastures,  and  meadows  to  the  same  belonging, 
and  with  all  and  singular  their  appurtenances  then  in 
the  tenure  and  occupation  of  the  aforesaid  JB.  fK"  On 
demurrer,  an  exception  was  taken  that  the  *^  tenements 
aforesaid"  (being  the  premises  mentioned  in  the  decla- 
ration) were  not  averred  to  have  been  in  the  tenure  and 
occupation  of  IL  W.  (i).  But  the  Court  held  that  the 
averment  was  not  necessary,  and  said  that  ^^  another 
certainQr  put  to  a  thing  which  was  certain  enough  be- 

(a)  Plomd.  187.  (6)  5th  exception,  p.  191. 

fore 
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1855.       fore  was  of  no  manner  of  effect;  and  therefore  there  is 
a  diversily  where  a  certainty  is  added  to  a  thing  which 

s><""  is  incettain,  and  where  to  a  thing  certain."  Therefore 
Oaulowat*  it  was  considered  not  to  be  material,  whether  the  farm 
of  A  was  in  the  tenure  of  2Z.  f^  or  not  The  Court  abo 
bdd»  that  the  words  *'  one  other  tenement"  were  not 
material  to  make  the  lease  good;  and,  consequently, 
tbat^  so  fair  as  the  farm  of  B,  was  concerned,  no  aver- 
ment was  necessary  (a).  So^  where  a  demise  was  made 
of  <*  all  that  their  [the  grantors']  glebe  bnds  lying 
in  CLf  yi2«  seventy-eight  acres  of  land,  and  also  the  de- 
n^snes  of  the  said  seventy-eight  acres,  with  all  profits, 
commodities,  tithes  personal  and  predial,  &c.,  belongs 
ing  to  the  said  snbchanter  and  vicars,  as  parsons  and 
proprietaries  of  the  parish  church  of  C,  &&,  and  all 
other  tithes  whatsoever,  and  also  the  tithes  of  the  said 
seventy-eight  acres,  all  which  were  lately  in  the  iarm 
and  occopation  of  M.  P. ;"  and  it  was  found,  on  special 
verdict,  that  none  of  the  tithes  of  the  lands  mentioned 
had  been  in  the  possession  of  M.  P.,  but  that  other 
tithes  and  lands  were  in  the  tenure  of  Mn  P. ;  it  was 
held|  that  the  tithes  of  the  lands  mentioned  passed  by 
the  demise.  Swifi^  Subchanter^  and  one  of  the  Vicars 
Ch&ral  oflAtchfiM  v.  Eyrez  and  Others(b).  The  maxim, 
thi^  where  there  is  sufficient  certainty  in  a  description  a 
fidse  reference  added  shall  not  destroy  its  effect,  was 
lately  recognised  in  Doe  d.  Ashforth  v.  B<mer{c). 
\JParke  J.  The  general  rule  is  laid  down  in  Doelding'' 
torfs  Case  (^,  and  in  the  note  added  at  the  end  of  the 

(a)  S.  C  195. 

(6)  Cro.  Car,  SAe,    8.  C.  W.  Jones,  455» 

(c)  5B.4:Jid,  45Si  (d)  2  Rep.  88.  6. 

judgment 
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jodgnettt  there.    There  era  also   cases  on  the  same        18SS. 
point  m  Battels  and  Finm^i  Abridgments^  Grant  (a).]  

Smm 

Jmnois  and  Coopet  In  support  of  the  rale.  It  roust  be  QAUMnmt. 
ocnoeded  that  if  the  words  ^  and  now  m  the  oocupa^ 
tioo,''  &C.  bad  followed  the  particular  description)  the 
CSK  would  hare  ftUen  within  the  rules  laid  down  in  the 
dttss  citied.  But  here  the  words  rdied  upon  by  th^ 
defefldaoDt,  precede  the  particular  description ;  therefore^ 
aoeording  to  WraUedey  ▼•  Adam{J>\  and  9mfi  t% 
Egra{c)^  and  Doddirtgton*8  case(ri)^  the  p«rticttlar*de^ 
scription  must  be  rejected,  if  there  be  any  inconsistency. 
And  this  was  held  in  the  case  of  Stukdey  ▼•  Butier  {e). 
There  a  bargain  and  sale  was  made  of  all  woods,  nnder* 
woods,  &C.  standing,  growing,  &c.  in  the  whole  of  the 
bargainor's  manor  of  C,  tIz.  in  all  hb  wood  called  JB.# 
and  in  all  his  wood  called  B^  and  in  other  woods  ex«' 
ptesdy  named :  and  it  was  adjudged  that  woods  in  C, 
not  being  in  any  of  the  woods  afterwards  expressly 
nftmcd,  should  pass  by  the  conveyance*  {^Derman  CX  J. 
As  yon  construe  the  sentence,  the  question  would  be^ 
whether  you  are  compelled  to  resort  to  all  the  desorif>- 
tioD  for  the  purpose  of  understanding  the  meaning. 
Sappoee  the  premises  had  been  disscribed  by  reference 
to  a  coionred  plan,  and  the  words  had  been  *'  all  the 
part  coloured  green  and  now  in  the  occupation  of 
A  £.,"  all  the  green  must  have  passed,  though  some  of 

(«)  2  BoL  Ahr.  54.  14  Ttn.  Abr.  87.  Sec  alM  8  Rd.  Abr.  485. 
mi  42&  BaU,  B.  6.  D.  7.  "  If  a  man  granU  and  anifirmt  i9  amother  m 
fie  lOk.  ftni,  to  take  out  <f  ceriam  lamlf  which  rent  hthtu^  the  grant  of 
kkfitktrf  tiioogh  b«  neT«r  bad  any  thing  of  the  grant  of  hb  fiuber,  yet 
dui abiU create  A  rent.** 

W  BomL  187.  W  Cn.  Car.  646. 

i  M  2Sq>.  3ii.  W  ^^*  16S-  t*^  ^'^^^O 

it 
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1833.  it  had  not  been  the  oocopatkm  cf  JL  B.  LUUedale  J. 
Is  it  not  the  same  thing,  whether  the  place  be  expressly 
named,  or  its  limits  particolarly  set  out  ?]  In  Doe  d. 
Oauowat.  Parkin  ▼.  Parkin  (a),  it  was  held  that  a  devise  of  all 
hereditaments  in  T,  and  then  in  the  devisor's  own  occu- 
pation»  woold  not  pass  hereditaments  in  71  not  occu- 
pied by  the  devisor.  In  Blague  v.  Gold  (ft),  it  was  hdd 
that  the  devise  of  ^  the  comer  house  in  ^  in  the  tenure 
of  B*  and  H^**  passed  a  comer  house  in  A.  which  was 
in  the  tenure  of  B.  {c\  (though  not  a  house  in  the  tenure 
of  H,  not  being  a  comer  house) ;  and  the  reason  given 
was,  that  the  devise  was  of  a  thing  certain  at  the  first. 
Where  a  lease  was  made  of  a  room,  a  cellar,  a  vault,  and 
a  yard,  all  expressly  set  out  and  described  to  have  been 
late  in  A!s  occupation,  it  was  held  that  a  cellar,  not  ex- 
pressly named,  which  was  under  the  yard,  but  which  had 
not  been  in  the  occupation,  of  A^  would  not  pass.  Doe  v. 
Burt  {d).  The  word  *^  and,"  here,  b  superfluous  in  the 
description ;  the  meaning  must  be  the  same  as  if  the 
description  of  the  parcels  had  been,  *^  All  that  part,  Sec 
which  is  now  in  the  occupation  of  SmaUbones^  in  a  direct 
line,''  8cc.  Doe  d.  A^brth  v.  Boner  {e)  is  in  ikvour  of 
the  defendant;  for  there  the  Court  hdd  that  such  pre- 
mises only  passed  by  the  devise^  as  were  within  the 
whole  of  the  description,  excluding  such  as  corresponded 
to  a  part  only  of  the  description.    In  Swift  v.  Et/res  (g), 

(a)  6TmiHi.92l. 

(6)  Ov.  Car.  447,  473.     See  tlto  Huni  T.  Smgteton,  Cro.  JBUm.  47S. 

(c)  Thb  hoiiM  WM  found  by  the  juiy  to  be  in  the  tenure  of  B.  and  JV. 
and  tbe  Court  beld,  tbet  if  it  weie  a  Joint  tenure,  e)l  the  house  ihould  pen, 
but  that  If  one  pert  were  in  the  tenure  of  J9.,  and  another  pert  in  the  tenure 
of  N;  the  former  part  onlj  ihould  paH. 

(d)  IT.R.70U  (e)  5B.4:Ad,455.  (g)  CVo.Cfar.546. 

there 
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there  was  an  exception  of  the  small  tithes,  which  shewed  18S3. 
the  intention  of  the  parties  to  pass  all  the  great  tithes ; 

here  all  that  is  excepted  may  be  considered  as  merely  in  Smith 

tne  nature  of  an  easement  or  a  privilege.  Oaux>wat. 


Denman  C.  J.  Two  parts  only  of  the  description  of  the 
premises  can  be  relied  upon  in  support  of  the  restrictive 
construction  of  this  lease.     The  first  part  is  the  expres- 
sion which  occurs  early  in  the  description ;  ^<  all  that 
part  of  the  park  called  or  known  by  the  name  of  EUn^ 
heim  or  Woodstock  Park,  situate  and  being  in  the  county 
of  Orford,  and  now  in  the  occupation  of  Bichard  Small' 
bones**     But,  as  to  this  expression,  it  is  impossible  not 
to  see  that  the  words  "  and  now  in  the  occupation"  are, 
as  it  were^  in  the  genitive  case,  agreeing  with  ^^  park," 
not  with  **  part."     The  other  part  of  the  description, 
which  seems  to  favour  the  restrictive  construction,  oc- 
curs towards  the  close  of  the  description ;  ''  together 
with  the  farm  houses  and  other  houses,  &c.  appertaining 
to  the  said  premises,  and  which  now  are  in  the  occu- 
pation of  the   said   Richard  Smallbones**      Had   this 
occurred  in  a  will,   it  might  possibly  have  been  in- 
terpreted as  a  qualifying   restriction:   but  we  cannot 
hold  that  general  words  added,  as  here,  for  the  pro- 
tection of  a  grantee,   qualify  the  words  by  which  the 
boundary  of  tlie  district  is  set  forth. 


LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
If  the  words  ^^  now  in  the  occupation  of  one  iZ.  5.,"  had 
followed  the  words  *'  county  of  Oxford**  directly,  there 
might  have  been  some  ground  for  contending  that  the 
lease  was  intended  to  pass  only  all  the  part  of  Blenheim 
Park  then  in  the  occupation  of  SmaUbones.   Even  then,  it 

Vol.  V.  E  would 
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1833.  would  have  admitted  of  considerable  doubt  whether  such 
J^T"  a  construction  were  admissible.  But  the  interposition 
Smith  of  the  word  "  and"  precludes  it  altogether.  It  is  con- 
Gallowat.  tended  that  the  words  "  now  in  the  occupation,"  &c. 
are  an  essential  part  of  the  full  description.  If  that 
were  so,  the  description  would  mean  much  more  than  is 
suggested;  for  Smalllxmes  occupied  in  Blenheim  Park 
much  besides  that  which  the  lessors  had  the  power  of 
passing.  That  which  follows  "  the  county  of  Oxford^^ 
is  merely  what  is  called  false  demonstration ;  and  false 
demonstration  cannot  restrict.  Taking  the  words  as 
they  are,  it  appears  to  me  that  all  which  is  described  in 
the  words  following  the  description  of  the  occupation, 
will  pass.  Many  cases  have  certainly  gone  upon  the 
circumstance  that  the  particular  description  came  first; 
in  which  it  has  been  held  that  the  effect  of  such  a  de- 
scription is  not  altered  by  words  of  suggestion,  or  false 
demonstration,  following  it.  Such  are  Doe  d.  Beach 
V.  The  Earl  of  Jersey  (a),  and  of  Doe  d.  Ashforth  v. 
Bower  (b).  And,  in  the  present  case,  it  is  contended 
that  as  the  first  part  of  the  description  is  sufficiently 
certain,  its  effect  cannot  be  destroyed  by  what  follows. 
But  in  Chamberlaine  v.  Turner  (c),  the  later  words  were 
held  to  enlarge  a  devise  beyond  the  effect  of  the  earlier 
ones.  There  the  words  were  "  the  house  or  tenement 
wherein  WiUiam  NichoUs  dwelleth,  called  the  White 
Swany'*  and  WiUiam  NichoUs  occupied  only  the  entry  or 
alley  and  three  upper  rooms.  But  it  was  considered 
that  the  words  "  While  Swan"  shewed  that  all  the  house 
was  meant  And  the  same  argument  would  apply  here, 
even  if  we  were  to  take  the  words  "  now  in  occupation" 

(a)  IB.  4;  A.  550.         (b)  SB.^  Add.  458.         (c)  Cro.  Cor.  1S9. 

as 
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as  referriDg  to  the  word  "  part."   Chamberlaine  v.  Turner        1 833. 
closely  resembles  the  present  case.  ' 

DoK  denu 
Smith 

Parke  J.  I  am  of  the  same  opinion*  The  question  Gauoi^t. 
is,  what  passed  by  this  demise.  Now  the  rule  is  clearly 
setded,  that  when  there  is  a  sufiScient  description  set 
forth  of  premises  by  giving  the  particular  name  of  a 
dose,  or  otherwise,  we  may  reject  a  false  demonstration: 
but  that  if  premises  be  described  in  general  terms,  and 
a  particular  description  be  added,  the  latter  controuls 
the  former.  Here  is  a  grant  of  all  that  part,  &c.  in 
general  terms ;  had  it  been  a  grant  of  all  that  part  now 
in  the  occupation  of  Michard  SmallboneSy  and  lying  on 
the  north  west  side  of  the  line,  the  occupation  would 
have  been  a  material  part  of  the  description,  and  nothing 
would  have  passed  which  was  not  both  in  the  occupation 
of  Smallbonesj  and  on  the  north  west  side  of  the  line. 
Bat  if  the  terms  "  now  in  the  occupation''  ^Pply»  ^^^  ^ 
*•  part,"  but  to  "  park,"  they  may  be  rejected,  for  they 
can  be  no  more  than  an  additional  description  of  the 
park ;  so  that  the  meaning  would  be,  *^  all  that  part  of 
the  park  which  is  called  Blenheim  ParJc^  and  is  now  in 
the  occupation  of  Smallbones ;**  and  then  follows  the  de- 
scription of  the  part  which  is  to  be  demised.  Therefore, 
under  the  clause  following,  all  the  farm  houses.  Sec* 
belonging  to  the  part  demised,  pass  also;  so  that  we 
may  reject  the  false  demonstration  which  comes  after 
this  clause.  It  seems  to  me  that  this  is  the  true  con* 
stmction  of  the  early  part  of  the  grant,  in  consequence 
of  the  word  ^^  and ;"  and  the  minute  description  which 
follows,  cannot  be  brought  into  doubt  by  the  words 

which  come  after  it 

Rule  discharged. 

£  2 
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188S. 


Saturday^ 
May  S5th. 


^^i,ifa6   On  indictment 
for  noD-repair 
of  a  highway, 
which  defend- 
ant was  stated 
to  be  liable  to 
repair  ratione 
tenurae,  and 
Terdlct  found 
for  the  defend- 
ant, a  new  trial 
was  moTed  for 
on  the  ground 
of  misdirection, 
and  the  im« 
proper  r^ec- 
tion  of  evi- 
dence.    The 
Court  refused 
a  new  trial, 
but  suspended 
the  judgment, 
in  order  ihat  a 
new  indictment 
might  be  pre- 
ferred. 

Quare, 
whether  a  new 
trial  is  grant- 
able  after  ac- 
quittal in  any 
criminal  case, 
except  a  penal 
action? 


The  King  against  John  Henry  Manners 

Sutton,  Esquire. 

npHE  defendant  was  indicted  for  the  non-repair  of 
Kelham  Bridge^  in  the  county  oi  Nottingham^  which, 
it  was  alleged,  he  was  bound  to  repair  ratione  tenurse. 
Plea,  not  guilty.     At  the  trial  before  Parke  J.,  at  the 
summer  assizes  for  Lincolnshire^  1832,  a  verdict  was 
given   for   the  defendant.     In    the    ensuing  term   Sir 
James  Scarlett  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  on 
the  grounds,  first,  of  misdirection,  and,  secondly,  that 
the  learned  judge   had  refused   to  admit  as  evidence 
certain  rules  of  court  of  the  reign  of  Charles  II.,  which 
were  relied  upon   on  the  part  of  the  prosecution,  as 
shewing  that,  on  an  indictment  preferred  in  that  reign, 
the  liability  of  an  ancestor  of  the  defendant  to  repair 
the  bridge,  by  reason  of  his  tenure  of  the  same  lands, 
had  come  in  question,  and  he  had  been  found  liable. 
The  objection  made  to  the  reception  of  these  documents 
was,  that  they  could  only  be  admissible  as  secondary 
evidence  of  a  judgment  against  the  ancestor,  and  no 
ground  was  laid  for  the  admission  of  such  secondary 
evidence,  inasmuch  as  the  want  of  the  original  records 
was  not  accounted  for,  and  it  did  not  sufiSciently  appear 
that  the  ancestor  was  a  party  to  the  proceedings  in 
question. 


The  SolicitOT'Generalj  Adams  Serjt,  and  Amos,  now 
shewed  cause.    The  court  cannot  grant  a  new  trial 

after 
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after  acquittal,  in  a  case  of  misdemeanor.     There  is  no       1833. 
distinction,  in  this  respect*  between  one  kind  of  offence     JTT" 

^     ^  The  KiK& 

and  another,  nor  is  there  any  authority  for  the  practice.        ag°«^*< 
{^Parte  J.  May  it  not  be  granted  for  misdirection  {a)  ?] 
By  consent  only,  as  in  Rex  v.  Russell  {b).     It  is  against 
the  general  rule,  that  a  party  shall  not  be   twice  in 
jeopardy  on  the  same  charge.     The  case  of  a  penal 
action  is  different  from  that  of  a  misdemeanor  at  com- 
mon law,  because  in  the  first  the  punishment  is  limited, 
in  the  other,  discretionary.     A  quo  warranto  informa- 
tion is  excepted  out  of  the  rule  {c) ;  but  that  is  a  merely 
d?il  proceeding.     The  practice  where  a  defendant  has 
been  acquitted  on  indictment  is  laid  down  in  2  Tidd  91 1 . 
The   Court  has,   indeed,  under  very   special  circnm- 
stances,  suspended  the  entry  of  judgment,  to  give  op- 
portunity for  another  trial.  Rex  v.  Wandsworth  {d) ;  but 
this  is  not,  in  its  circumstances,  a  case  for  such  interfer- 
ence; and  there  was  here  neither  consent  of  parties,  nor 
my  point  reserved  at  the  trial.     In  Rex  v.  Reynell  {e\  and 
Bex  T.  Mann  {g\  the  court  (relying  upon  the  general 
rule)  refused  to  grant  a  new  trial  ader  verdict  for  the 
defendant,    notwithstanding    the  instances   which   had 
occurred  of  such  rule  being  granted,  after  acquittal,  in 
a  penal  action,  and  in  a  quo  warranto.     So  in  R£x 
y.  Bwrbon{h)i  a  new  trial  was  refused,  when  the  de- 
fendants had  been   acquitted  on  indictment  for  non- 
repair of  a  highway.  Lord  Ellenboraugh  observing  that 
the  right  was  not  bound.     IParke  J.  The  same  case  is 

i»)  See  (as  to  A  penal  action)  Uie  obsenratioos  of  Lord  Jlimg^on  io 
C"^  r.  GMs,  5  T.  -»•  20. 
W  « A  ^  r.  SeS-  (c)  ^x  ▼.  Ftanat,  2  T.  B.  484. 

M  1 A  f  A.  63.  (0  «  ^^^  315. 

\i)AU,iS.  537.  (*)  5  Jir.  4:  5.  S92. 

£  3  mentioned 
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1833.       mentioned  in  a  note  to  Bex  v.  Cohen  and  Jacob  {a\ 
where  the  court  is  stated  to  have  said  that  the  rule 

The  Knro 

agakut  might  be  relaxed  in  some  cases,  in  which  rights  would 
otherwbe  be  compromised.]  Here  it  is  not  so;  the 
verdict  of  not  guilty  might  have  been  given  on  the 
ground  that  no  want  of  repair  was  proved.  In  Rex 
V.  Cotton  {b)j  a  prosecution  for  non-repair  of  a  highway, 
evidence  was  offered  for  the  prosecution,  which  Dam" 
pier  J.  rejected,  and  the  consequence  was  a  verdict  for 
the  defendant.  That  learned  judge,  in  deciding  upon 
the  inadmissibility  of  the  evidence,  said,  <'  I  wish  that 
my  opinion  upon  it  could  be  reviewed;  but  in  the 
manner  in  which  it  arises,  that  is  impossible."  Lord 
Kenyon  said,  in  Rex  v.  Ma^cobey  (c) :  —  *<  In  misde- 
meanors there  is  no  authority  to  show  that  we  cannot 
grant  a  new  trial,  in  order  that  the  guilt  or  innocence 
of  those  who  have  been  convicted,  may  be  again  exa- 
mined into(e{)."  There  two  of  the  defendants  had 
been  acquitted;  but  the  observation  clearly  must  be 
Implied  only  to  those  who  were  convicted.  In  Rex 
V.  Cohen  and  Jacob  (a),  an  attempt  was  made  to  distin- 
guish between  motions  for  a  new  trial,  on  the  ground 
of  misdirection,  and  on  the  merits;  but  Lord  EUen^ 
borough  did  not  admit  the  distinction.  And  there  is 
no  instance,  except  in  the  particular  cases  which  have 
been  pointed  out,  where,  after  acquittal  on  a  criminal 
charge,  the  court  has  granted  a  new  trial.  (They  then 
went  into  an  argument  upon  the  evidence,  which  it  is 
unnecessary  to  notice  here,  as  the  court  pronounced 
no  opinion  on  that  part  of  the  case.) 

(a)  1  Stark.  N.  P.  C  516.         (b)  3  Campb,  444.  (c)  6  T.  R.  638. 

(d)  See  Parke  ▼.  Godin,  2  Stra,  813.     Buli.  N.  P.  3S6.  6. 

Sir 
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Sir  James  ScarUU  contra.     The  only  instances  in        1833. 
whidi  it  has  been  laid  down  that  the  Court  would  not  - 

grant  a  new  trial  after  acquittal  in  a  case  of  this  de*  agamu 
scription,  have  been  where  the  verdict  was  upon  the 
merits^  and  where  the  parties  acquitted  were  charged  by 
oommon  right  with  the  repairs,  so  that  the  verdict  of 
not  gnil^  would  not  bind  any  right.  Lord  JSZfen- 
laroitgVs  ruling  in  Rex  v.  Mann  {a)  was,  that  a  new 
trial  is  not  granted  on  indictments  for  misdemeanor, 
*'  where  a  verdict  has  passed  for  the  defendant  upon  the 
merits.''  That  was  an  indictment  for  a  nuisance;  and 
it  does  not  appear  that  any  right  was  concluded  by  the 
verdict.  In  Bex  v.  Wandsworth  {b),  which  has  been 
alluded  to,  the  ground  of  motion  was,  that  the  verdict 
was  against  evidence;  and  there  the  Court  adhered  to 
the  general  rule,  in  refusing  to  set  the  verdict  aside,  but 
coosideriDg  the  peculiar  circumstances,  and  that  a  judg- 
ment for  the  defendants  would  have  been  conclusive  as 
to  the  right  upon  another  trial,  the  Court  suspended  the 
entry  of  judgment  till  a  fresh  indictment  could  be  tried. 
Until  the  decision  in  Wilson  v.  Rastall  (c)  an  opinion 
prevailed  that  the  Court  could  not  grant  a  new  trial 
after  verdict  for  the  defendant  in  a  penal  action:  but 
the  Court  there  granted  the  rule,  and  Lord  Kenyan  said, 
**  there  is  not  a  single  instance  where  a  new  trial  has 
been  refused  in  a  case  where  the  verdict  has  proceeded 
00  the  mistake  of  the  Judge."  Technical  distinctions 
may  be  drawn  between  a  penal  action  and  an  indicts 
meat,  hot  iin  action  for  penalties  under  the  bribery  act 
is  in  Its  nature  as  much  a  criminal  prosecution  as  an 
iodictfflent   for    non-repair  of  a  highway.     That  case 

i<')4M.4tS.337:  [b)  I  B.  i  A.  6S.  (c)  4  T.  iJ.  753. 

E  4  alone, 
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18Sd.  alone,  therefore,  would  be  a  precedent  for  granting  the 
present  application.     The  form  of  the  record  makes  no 

agpirut  substantial  difference.  Before  the  statute  ^&5  W>qfM. 
c,  18.  any  person  might  file  an  information  in  this  Court 
in  the  name  of  the  Master  of  the  Crown  OflBce,  and 
hence  the  statutes  which  give  a  remedy  by  penal  action 
commonly  enable  the  party  to  proceed  by  either  plaint, 
action,  or  information.  Having,  then,  his  choice  to 
adopt  either  course,  if  he  brought  an  action,  and  an 
issue  were  found  against  him,  he  might,  in  case  of  mis- 
direction, move  for  a  new  trial,  and  have  the  case  re- 
considered. It  cannot  be  contended  that  if  he  had 
chosen  to  try  the  same  question  by  information,  the 
form  of  the  record  would  have  precluded  him  from 
having  the  case  reviewed,  if  a  verdict  had  been  found 
against  him  in  consequence  of  a  misdirection.  The 
mere  circumstance,  therefore,  of  the  action  being  brought 
in  a  civil  or  a  criminal  form,  ought  not  to  weigh  with 
the  Court.  An  indictment  for  non-repair  of  a  highway 
is  in  the  nature  of  a  civil  remedy,  its  true  object  not 
being  punishment,  but  the  ascertaining  and  enforcing  of 
a  right.  The  greatest  inconvenience  would  result  from 
holding  that  a  new  trial  could  not  be  granted  in  such  a 
case,  where  the  question  was  of  a  special  liability  to 
repair.  A  parish,  being  indicted,  might  plead  that 
J.S.  was  liable,  ratione  tenurae,  and  the  jury,  under  an 
erroneous  direction,  might  find  for  them  upon  that 
plea.  J.  S.  might  then  be  indicted  as  liable  ratione 
tenurse ;  and  the  Judge  who  tried  that  case  might  give 
such  a  direction  to  the  jury,  upon  the  same  evidence, 
that  the  party  would  be  acquitted.  If  no  new  trial  can 
be  had  after  acquittal  on  any  indictment,  neither  verdict 
could  be  disturbed.     A  verdict  of  not  guilty  on  an 

indictment, 
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indictment,  charging  an  individual  with  a  prescriptive  18SS. 
obligadcHi,  discharges  him  from  that  obligation,  and 
tends  to  fix  it  on  the  public  or  on  some  other  party.  ogaina 
It  woold  be  bard  that  a  civil  right  should  be  thus 
shifted,  and  the  aggrieved  party  deprived  of  the  assist- 
ance which  this  Court  renders  in  other  civil  cases,  by  a 
mere  technical  adherence  to  the  rules  of  the  criminal 
law.  (He  then  proceeded  to  contend,  that  there  had 
been  a  misdirection  in  this  case;  and  also  that  the 
documentary  evidence  had  been  improperly  rejected.) 

Dekman  C.  J.  Upon  consideration  of  all  the  points 
that  have  been  raised,  we  are  not  disposed  at  present  to 
make  the  precedent  of  granting  a  new  trial;  but  we 
think  the  precedent  in  Bex  v.  Wandsmorth  (a)  may  be 
y&ry  properly  followed  here,  by  suspending  the  judg- 
ment Then  a  new  indictment  may  be  preferred ;  and 
the  points  that  have  arisen  may  be  discussed  upon  that 

LiTTLEDALE,  Parke,  and  Patteson  Js.  concurred. 
Rule  absolute  to  suspend  the  judgment  (6). 

(h)  Set,  as  to  graotiog  new  trials  in  criminal  cases  after  acquittal, 
Bai.  Bmmeii,  1  Sira.  101.,  and  some  cases  tbere  cited. 
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18SS. 


Wednnda^ 
May  S9Cb. 

C  ^y/        Bj  agreemeot 
r  -^7         in  writing  A* 
I  .iy  V         contnctcd  to 

r  /iO       lots  of  land, 
^     ^^     And  to  mnlw  n 

-^'^     good  title  to 
^l(/.//(/  than;  and n 
deposit  was 
^    pud.     It  was 
/^53afterwards  dis- 
coferid  tiiat 
a  good  title 
could  not  be 
made  to  one  of 


Goss  against  Lord  Nugent. 

rjECLARATION  stated,  that,  on  the  13th  of  ^Ik- 
gust  18S0,  the  plaintiff  was  about  to  expose  for 
sale^  by  public  auction,  fourteen  lots  of  freehold  land, 
upon  the  following,  among  other,  conditions :  —  '^  That 
the  purchasers  should  pay  down  immediately,  into  the 
hands  of  the  auctioneer,  a  deposit  of  15/.  per  cent  on 
the  purchase  money,  and  should  sign  an  agreement  for 
the  payment  of  the  remainder  on  the  29th  of  September 
the  lots,  and  it    then  next ;  that  the  vendor,  at  his  own  expence,  should 

was  then  ver- 

ballj  agreed       deliver  to  each  purchaser,  or  his  solicitor,  an  abstract 

between  tbe 

parties,  that  tbe  of  the  title  of  the  property  sold,  and  should  deduce  a 

waive  Uie  title,  good  title  thereto;  and  upon  the  purchaser's  payment 

Tlie'Tendor  de-  ^'f  ^^^  remainder  of  the  purchase  money,  and  complying 

iionrfSr**"  ^'^^^  those  conditions,  the  vendor  should,  at  the  pur- 

wbole  of  the  chaser's  expense,  convey  his  lot  to,  or  as  directed  by 

▼eodee,  which  him."     Averment,  that,  before  the  land  was  exposed 

he  accepted. 

In  an  action    to  sale,  by  a  certain  agreement  between  the  plaintiff  and 

brought  by  the 

vendor  to  re      the  defendant,   the  plaintiff,   in   consideration  of  80/. 

cover  the  re- 
mainder of  the 
purchase- 
monej,  the 
declaration 
suted  that  the 
defendant 
agreed  to  de-> 
duoe  a  good 
title  to  all  the 
lots  except  one, 

and  that  the  vendee  discharged  and  exonerated  him  from  mtking  out  a  good  title  to  that 
lot,  and  waived  his  right  to  require  the  ssme : 

Held,  that  oral  testimony  was  not  admissible  to  shew  the  waiver  of  the  vendee's  right  to 
a  good  title  as  to  that  lot,  inasmuch  as  the  effect  of  such  waiver  was  to  substitute  a 
difi*erent  eootract  for  the  one  in  writing ;  and  by  the  statute  of  frauds,  in  every  action 
brought  to  charge  a  penon  on  a  contract  for  the  sale  of  lands,  the  agreement  must  be 
in  writing. 

.'.//.y.  ■/■M/i4,  or 


paid  by  the  defendant  at  the  time  of  the  signing  the 
agreement,  and  of  the  further  sum  of  370/.,  to  be  paid 
by  him  on  the  29th  of  September  then  next,  agreed  to 
sell,  and  the  defendant  agreed  to  purchase,  the  same 
land,  under  the  conditions  of  sale  as  near  as  might  be, 


»  f  iUcic 
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or  such  of  them  as  were  then,  under  the  said  agree-        ^835. 

ment,  capable  of  taking  effect.     The  declaration  then 

stated  mutual  promises  to  perform  the  airreement  and        ag^unu 

...  ^  *^ ,  *^  ^  Lord  NooEOT. 

conditions  of  sale,  and  averred  that  the  plaintiff  de- 
livered an  abstract  of  the  title  to  the  property  so  sold, 
and  deduced  a  good  title  thereto,  and  had  always  been 
ready  to  convey,  &c.  Breach,  non-payment  of  370/. 
The  second  count  differed  from  the  first  in  stating, 
"  that  the  plaintiff  delivered  an  abstract  of  the  tide  to 
the  land,  and  made  out  a  good  tide  to  all  the  land  ex- 
cepting thirty-five  feet  thereof^  and  that  after  making 
the  agreement,  the  defendant  discharged  and  exonerated 
the  plaintiff  firom  making  out  or  deducing  any  other 
title  to  the  last-mentioned  part  of  the  land,  and  waived 
his  right  to  require  the  same  under  the  conditions  of 
sale  and  agreement*     Plea,  general  issue. 

At  the  trial  before  Gaselee  J.,  at  the  Btickingham  Spring 
assizes,  1832,  it  appeared  that  the  plaintiff  having  adver- 
tised the  property  in  question  for  sale  by  public  auction, 
the  ddeodant  agreed  to  purchase  it  by  private  contract, 
agreeably  to  the  printed  conditions  of  sale.  The  me- 
morandum of  agreement,  which  was  annexed  to  the 
coodidona  of  sale,  was  as  follows :  —  ^^  T/tomas  Gossj  in 
consideration  of  80/.  paid  to  him  by  George  Lord 
Nt^erU  at  the  time  of  signing  this  agreement,  and  of 
370/.  to  be  paid  to  him  on  the  29th  day  of  September 
next,  doth  agree  to  sell  to  G.  Lord  Nugent^  and  G. 
Lord  Nugent  agrees  to  purchase  of  T.  Goss  all  the 
groond  and  premises  described  in  the  particulars  of 
sile  hereunto  annexed,  as  near  as  may  be,  or  such  of 
them  as  are  now  under  the  present  agreement  capable 
of  taking  effect."     The  fifth  condition  of  sale  was  as 

follows: ^^  That  the  vendor,   at  his   own   expense, 

shall 
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1838.        shall  deliver  to  each  purchaser  or  his  solicitori  an  ab- 
~  stract  of  the  .title  to  the  property  sold,  and  deduce  a 

ag^tmu  good  title  thereto,  and  upon  the  purchaser's  payment 
of  the  remainder  of  the  purchase-^money  and  complying 
with  these  conditions,  the  vendor  shall,  at  each  pur- 
chaser's expense,  convey  his  or  her  lot  or  lots  to  or  as 
directed  by  him."  The  agreement  was  drawn  up  at 
the  request  of  the  defendant,  by  Hatten^  the  plaintiff's 
attorney.     The  defendant  was  afterwards  informed  by 

Hatten,  that  as  to  one  lot  of  thirty-five  feet,  there  was 

• 

a  defect  in  the  title.  The  defendant  said  he  would  ac- 
cept the  title  notwithstanding  that  defect;  and  posses- 
sion of  the  whole  was  delivered  to  him.  The  vendor 
was  called  upon  by  the  defendant's  solicitor,  to  furnish  an 
abstract  of  title,  and  he  delivered  one  on  the  10th  of  Sep- 
tember. In  November  the  defendant's  solicitor  objected  to 
the  title  as  to  the  thirty-five  feet.  Hatten  said  the  objec- 
tion had  been  waived.  The  defendant  then  refused  to 
complete  the  purchase.  It  was  objected  that  oral  evi- 
dence of  the  defendant's  waiver  of  his  right  to  have  a 
good  title  made  out  to  the  thirty-five  feet,  was  not  ad- 
missible^ because  the  .action  being  brought  to  charge 
bim  on  a  contract  for  the  sale  of  land,  the  statute  of 
frauds  (29  Car.  2.  c.  3.  5.  4.)  required  the  whole  agree- 
ment to  be  in  writing*  The  learned  Judge  received  the 
evidence,  and  finally  directed  the  jury  to  find  for  the 
plaintiff  if  they  thought  there  had  been  a  waiver  by  the 
defendant  of  the  right  in  question.  The  jury  having 
found  for  the  plaintiff,  leave  was  given  to  the  defend- 
ant to  move  to  enter  a  nonsuit  upon  the  point  as  to  the 
admissibility  of  the  oral  testimony.  A  rule  nisi  having 
been  obtained  for  that  purpose. 


KeUy 


iH  THE  Third  Yeab  of  WILLIAM  IV.  61 

Kdfy  in  last  Easter  term  shewed  cause  (a).    It  may  be        1 833. 

conceded,  that  oral  evidence  of  any  thing  which  occurred        

at  the  dme  when  the  written  contract  was  entered  into  can-        agtmui 
not  be  received  to  vary  it,  Meres  v.  Ansell(b);  but  here, 
the  agreement  in  writing  not  being  under  seal,  is  a  mere 
parol  agreement,  and  being  executory,  it  might,  without 
any  violation  of  the  common  law  rule,  (that  every  contract 
ought  to  be  dissolved  by  matter  of  as  high  a  nature^)  be 
discharged  and  abandoned,  before  breach,  by  a  subse- 
quent unwritten  agreement.     The  only  question,  there- 
fore, iSf  whether,  by  the  statute  of  frauds,  evidence  of 
such  unwritten  agreement  is  excluded.   That  statute  con- 
tains no  provision  for  the  dissolution  of  agreements.     It 
will  be  said,  this  agreement  being  one  concerning  an  in- 
terest in  land,  is  within  the  fourth  section,  which  enacts, 
that  no  action  shall  be  brought  to  charge  any  person  upon 
any  contract  or  sale  of  lands,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  the  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
fhall  be  in  writing.     Here,  the  plaintiff  in  the  second 
ocmnt  declares  upon  the  written  agreement,  and  alleges 
that  the  defendant  waived  his  right  to  insist  on  a  good 
title  to  part  of  the  land.  IParkeJ.  Assuming  that  a  writ- 
ten contract  concerning  land  may  be  wholly  waived  by  a 
new  agreement  not  in  writing ;  here  there  has  not  been 
a  waiver  of  the  entire  agreement,  but  of  a  part  of  it  only, 
and  the  efiect  of  that  waiver  js  to  substitute  for  the 
original  contract  a  new  one,  which  b  to  be  proved  partly 
by  matter  in  writing,  and  partly  by  oral  testimony.]  The 
original  agreement  consists  of  two  parts :  the  first  is  for 
the  sale  of  land ;  the  second  is  for  making  a  good  title 

(a)  Before  Denman  C.  J.,  LUUedale  and  Patke  Ju 

(b)  5  1FUm»  875.  and  in  Hayne  t.  Hattf  1  JET.  BL  659. 

to 
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Oon 

agamM 

LotdNussan 


18S8.  to  that  land.  The  agreement,  so  far  as  it  is  a  contract 
for  the  sale  of  land,  cannot  be  altered  by  matter  not  in 
writing ;  but  so  far  as  it  relates  to  making  a  good  title 
to  the  land,  it  may  be  so  varied.  Here,  the  verbal 
alteration  does  not  in  any  degree  xxiry  what  is  to  be 
done  by  either  party.  The  same  land  is  to  be  con- 
veyed, the  same  extent  of  interest,  at  the  same  time,  and 
the  same  price  is  to  be  paid.  The  oral  evidence,  there- 
fore^ is  offered,  not  to  vary  the  original  agreement,  but 
to  shew  that  it  was  discharged  in  part  There  are  cases, 
even  within  the  scope  of  the  statute  of  frauds,  where 
parol  evidence  is  admissible  to  shew  a  dispensation  with 
the  performance  of  part  of  the  original  contract;  such  as 
an  agreed  substitution  of  other  days  than  those  stated 
in  the  contract  for  the  delivery  of  goods  sold,  Ctiffy* 
Perm  {ja\  Warren  v.  Stagg  (&).  There  is  no  difference 
in  principle  between  a  waiver  of  tide,  and  a  waiver  of 
the  time  for  completing  the  contract. 

Storks  Seijt.  and  Follettj  contri^.  A  written  contivct 
concerning  an  interest  in  land  cannot  be  abandoned  or 
discharged  by  matter  not  in  writing;  but  even  if  it  may, 
it  cannot  be  altered  by  parol.  In  Backhouse  v.  Crosdy  (c), 
to  a  bill  filed  by  a  purchaser  for  a  specific  performance, 
the  vendor  of  lands  objected  that  the  contract  had  been 
discharged  by  parol.  Lord  Hardwicke  said,  ^*  an  agree- 
ment  to  waive  a  purchase  contract  is  as  much  an  agree- 
ment concerning  lands  as  the  ori^nal  contract,"  and  he 
would  not  decide  that  it  might  be  discharged  by  parol ; 
and  in  Bell  v.  HaaDard{d)  he  said,  *^  that  it  was  certain 

(a)  IJf.  j^&si. 

{b)  Cited  in  Liitler  t.  HoOand,  5  T.  R.  591. 

(c)  8£^.  Ou  Jibr.  88.  pL  44.  {d)  9  Mod.  505. 

that 
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that  an  interest  in  land  could  not  be  parted  with,  or  IBSS. 
waived  by  naked  parol  without  writing."  In  Parteriche  ~ 
y.Pcmlel  (a),  the  same  noble  and  learned  Judge  said,  that  agmnat 
^  to  add  any  thing  to  an  agreement  in  writing,  by  ad- 
m&ling  parol  evidence,  which  would  aHect  land,  is  not 
cnly  contrary  to  the  statute  of  frauds  and  perjuries,  but 
to  die  mle  of  common  law  before  that  statute  was  in 
beiog.^  Assuming,  however,  that  an  agreement  for  the 
porckaae  of  land  may  be  wholly  waived  and  discharged 
bjr  parol,  it  cannot  be  varied.  In  Price  v.  Dyer  (6), 
where  tlie  plaintiff  prayed  a  specific  performance  of  an 
agreement  for  a  lease  under  which  the  plaintiff  had  taken- 
poasession,  and  afterwards  the  parties  had  mutually 
abandoned  the  terms  of  the  written  agreement,  and  made 
another  agreement  by  parol,  as  to  the  duration  of  the 
tenn,  the  rent  and  other  particulars ;  Sir  W.  Granij 
Master  of  the  Rolls,  said,  ^*  that  the  waiver,  spoken  of 
io  the  cases,  was  an  entire  abandonment  and  dissolution 
of  the  contract,  restoring  the  parties  to  their  former 
situation.  No  such  thing  was,  for  a  moment,  in  contem- 
plation of  these  parties.  All  that  they,  at  any  time, 
meant,  was  to  add  to  or  to  modify  the  terms  of  the 
original  agreement"  So^  in  this  case,  the  parties  never 
intended  entirely  to  abandon  the  written  contract,  but 
merely  to  modify  one  of  the  terms  of  it  as  to  part  of  the 
property.  The  effect  of  the  oral  evidence  is  not  to  shew 
that  the  written  contract  was  put  an  end  to,  or  that  the 
parties  were  restored  to  their  original  situation,  but  to 
sabstitote  a  difierent  contract,  which  must  be  proved 
pardy  by  writing  and  partly  by  oral  evidence.  The 
contract  in  writing  was  to  make  a  good  title  to  all  the 
bts;  the  substituted  contract  is  to  make  a  good  title 
to  all  but  one.     The  result  of  the  authorities  as  to  a 

(a)  S  ^/i^yiu,  383.  {b)  17  ref;juii«356. 

parol 
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18Sd.  parol  variation,  is  stated  by  Mr.Sugden  in  his  Law  of 
Vendors  {a\  to  be,  that  evidence  of  it  is  totally  inad- 

ogamit  missible  at  law.  {Parke  J.  In  Of^v.  Perm  (&},  and  some 
other  cases  relating  to  contracts  for  the  sale  of  goods 
of  the  value  of  10/.,  (which  the  statute  of  frauds  requires 
to  be  in  writing,)  it  has  been  held  that  the  time  (in 
which,  by  the  agreement  in  writing,  the  goods  were  to  be 
delivered,)  might  be  extended  by  a  verbal  agreement ; 
but  I  never  could  understand  the  principle  on  which 
those  cases  proceeded,  for  the  new  contract,  to  deliver 
within  the  extended  time,  roust  then  be  proved  partly 
by  written,  and  partly  by  oral,  evidence. 

Cur.  adv.  vuU. 

Denmam  C.  J.  now  delivered  the  judgment  of  the 
Court.  By  an  agreement  in  writing,  the  plaintiff 
contracted  to  sell  the  defendant  several  lots  of  land  for 
the  sum  of  450/.,  and  to  make  a  good  title  to  them ;  and 
80/.  was  paid  to  him  as  a  deposit.  It  was  afterwards 
discovered,  that,  as  to  one  of  the  lots,  a  good  title  could 
not  be  made ;  and  it  was  then  subsequently  agreed  by 
the  defendant,  that  he  would  waive  the  necessity  of  a 
good  title  being  made  as  to  that  lot ;  and  the  plaintiff 
afterwards  delivered  possession  of  the  whole  of  the  lots 
to  the  defendant,  which  he  accepted,  but  now  refuses  to 
pay  the  remainder  of  the  •  purchase  money,  and  he 
relies  on  the  objection  to  the  title. 

By  the  general  rules  of  the  common  law,  if  there  be  a 
contract  which  has  been  reduced  into  writing,  verbal 
evidence  is  not  allowed  to  be  given  of  what  passed 
between  the  parties,  either  before  the  written  instrument 
was  made,  or  durbg  the  time  that  it  was  in  a  state  of 

(a)  8th  edit.  142.  {b)  I  M.  f  &  81. 

pre- 
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preparation,  so  as  to  add  to  or  subtract  from,  or  in  any        1833. 


manner  to  vary  or  qualify  the  written  contract;    but  I     — 
after  the  agreement  has  been  reduced  into  writing,  it  is  I     agninst 

1  .  n  t      f         ^'^^  Nugent. 

competent  to  the  parties,  at  any  time  before  breach  of  it, 
by  a  new  contract  not  in  writing,  either  altogether  to 
waive,  dissolve,  or  annul  the  former  agreements,  or  in 
any  manner  to  add  to,  or  subtract  from,  or  vary  or  I 
qualify  the  terms  of  it,  and  thus  to  make  a  new  contract; 
which  is  to  be  proved,  partly  by  the  written  agreement, 
and  partly  by  the  subsequent  verbal  terms  engrafted 
upon  what  will  be  thus  left  of  the  written  agreement. 

And  if  the  present  contract  was  not  subject  to  the 
controul  of  any  act  of  parliament,  we  think  that  it  would 
have  been  competent  for  the  parties,  by  word  of  mouth, 
to  dispense  with  requiring  a  good  title  to  be  made 
to  the  lot  in  question,  and  that  the  action  might  be 
maintained. 

But  the  statute  of  frauds  has  made  certain  regulations 
as  to  contracts  for  the  sale  of  lands;  and  by  the 
29  Car.  2.  c.  3.  5. 4.  it  is  enacted,  that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  the  same,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or 
fome  other  person  thereunto  by  him  lawfully  autho* 
rized. 

It  is  to  be  observed,  that  the  statute  does  not  say  in 
distinct  terms  that  all  contracts  or  agreements  con- 
cerning the  sale  of  lands  shall  be  in  writing ;  all  that  it 
enacts  is,  that  no  action  shall  be  brought  unless  they 
tte  in  writing*     And  as  there  is  no  clause  in  the  act 

You  V.  F  ^^^^'^ 


Lord  NuoxMT. 


66  CASES  IN  TRINITY  TERM 

16S3.      \  which  requires  the  dissolution  of  such  contracts  to  be 
'      /in  writing,  it  should  rather  seem  that  a  written  contract 
agatmt     I  Concerning  the  sale  of  lands  may  still  b%  waived  and 
/  abandoned  by.  a  new  agreement  not  in  writing,  and  so 
as  to  prevent  either  party  from  recovering^  on  the  con- 
tract  which  was  in  wming;;_  It  is  not,  however,  neces- 
sary to  give  an  opinion  upon  that  point,  as  this  is  not 
a  waiver  and  abandonment  of  the  whole  written  agree- 
ment, but  only  a  part  of  it;  and  the  question  is,  what 
is  the  effect  of  that  ? 

It  may  be  said  by  the  plaintiff,  that  this  does  not  in 
any  degree  vary  what  is  to  be  done  by  either  party ; 
that  the  same  land  is  to  be  conveyed,  there  is  to  be  the 
same  extent  of  interest  in  the  land,  and  it  is  to  be  con- 
veyed at  the  same  time,  and  the  same  price  is  to  be 
paid,  and  that  it  is  only  an  abandonment  of  a  collateral 
point- 
But  we  think  the  object  of  the  statute  of  frauds  was 
to  exclude  all  oral  evidence  as  to  contracts  for  the  sale 
of  lands,  andjhat.^y  contract  which  is  sought  to  be 
enforced  must  be  proved  by  writing  only. 

But,  in  the  present  case,  the'  written  contract  is  not 
that  which  b  sought  to  be  enforced,  it  is  a  new  contract 
which  the  parties  have  entered  into,  and  that  new  con- . 
tract  is  to  be  proved,  partly  by  the  former  written  agree- 
ment, and  partly  by  the  new  verbal  agreement;  the 
present  contract,  therefore,  is  not  a  contract  entirely  in 
writing ;  and  as  to  the  title  being  collateral  to  the  land, 
the  tide  appears  to  us  to  be  a  most  essential  part  of  the 
contract;  for,  if  there  be  not  a  good  title,  the  land  may, 
in  some  instances,  better  not  be  conveyed  at  all;  but 
our  opinion  is  not  formed  upon  the  stipulation  about  the 
title  beiog  an  essential  part  of  the  agreement,  but  upon 

the 
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the  general  effect  and  meaning  of  the  statute  of  frauds,        183S. 
and  that  the  contract  now  brought  forward  by  the  plain-       ~ 
tiff  is  not  wholly  a  contract  in  writing.  agninsi 

We  do  not  say  that  yerbal  evidence  may  not  be  given 
of  customs  and  usages  applicable  to  the  subject  matter 
of  the  written  contract  where  the  contract  is  silent;  that 
has  been  done  in  a  great  variety  of  instances. 

Whether  the  plaintiff  may  not  have  relief  in  a  Court 
of  equity,  we  give  no  opinion;  it  would  be  for  the 
Court  to  decide  upon  the  case  which  should  be  brought 
before  them.  There  have,  however,  been  some  cases  at 
law  on  contracts  within  the  statute  of  frauds,  where 
verbal  endence  has  been  allowed:  Warren  v.  Stagg^ 
cited  in  Uttler  v.  Holland  {a).  Thrush  v.  Rooke  (&),  and 
(hffy.  Penn  (c).  These  were  cases  where  the  time  for 
the  performance  of  the  contract  had  been  enlarged  by  a 
ferbal  agreement,  and  they  were  decided  on  the  ground 
that  the  original  contract  continued,  and  that  it  was 
only  a  substitution  of  difierent  days  of  performance.  It 
is  not  necessary  to  say  whether  these  cases  were  rightly 
dedded ;  if  they  were  so,  still  the  present  is  a  different 
cas^  ibr  here,  without  doubt,  the  terms  of  the  original 

coDtiBct  were  varied. 

Rule  absolute. 

W  S  T.  S.  59U  (*)  1  Etp.  N.  p.  C.  (c)  I  U.  i  &  21. 
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Engleheart  against  Eyre  and  Another. 


In  declaring 
on  a  judgment 
signed  in  vaca- 
tion, on  cer- 
tificate by  the 
Judge  at  nisi 
prius  for  im- 
mediate 
execution 
(under  1  IT.  4. 
e.  7.  f.  2.)  tbe 


nPHlS  was  an  action  on  a  recognizance  of  bail.  The 
defendants  pleaded,  first,  as  to  the  recognizance, 
nul  tiel  record;  and,  secondly,  as  to  the  judgment  against 
the  principal,  the  same  plea.  Issue  being  joined  on 
both,  and  a  day  given  for  production  of  the  records,  the 
same  were  accordingly  produced  in  Court  on  the  last 
day  of  signing    day  of  Easter  term,  after  which  the  Court,  upon  motion, 

judgment 

should  be  sutcd  made  an  order,  that  unless  cause  were  shewn  to  the 

accord!  nff  to 

contrary  on  the  second  day  of  this  term,  judgment 
should  be  entered  for  the  defendants.  This  rule  was 
granted  on  the  following  ground  :  —  The  action  against 
the  principal  was  tried  on  the  5th  of  February^  and  the 
Jud^ice  certified  for  execution  on  a  dav  in  the  same  vaca-^ 
tion,  pursuant  to  1  Jf.  4.  c.'7«  5.2.:  judgment  was 
therefore  signed  in  that  cause  on  the  15th  of  March; 
but  the  declaration  in  the  present  action  against  the  bail 
stated  the  judgment  to  have  been  recovered  in  Hilary 
judgme'nt  mi^^  term,  according  to  the  former  practice,  by  which  a  judg- 
ment signed  in  vacation  was  treated  as  relating  to  the 
previous  term  :  and  the  Court  thought,  on  reference  to 
the  statute,  that  the  day  of  signing  judgment,  under 
the  present  circumstances,  ought  to  be  stated  according 
on  recognisance  to  the  fact — A  summons  was  taken  out  for  the  purpose 
posteo'shewn  to  ^^  amending  the  declaration,  and  the  parties  attended 
wotS"?-  before  Taunton  J.,  who  gave  leave  to  amend  on  pay- 

roneous  in  this 

respect*   leare  was  giren  to    amend   it;    the  defendants   also    having  leare   to  plead 

de  noTo. 

Semble,  that  the  Court  would  bare  allowed  tbe  error  in  the  dedanition  to  be  amended, 
without  penoDitttDg  the  defendants  to  plead  again. 

ment 


the  fact,  and 
not  laid  as  of 
the  preceding 
term. 

But  it  is 
enough  to  set 
out  tbe  judg. 
ment  as  it 
appears  on  the 
record;  the 
certificate  need 
not  be  stated. 

Tbe  postea, 
however,  In 
such  a  case, 
should  be  so 


appear  to  be 
warranted  by 
the  previous 
finding  of  a 
jury. 

But  when  on 
nul  tiel  record 
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1  OOQ 

ment  of  costs,  and  the  declaration  was  altered  accord-        * 

iDglj.    On  the  second  day  of  this  term,  £kglkhka&v 


against 
Eyre. 


TkesigeTj  in  pursuance  of  the  direction  of  the  Court 
io  the  last  term,  appeared  {May  2Sd)  to  shew  cause 
against  judgment  being  entered  for  the  defendants; 
and  the  declaration,  as  amended,  and  also  the  records 
of  the  recognizance  and  judgment,  were  again  produced. 

Manselj  contra,  applied  to  the  Court  that  the  order 

of  Taunton  J.  might  be  rescinded,  and  the  defendants 

have  judgment.     The  amendment  ought  not  to  have 

been  allowed.     The  bail  are  entided  to  benefit  by  the 

error  in  the  proceeding  against  them,  and  should  be  at 

liberty  to  render  their  principal,  Stevenson  v.  Grant  (a). 

If  not,  the  defendants  should  at  least  be  at  liberty  to 

plead  de  novo.     ZP^^^  J*  This  is  a  technical  objection, 

and  since  the  decision  referred  to,  tlie  Court  have  often 

held  it  to  be  discretionary  in  them  to  allow  an  amend- 

m^t.     The  present  case  is  a  favourable  one  for  grant^ 

ing  such  permission,  since  the  difficulty  arises  under  a 

new  act  of  parliament.     The  defendants  are  now  praying 

judgment.     What  are  the  objections  to  the  record  as 

amended?]     The  declaration  should  have  stated   the 

spedal  circumstances,  to  shew  that  the  judgment  was 

conformable  to  1  IV.  4.  c.  7.  5. 2.     The  certificate  for 

immediate  execution  should  have  been  stated. 

LrmjSDAi-E  J.  That  is  not  necessary.  It  is  the 
aothority  to  the  officer  for  entering  up  judment,  but  it 
need  not  be  set  out  in  declaring. 

(a)  2  New  Rep,  105. 

F  3  Parkr 


TO  CASES  IN  TRINITY  TERM 

18SS.  Parke  J.     It  is  quite  clear,  on  referring  to  sects.  2. 
and  3.  of  the  statute,  that  no  such  statement  is  necessary. 

Emglkhia&t  .  /•         •    J 

aeaintt  Before  this  act  passed,  the  allegation  of  a  judgment 
signed  out  of  term  would  have  been  erroneous  on  the 
face  of  it ;  but  now  the  Court  will  take  notice  that  a 
judgment  may  be  signed  in  vacation  under  the  statute. 


Patteson  J.  It  is  enough  to  set  out  the  judgment 
as  it  is. 

LiTTLEDALE  J.  On  referring  to  the  record,  it  appears 
that  the  postea  is  of  the  15th  oi  Aprils  and  the  return  of 
the  distringas  juratores  is  of  that  day;  whereas  the 
judgment  is  signed  on  the  15th  of  March.  The  postea 
ought  to  be  so  framed,  that  the  judgment  should  be 
warranted  by  the  finding  of  a  jury.  At  present  it  is 
not  so. 

The  Courts  upon  this  objection,  gave  Thesiger  leave 
to  amend  the  postea  on  payment  of  costs:  and  they 
also  gave  leave  to  the  defendants  to  plead  de  novo. 

Rule  accordingly  (a). 

(a)  The  postea  was  ameodedy  amd  the  defendants  hariog  pleaded  serenl 

matters  without  leave  of  the  Court,  the  plaintiffs  signed  judgment.     The 

amended  postea,  after  stating  the  renire,  vicecomes  non  mlsit  brere,  &g. 

in  the  usual  way,  went  on  as  follows :  — "  Afterwards  the  process  thereof 

is  continued  between  the  parties  aforesaid,  of  the  plea  aforesaid,  bj  the 

jury  being  respited  between  them  before  our  lord  the  King  at  Weitmmsterp 

until   Monday  the  15th  day   of  April  next  coming,  unless  the    Right 

Honourable  Sir  Thomas  Denmatit  Knight,  his  Majesty's  Chief  Justice 

assigned  to  hold  pleas  in  the  Court  of  our  said  lord  the  King,  before  the 

King  himself,  shall  first  come  on  Friday  the  1st  day  of  February  next 

coming,  at  Westminster  Hall,  in  the  county  of  Middlesex,  according  tor 

the  form  of  the  statute  in  such  case,  &c.  for  default  of  the  jurors,  beeauscr 

none  of  them  did  appear.     At  which  last-mentioned  day,  and  before  the 

said  15th  day  of  April,  to  wit,  on  the  said  1st  day  of  February,  in  the 

third  yeafi  &c*>  at  the  day  and  place  last  aforesaid,  comes  the  Honourable 

Sir 
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Sir  Mn  Pattaon,  KDight,  one  of  the  justices  of  our  said  lord  the  King,  1 833. 

uBigned  to  hold  pleas  in  the  said  Court  of  our  said  lord  the  King,  before  ___ 

the  King  himselfy  in  the  absence  of  and  in  the  place  and  stead  of  the     Ekqlxiirart 
said  Sir  Thomas  Dennum,  Knight,  the  Chief  Justice  aforesaid ;  and  at  against 

tbessme  last  mentioned  day  and  place,  before  the  said  Sir  John  PaUeson,  £yak- 

Knight,  the  said  Justice,   Thomas  Denmon^  Esquire,  being  associated 
BOto  the  said  Justice,  according  to  the  form  of  the  statute  in  such  case 
made  and  prorided,  come  as  well  the  above  named  plaintilT  N.  B.E.,m 
ibe  above  named  defendant  K,  D.,  by  their  respective  attorneys  also  above 
mentioned,  and  the  jurors  of  the  jury,  whereof  mention  is  above  made,  being 
also  fxyme,  who  to  speak  the  truth  of  the  matters  aforesaid  being 
tried,  and  sworn,  as  to  the  6rst  issue  within  joined  between  the  parties 
jfiiresud  say  '*  (Verdict  for  the  plaintiff  on  both  issues.  Damages  22/.  7  s,  lOd. 
sod  40s.  costs.)     *'  And  thereupon  the  said  Sir  John  Patteson,  Knight,  the 
Judge  before  whom  in  the  absence  of  and  in  the  place  and  stead  of  the 
nid  Sir  Tkonuts  Denmant  Knight,  the  said  Chief  Justice,  the  said  issues 
were  tried  in  form  aforesaid,  and  before  the  end  of  the  sittings  of  Nisi 
Pritts  at  which  the  said  cause  was  tried,  to  wit,  on  the  5th  day  of  JV- 
brmary,  in  the  year  of  our  Lord  1853,  at  Wiestminster  aforesaid,  certified 
imder  his  hand,  upon  the  back  of.  the  record  of  and  in  the  said  action, 
sceofding  to  the  form  of  the  statute  in  such  case,  &c.  that  he  was  of 
optnion  that  execution    ought  to  issue  on  Tuesday  the  5th  day  of  March 
then  next,  for  the  sum  found  by  the  said  verdict ;  and»  thereupon,  after- 
vink  and  after  the  granting  the  said  certificate,  to  wit,  on  the  1 5th  day  of 
UerAf  in  the  third  year  of  the  reign  of  our  said  lord  the  King,  before  our 
krd  the  King  at  Wesimmster,  comes  the  said  N>  B,  E.  the  plaintiff  by 
tui  attorney  aforesaid,  and  prays  judgment :  and  that  the  damages,  costs, 
ssd  charges  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  and  also 
ktt  costs  and  cbsurges  by  him  about  his  suit  in  this  behalf  expended  of 
iocRase,  may  be  adjudged  to  him,  &c.     Therefore  it  is  considered  by  the 
Cbartof  our  said  lord  the  King,  before  the  King  himself,  according  to 
thi  form  of  the  statute  in  such  case  made  and  provided,  that  the  said 
.V.  B,  E,,  the  plaintiff,  do  recover  against  the  said  N.  2>.,  the  defendant, 
damages,"  &c. 
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18S3. 


Mowiay,  Coombs   and   Anothei%   Assignees  of  Samuel 

Coombs,  a  Bankrupt,  against  Beaumont. 

A  steam  engine  ^FROVER  for   steam-engines,   other  engines,  trams, 

•*   ^  V  s   erected  for  tlie       ^- 

""l^^  purpose  of  tram  waggons,  carts,  waggons,  weighing-machines, 

^*lUei^^U)be  &c.     Plea,  not  guilty.     At  the  trial  before  Gumey  B., 

h^^'o/luch  *t  ^^^  Monmouth   Summer  assizes  1832,  the  following 

colliery  during  appeared   to   be  the  facts   of  the   case:  —  The  bank- 

his  term,  but  to      *^ 

be  held  OS  the     ^upf     q^    the    31  St    of   Mutj    1825,    became    tenant 

property  of  the         *^  .  . 

landlord,  sub-     under  a   lease   granted   to   him    and   his   partners   by 

jcct  to  such 

use,  will  not      Philip  Jones  of  a   farm   called  Gelly  Deg  Farmy  and 

pass  to  the  as-  .  i        .         mi  •  i 

signeesofthe  coaL  mmes  under  it.  Ihere  was  a  proviso  that  an 
ba"  kruptcy,  for  inventory  and  valuation  should  be  made  of  the  work- 
wilhinthed*™*  nien's  tools,  moveable  engines,  and  machines,  and  all 
scriptionof  ^j^^  timber  and  other  materials,  being  the  property  of 
chattels'*  in       p^  JoneSj  then  being  in  and  upon  the  collieries;  that  the 

6  G»  4.  c*  16> 

;.  72.,  nor  had    lessees  should  have  the  full  use  and  enjoyment  of  all 

the  bankrupt 

the  actual  or       and  singular  the  snid  stock  and  moveable  engines  and 

ship.  materials  during  the  continuance  of  the  demise;    and 

/^[l^e.  /*i.P.    that,  at  the  expiration  or  sooner  determination  of  the 

term,  the  said  stock,  workmen's  tools,  and  moveable 
engines  and  materials,  together  with  all  improvements, 
additions,  and  reparations  which  should  be  made  of, 
in,  or  to  the  same  by  the  lessees,  their  executors, 
administrators,  or  assigns,  at  any  time  during  the  said 
term,  should  be  delivered  up  to  P.  Jones^  his  executors, 
administrators,  or  assigns,  for  his  and  their  own  use 
and  benefit.  Proviso  for  re-entry,  if  the  rent  should  be 
in  arrear  thirty  days,  or  in  case  the  lessees  should  be- 
come bankrupt  or  insolvent,  or  any  judgment  should  be 

entered 
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entered  up  and  execution  issue  thereon  against  them.        iSSS. 
PkHip  Jimes  afterwards  died,  and  his  interest  vested  in        — — 

Coombs 

Mrs.  Idaiy  Jones*  _  agahut 

It  being  deemed  advantageous  for  the  lessees  to  ob- 
tain a  lease  of  the  coal  under  an  adjoining  estate  called 
the  Bryfij  the  property  of  one  John  Jonesy  a  verbal  agree- 
ment was  entered  into  for  a  lease  of  that  coal,  under 
which  agreement  the  lessees  were  permitted  to  take 
possession ;  and  it  was  provided  by  the  agreement,  that 
any  erections  or  machinery  to  be  put  up  by  them  should 
belong  to  the  landlord  at  the  end  or  determination  of 
the  term,  and  that  in  all  respects  the  lease  should  con- 
form to  that  previously  granted.     It  was  also  provided 
that  Mr.  Jones  should   contribute  to  the  erection   of 
the  engine  and  the  sinking  of  a  new  pit.     On  the  7th 
o(  jtugusi  1829,  a  memorandum  of  agreement  was  exe- 
cuted by  the  lessees  and  the  defendant  as  the  agent  of 
John  Jonesj  whereby  it  was  agreed  that  the  steam-engine, 
machinery,  pumps,  pipes,  castings,  chains,  tram  plates, 
and  other  materials  in  and  about  the  pits  the  lessees 
were  then  sinking  upon  part  of  the  Great  Penllwyn  Farm^ 
near  the  Bryn^  and  all  additions  which  should  be  there- 
after made  to  the  same  were  then,  and  should  at  all 
future  times,  be  held  as  the  property  of  John  Jones,  sub- 
ject to  the  use  of  them,  on  the  part  of  the  lessees,  for 
raising  coal  from  the  said  part  of  Penlltxyn  Famij  upon 
all  the  terms,  conditions,  and  covenants  contained  in  the 
lease  of  Gelfy  deg  CoUienfj  which  they  (the  lessees)  held 
onder  his  mother  Mrs.  Mary  Jones.     All  the  lessees 
except  CoombSj  having  failed,  the  work  was  carried  on 
by  bim  alone :  be  committed  an  act  of  bankruptcy  on 
the  7th  ot  February  1831,  and   a   commission   issued 
igaiost  him.     The  defendant  was  the  agent  both  of  John 

Jones 
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183S.        Jones  and  Mrs.  Mary  Jonesy  and  had  taken  possession 
— — ^        of  the  stock,  machinery,  &c.  on  their  behalf.     It  wag 

Cooms 

agamai  proved  to  be  a  well  known  usage  to  let  old  coal  mines 
ready  furnished,  but  yirgin  collieries  always  without 
furniture. 

It  was  contended  for  the  plaintiffs,  that  they  were 
entided  to  recover  the  value  of  the  whole  stock,  as 
having  been  in  the  reputed  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy.  On  the 
other  hand,  it  was  argued  for  the  defendant,  that 
the  Bryn  Colliery  and  the  Gelly  deg  Colliery  were 
one,  and  that  the  case  fell  within  Storer  v.  Hunter  [a). 
The  learned  Judge  told  the  jury  that  the  usage  proved 
of  demising  machinery  with  old  collieries,  the  landlord 
retaining  the  right  to  it  on  the  determination  of  the 
tenant's  lease,  rebutted  the  presumption  of  reputed 
ownership  which  would  otherwise  arise  from  the  te- 
nant's possession  of  the  articles  and  machinery  at  the 
Gelly  deg  CMicry ;  but  this  usage  did  not  apply  to 
the  Bryn  Colliery y  which  was  only  opened  in  1828 
and  therefore  as  to  the  machinery  and  other  articles 
there^  at  the  time  of  Coombis  bankruptcy,  there  was 
nothing  to  rebut  the  presumption  of  reputed  owners 
ship  arising  from  the  possession  by  the  bankrupt ;  and 
the  jury  found  first,  that  at  the  time  of  the  bankruptcy, 
the  bankrupt  was  the  reputed  owner  of  the  machinery 
bought,  and  brought  to  the  Bryn^  including  the  steam- 
engine  ;  secondly,  that  he  was  not  the  reputed  owner  of 
what  was  brought  from  the  Gelly  deg  to  the  Byyn^  nor 
of  what  remained  at  the  GeUy  deg,  A  verdict  was  then 
entered  for  the  plaintiff,  the  amount  to  be  fixed  by  an 

{a)  ZB.^C.  368. 

arbitrator, 
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•rbitntor,  but  the  learned  Judge  reserved  leave  to  the        1838. 
defendant  to  move  to  reduce  the  verdict  by  the  amount        Z 

"^  COOMM 

of  the  value  of  the  steam-engine.  ^  agamu 

A  rule  nisi  was  obtained  in  last  Michaelmas  term  for 
entering  a  nonsuit,  on  the  ground  that  all  the  machinery 
at  the  Bryn  bdcmged  to  the  landlord;  or  to  reduce 
the  damages  by  the  amount  of  the  value  of  the  steam* 


Bkauxoxtw 


The  SoUcUoT'General  and  Matde  now  shewed  cause. 
The  learned  Judge  was  clearly  right  as  to  the  move- 
•bles.  (To  this  the  Court  ass^ited.)  Then,  as  to  the 
iteam-engine^  that  would  pass  to  the  assignees  as  part 
of  the  property  of  the  bankrupt,  because  it  was  a  fixture 
put  up  finr  trading  or  manufacturing  purposes,  and  re- 
movable  by  the  tenant  at  the  end  of  his  term,  Jjcemton 
V,  IjEtwUm  (a).  At  all  events  it  was  a  toiant's  fixture, 
and  then  itvrms  in  the  order  and  disposition  of  the  bank* 
rapt  within  6  6. 4.  a  16.  &  72*  In  Ex  parte  Austin  {b) 
Sir  George  Base  said,  that  where  fixtures  are  capable  of 
xemofal  by  an  outgoing  tenant,  without  injury  to  the 
fiMbold,  they  are  in  the  order  and  dbposition  of  such 
tenant  within  the  bankrupt  law. 

Ijudlam  Serjt.,  Bichards^  and  Whately  in  support  of 
the  rule.  According  to  Horn  v.  Baker  {c\  (recognised 
and  acted  on  in  the  late  case  of  Clark  v.  Cnmnshaw  {d),) 
the  steam-engine  at  the  Bryn  did  not  pass  to  the  as- 
sgnceSi  There  it  was  held  that  certain  stills  fixed  to 
the  fieebold,  which  had  been  leased,  together  with  a 

W  SJtJt.  15.  W  1  JDeaam  i  ChUty*t  JRep»  207. 

W  9Easi,  215.  W  3  -»•  *  ^d.  884. 

distUl 
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distill  bouse,  to  the  bankrupt,  did  not  pass  to  bis 
assignees  under  the  description  of  goods  and  chattels 
witbin  tbe  21  Jac.  1.  c.  19.  s.  \  1.  In  tbat  case  tbe  Court 
took  a  distinction  between  those  articles  and  certain 
other  utensils  which  were  not  fixed,  but  merely  stood 
upon  frames  or  horses,  which  they  held  would  pass  to 
the  assignees  under  the  words  of  tbe  statute.  In  Storer 
V.  Hunter  {a)  it  was  held  that  the  possession  by  a  tenant 
of  certain  fixed  machinery,  which  he  bad  taken  on  lease 
together  with  some  collieries,  and  of  new  machinery 
which  he  bad  erected  to  replace  some  of  tbe  old,  was 
-not  to  be  considered  a  reputed  ownership  witbin  tbe 
meaning  of  the  statutes  of  bankruptcy  either  during  the 
term,  or,  after  he  had  forfeited  it,  between  a  judgment 
in  ejectment  by  his  landlord  and  the  execution  of  the 
writ  of  habere  facias  possessionem.  [Parke  J.  The 
Court  there  relied  on  a  usage  which  was  proved  of 
demising  tlie  machinery  with  the  collieries,  the  land- 
lord retaining  a  right  to  it  on  tbe  determination  of  tbe 
tenant's  lease,  for  that  usage  rebutted  the  presumption 
of  a  reputed  ownership  arising  from  the  possession  of 
tbe  articles.  In  this  case  the  evidence  is,  that  there  is 
no  such  usage  as  to  a  virgin  colliery  like  the  Bryn.1 


Denman  C.  J.  As  to  the  steam-engine,  I  think  this 
case  must  be  governed  by  Horn  v.  Baker  {b)^  and  tbat 
the  engine  does  not  pass  to  the  assignees. 

.  LiTTLEDALE  J.  I  See  uo  reason  to  deviate  from  the 
rule  laid  down  in  Horn  v.  Baker.  Tbe  steam-engine  is 
part  of  the  freehold,  and  does  not  come  under  tbe  do* 


(a)  3  ^.  j-  C.  368. 


(6)  9£ai/,Si5. 


scription 
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scription  of  goods  and  chattels.  Independently  of  that, 
property  affixed  to  the  freehold  is  not  within  the  intent 
of  the  statute,  because  the  possession  of  such  property 
does  not  create  a  visible  ownership  in  the  bankrupt,  so 
as  to  procure  him  credit. 


1838. 


Coombs 

againA 
Beaumont. 


Parke  J.  The  steam-engine  if  affixed  to  the  free- 
hold clearly  does  not  pass  to  the  assignees,  because  it 
does  not  come  within  the  description  of  goods  and 
chattels  in  the  6  G.  4.  c.  16.  s.  72.  This  was  determined 
in  the  case  of  Horn  v.  Baker  (a),  and  since  that  case,  as 
&r  as  my  experience  goes,  I  never  knew  that  any  dis- 
tinction was  made  between  such  fixtures  as  would  be 
removeable  between  landlord  and  tenant,  and  such  as 
would  not.  But  then  it  is  said,  that  this  steam-engine 
vested  in  the  assignees  as  part  of  the  property  of  the  i 
bankrupt  I  think  it  was  not  his  property ;  for  it  was 
agreed  on  the  7th  of  August  1829,  between  the  lessor 
and  lessee,  that  the  steam-engine,  machinery,  &c.  then 
were,  and  should  at  all  future  times  be  held  as  the  pro- 
perty of  the  lessor,  subject  to  the  lessee's  right  to  use 
tbem.  The  steam-engine,  therefore,  was  the  absolute 
property  of  Jones  the  landlord,  and  the  bankrupt  had 
the  mere  right  to  use  it  during  the  term. 


Patteson  J.  concurred. 
Rule  discharged  as  to  entering  a  nonsuit;  absolute 
for  reducing  the  damages. 


{a)  9  Masi,  SI 5.     See  Trappes  t.  Hatter ,  5  Tifrrhiii,  605. 


78  CASES  IN  TRINITY  TERM 

18SS. 


wednemiay,  Carr,  Administratrix  of  Joseph  Walker, 

asainst  Robert  Roberts. 


"ID 


Dedarmtion        /^  OVEN  ANT.     The  declaration  stated,  that  Joseph 

stated,  that  bj      V^' 

indenture  Walker  the  intestate,  in  his  lifetime,  in  consideration 

fendant  and  J.  of  600/.,  became  bound  to  one  Anne  Smith  in  the  penalty 

that  defendant  ®^  1200/.  for  the  payment  by  him  the  said  J.  fT.,  his 

^enMdons  had  ^^^^  executors,  and  administrators,  of  an  annuity  of 

•geed  to  pay  iqqi  ^q  ^jj^  g^y  ^^;j^  fo^  ^^  ^^^^  ^f  ^gr  natural  life. 

off  certain 

mortgages  and    That  afterwards,  by  indenture  of  bargain  and  sale,  made 

debts  of  X  W»  f 

defendant  co-     between  the  intestate  of  the  first  part,  the  defendant  of 

Tenanted  to 

and  with  J,  w.  the  second  part,  and  William  Bjoberts  and  John  Roberts 

dtftndi  keep    *  o{  the  third  part,  reciting  that  the  said  Joseph  Walker  was 

mdenu^y  J.  seised  of,  and  entitled  to,  certain  freehold  and  other  pre- 

^wutora^ad-  ^^^^9  described  in  a  schedule  to  that  indenture,  but  that 

ministrators^  ^jjg  same  were  subject  to  divers  mortgages,  incumbrances, 

&C.9  from  the  o  o 

payment  of  the    and  payments;  and  that  the  said  J.  W.  was  indebted  to 

said  debts,  and 

from  all  actions,  divers  persons  in  certain  sums  in  another  schedule  also 

&C.  in  respect 

of  them.  enumerated;  and  that  J.  W.  had  proposed  to  convey 

5O01.  <^an  an-  the  said  premises  to  the  defendant,  and  that  he  should, 

mentof^hich  ^^  consideration  thereof,  pay  the  said  mortgages  and 

^und  him  If  *""^^  ^^  money,  and  also  an  annuity  of  200/.  to  J.  W. 

his  heirs,  ex-  gjj.  ^jg  lifg  ^hich  proposal  the  defendant  had  ainreed  to 

ecutorsy  and  '  l      r  "o 

administrators* 

became  in  arrear,  and  remained  so  after  J,  W.*%  death ;  and  that  defendant  did  not  pay  the  ■ 

same,  nor  protect  or  indemnify  J,  W*,  his  executors  and  administrators,  &c.  by  reason 

whereof  the  annuity  bond  became  forfeited,  and  the  grantee  recorered  against  the  plaintiff, 

administratrix  of/,  ir.,  and  had  judgment  for  20/.  the  amount  of  assets  admitted  to  be  in 

band,  and  for  the  residue,  judgment  of  assets  quando : 

Held,  that,  looking  to  the  whole  of  the  deed  declared  upon,  there  appeared  a  covenant  by 
the  defendant,  not  only  to  indemnify,  but  to  pay  the  debt. 

SenMe,  per  Parke  J.,  and  held  by  Patteson  J.,  that  if  the  express  covenant  to  protect 
and  indemnify  had  stood  alone,  a  suflBcient  breach  of  that  covenant  appeared.  {^Litile^ 
dale  J.  dubitante.) 

Held,  that  the  plaintiff  might  recover  the  whole  arrears,  for  which  she  was  liable,  as  ad« 
ministratrix,  to  the  grantee  of  the  annuity,  though  she  had  only  paid  a  part* 

Xl^MC.Jj^,  comply 
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comply  with :  —  It  was  witnessed,  that,  in  pursuance  of 
the  agreement,  &c^  J.  W.  granted,  bargained,  sold,  and 
confirmed  to  the  defendant  the  said  freehold  premises 
(subject  to  the  said  incumbrances  as  far  as  they  were 
a&cted  by  them),   to  the  defendant  in  fee;  and  also 
bargained,  sold,  assigned,  transferred,  and  set  over  the 
leasehold  premises  to  him,  his  executors,  &c.,  for  all  the 
terms  and  interests  which  J.  W.  had  therein,  subject  as 
before.     And  the  defendant  covenanted  '^  that  he  the 
said  defendant,  his  heirs,  executors,  or  administrators, 
should  and  would  from  time  to  time,  and  at  all  times 
thereafter,  KoeU  and  sufficiently  save^  protect^  defend^  keep 
hamdess  and  indemnified  the   said  Joseph  Walkery   his 
heirs,  executors,  administrators,  and  assigns,  and  his 
and  their  goods    and    chattels,    estates,    and    effects 
whatsoever  and   wheresoever,    from  and  against    the 
payment  of  the  same  several  sums  of  money  mentioned 
in  the  schedule  to  th^  said  indenture,  or  any  of  them, 
and  firom   and  against   all   actions,   suits,   claims,   or 
demands,  for  or  upon  account  of  the  same  or  any  of 
them*''     The  declaration  then  averred,  that  the  annuity 
of  100/.  to  Anne  Smith  was  mentioned  in  the  second 
schedule  to  the  indenture,  and  was,  and  from  thenceforth 
continued  to  be,  a  sum  of  money,  against  which  the 
defendant  by  the  said  indenture  so  covenanted  to  sav^ 
protect,  defend,  keep  harmless,  and  indemnify  the  said 
J.  W^  his  executors,  &c. :  that  the  defendant  by  virtue 
of  the  said  bargain  and  sale,  and  of  the  statute  for  trans- 
ferring uses  into  possession,  became  seised  and  pos- 
sessed of  the  above-mentioned  premises  respectively: 
that  afierwards,  to  wit,  in  December  1829,  in  the  life- 
time of  Anne^   500/.  of  the  annuity  became,  and  was, 
«nd  still  is,  in  arrear :  that,  in  Noroember  1 829,  the  in- 
testate 


1835. 


Carr 

agtdnU 
RoBBmn. 
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\MS.       teatau  died,  and  the  plaintiff  took  out  wAmmtradaa,  of 
■  all  which  premises  the  drfrndant  had  notice:  yet  die 

defendant  did  not*  nor  woold  par,  or  caose  to  be  paid, 
the  said  arrears  of  the  said  annoin-,  to  wit,  die  snm  of 
500/^  or  any  part  thereof^  to  the  said  Jmrne,  or  well  and 
sofficicndj  saTc^  protect,  d^end,  keq>  harmlesBr  and  in- 
demnified the  said  Joseph  Walker,  his  execnton  or  ad- 
ministrators, and  his  and  their  goods,  estates,  and  effects 
from  and  against  the  payment  of  the  said  som  of  moner 
so  mentioned  in  the  said  schedole,  and  cK,  from,  and 
against  all  actions,  soits,  claims,  and  demands  for  or 
npon  account  of  the  same,  bat  wholly  neglected  and  re* 
fosed  so  to  do,  and  by  reason  and  on  acooont  thereof 
the  said  bond  became  forfeited,  and  an  action  accrued 
thereon  to  the  said  Anne  against  the  plaintiff  as  admini- 
stratrix :  that  the  said  Anne  thereopon  sued  the  present 
plaintiff  as  such  administratrix,  and  obtained  judgment 
ibr  1200/.,  and  7/.  damages;  the  sum  of  2tf^  part  thereof 
to  be  levied  of  the  goods  acknowledged  by  the  present 
plaintiff  to  be  then  in  her  hands  to  be  administered,  and 
the  rest  of  assets  quandoacciderint:  and  that  the  present 
plaintiff^  as  administratrix,  was  obliged  to  pay  the  said 
20/.,  and  incurred  costs  to  the  amount  of  50/.  in  defend- 
ing  the  action.  The  defendant  pleaded,  1st,  That  he  did 
pay  the  arrears,  and  did  indemnify,  &c.  2dly,  That  if  the 
plaintiff  was  damnified,  it  was  of  her  own  wrong.  Sdly, 
Ne  uncques  administratrix.  The  plaintiff  on  a  former 
trial  obtained  a  yerdict  for  34/.,  but  on  motion  for  an 
increase  of  damages,  or  for  a  new  trial,  tlie  latter  was 
granted  (a).  At  the  second  trial  before  Denman  C  J«, 
at  the  Middlesex  [sittings  after  Michaelmas  term  1832, 

(a)  2  B*  j[  ji(L  905. 

the 
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tbe  plaintiff  bad  a  verdict  for  534/. ;  but  CoUman^  for        1888. 
the  defendant,  obtained  leave  to  move  that  this  verdict       

Carr 

might  be  reduced  to  34/.,  on  the  ground  that  the  cove-        agamtt 
nant  declared  upon  was  only  to  indemnify^  and  it  did 
not  appear  that  the  plaintiff  had  been  actually  damnified 
to  a  greater  amount  than  34/.     A  rule  nisi  having  been 
granted. 

The  SoUdtor^General  and  ffTiite  now  shewed  cause. 
The  pliuntiff  is  entitled  to  recover  the  whole  arrears  of 
the  annuity.  It  is  contended  on  the  other  side,  that 
the  intestate's  estate  being  insolvent  (which  is  as- 
sumed as  the  consequence  of  the  assignment  made  by 
him),  the  administratrix  cannot  be  compelled  to  pay 
those  arrears,  and,  consequently,  has  no  interest  upon 
which  the  present  action  can  be  grounded,  except  as  to 
the  sam  of  84/.  That  is  assuming  that  her  only 
daim  is  to  indemnity  for  loss  actually  sustained.  But 
the  defendant's  covenant  was,  in  effect,  to  pay,  as  well 
as  to  indemnify.  The  Court  will  collect  this  from  the 
whole  of  the  contract  between  the  parties,  as  set  out 
in  the  instrument  declared  upon.  So  in  Sampson  v. 
Ettsterby  {a\  an  indenture  of  demise  recited  that  the 
lessee  had  entered  by  virtue  of  a  former  agreement,  had 
palled  down  a  smelting-mill  on  the  premises,  and  had 
engaged  to  build  a  new  one ;  and  in  a  subsequent  part 
of  the  deed,  the  lessee  covenanted  to  keep  in  repair 
the  said  mill  engaged  t6  be  erected  by  the  defendant ; 
hot  there  was  no  direct  covenant  to  build  the  mill. 
Tbe  Court,  however,  held,  that  the  recital  of  an  agree- 
ineot  to  build)   followed  by  the   express  covenant   to 

(a)  9i7.f  C.505. 

Yoi^  V.  Gr  maintain 
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J  8  38.  maintain  the  mill  to  be  erected,  made  a  sufficient  cove* 
nant  in  law  to  erect  the  building ;  and  they  relied  up<»i 

again*i  Solloun  V.  HoustouTi  (a\  where  the  same  mode  of  con- 
struction  was  adopted.  [Parke  J.  Any  words  of  the 
deed  by  which  you  can  establish  an  agreement  and  con- 
nect it  with  the  parties,  will  make  a  covenant.]  Besides, 
the  administratrix  is  damnified,  within  the  meaning  of 
the  covenant  to  indemnify  by  the  judgment  of  assets 
quando  {b). 

Coltman  contr^  It  cannot  be  collected  here  that  any 
thing  more  was  intended  between  the  parties  than  an 
indemnity  to  the  testator  against  any  mischief  that 
ihight  happen  to  him  in  respect  of  the  annuity  and 
other  debts.  The  plaintiff  herself  has  so  treated  it;  for 
the  declaration,  after  setting  out  the  prior  parts  of  the 
deed,  states  that  the  defendant  did  thereby  covenant  '*  to 
indemniiy;"  not  to  pay  the  debts.  In  Saltoitn  v.  Hous* 
toun  {a)  the  declaration  stated  the  defendants'  covenant 
according  to  the  effect  which  the  plaintiflfs  contended  it 
ought  to  have ;  and  the  deed,  when  set  out  on  oyer,  was 
held  to  bear  out  that  statement.  Here,  if  the  deed  had 
been  set  out  in  its  own  words,  it  might  have  been  con- 
tended that  the  effect  was  that  which  the  plaintiff  now 
seeks  to  give  it ;  but  she  has  not  done  so,  and  has  stated 
the  effect  differently  in  her  pleading.  Could  it  be  con- 
tended that  this  action  would  have  been  maintainable 
before  the  plaintiff  was  sued  ?  [Parke  J.  It  might  have 
been  so  contended,  if  the  time  for  payment  of  the  an- 
nuity had  expired  and  the  defendant  had  not  paid  it. 

(a)  IDingtuAZS. 

\b)  LiuUdale  J.  obserTcd,  that  the  judgment  as  stated  in  the  declaration 
appeared  imperfect,  as  there  ought  to  ha?e  been  an  assessment  of  damagct 
under  the  statute. 

Tb« 
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The  covenant  is  not  to  indemnify  merely,  but  to  **  save,        18SS. 
protect,  defend,  and  keep  harmless."]     It  is  not  every        "T 

v/A  Kit 

covenant  to  a  testator  or  intestate,  not  even  every  per-  againa 
umal  covenant,  that  can  be  sued  upon  by  an  executor 
or  administrator.  There  must  be  a  damage  to  the  per- 
sonal estate.  Non  constat  here  that  the  personal  estate 
would  be  charged.  In  the  deed  granting  this  annuity, 
the  intestate  charges  not  only  his  adminbtrators  but  his 
heirs ;  and  the  defendant's  covenant  is  to  indemnify  the 
heirs  as  well  as  the  administrators.  It  would  be  hard, 
therefore^  if  the  defendant  were  liable  to  the  adminis- 
tratrix before  she  had  actualfy  paid  the  arrears;  for  if 
she  recovers  from  him,  she  may  keep  the  money,  or 
apply  it  to  other  purposes,  and  in  the  meantime  the 
annuitant  may  have  recovered  from  the  heir,  who  may 
then  likewise  proceed  against  the  defendant  for  an 
indemnity. 

LiTTLEDALE  J.  {a)  1  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover  the  whole  sum  claimed.  (His 
Lordship  then  read  the  parts  of  the  declaration  setting 
out  the  annuity  deed,  and  the  recital  in  the  indenture 
between  the  plaintiff  and  defendant,  of  an  agreement  by 
the  latter  to  pay  the  mortgages  and  sums  scheduled.) 
So  fiir  it  appears  that  the  defendant  had  agreed  to  pay 
the  debts  mentioned  in  the  schedule,  of  which  that  in 
question  is  one.  He  then  goes  on  to  covenant,  that  he 
will  at  all  times  **  well  and  sufficiently  save,  protect, 
defend,  keep  harmless,  and  indemnify,"  Joseph  Walker^ 
his  heirs,  executors,  and  administrators,  against  the 
payment  of   the    sums  of   money  mentioned   in   the 

(a)  JknmaM  C  J«  had  gone  to  attend  the  Pri?y  Council. 

G  2  schedule^ 
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188S.  schedule^  and  all  actions,  suits,  claims,  or  demands  on 
""""^  account  of  them.  As  fcr  as  the  words  of  this  clause 
against  go,  if  there  were  nothing  more,  it  might  be  a  doubt 
whether  the  plaintiff  was  entitled  to  recover  more  than 
the  20/.  and  the  costs  incurred  by  the  plaintiff;  but  the 
former  part  of  the  instrument  clearly  shews  that  there  is 
an  agreement,  in  effect,  that  the  defendant  shall  take 
tliis  debt,  among  others,  upon  himself.  That  is,  there- 
fore, the  defendant's  covenant.  Then  an  action  is 
brought  against  the  plaintiff  for  arrears  of  the  annuiQr 
to  the  amount  of  500/.,  and  judgment  is  giyen  against 
her.  That  arises  from  the  defendant  not  discharging 
the  arrears,  as  it  was  his  duty  to  do;  and  he  is  bound 
to  put  her  in  a  situation  to  pay  that  which,  by  his 
default,  she  has  become  liable  to  pay.  To  a  certain 
extent,  namely,  20/.  and  her  costs,  she  has  been  actually 
damnified.  The  defendant  suffers  no  prejudice  in  being 
called  upon  to  pay  the  whole  amount:  it  is  his  duty  to 
pay  it ;  and  it  makes  no  difference  as  to  that,  whether 
she  applies  it  in  discharge  of  the  debt  or  not. 

Parke  J.  The  Court,  in  effect,  decided  this  point 
when  they  ordered  a  new  trial  on  payment  of  costs; 
it  would  else  have  been  nugatory  to  grant  such  a  rule. 
There  are,  in  fact,  two  covenants  in  this  deed; — to 
pay  the  debts,  and  to  indemnify  the  testator  and  his 
representatives.  I  doubt  if,  upon  the  second  alone, 
this  action  was  not  maintainable,  for  by  that  the  de* 
fendant  was  bound  to  protect  and  save  harmless  the 
covenantees.  But,  at  all  events,  there  is  a  breach  of 
the  first  covenant,  and  it  is  well  assigned ;  and  as  co- 
venants which  relate  to  the  personal  estate  go  (with 
some  few  exceptions)  to  the  personal  representatives, 

it 
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it  is  clear   that   the  administratrix   in   this   case   was        1838. 
entitled  to  sue  for,  and  recover,  the  whole  sum  de-        - 

Carr 

manded.     The  intestate  might,  if  a  judgment  for  the       jigamst 
arrears  had  been  recovered  against  him ;  so,  therefore, 
may  the  adminbtratrix.     This  case  is,  in  principle,  like 
Ldkbridge  v.  Myiton  (a). 

Patteson  J.  The  express  covenant  in  this  case  is 
Dot  only  to  indemnify,  but  to  protect ;  and  a  sufficient 
breach  of  that  engagement  is  alleged,  when  the  plaintiff 
states  that  the  defendant  did  not  protect  the  cove- 
nantees, and  by  reason  thereof  an  action  was  brought, 
and  judgment  recovered,  against  the  administratrix,  to 
the  extent  of  all  the  assets  she  had.  I  do  not  mean, 
however,  that  I  entertain  any  doubt  as  to  there  being 
also  a  breach  of  a  covenant  by  the  defendant  to  pay  the 
debt  As  to  the  amount  of  damages,  I  think  the 
plaintiff  is  entitled  to  the  whole  sum  claimed.  The 
argument  to  the  contrary  is  only  this,  that  if  she  re- 
covered it,  she  might  not  make  a  proper  use  of  it. 

Rule  discharged. 

(a)  a]B,  4:  Ad.  77S.     See  HmUley  r.  SanderiOH,  1  Cro.  i  AT.  467. 


G  s 


M  CASES  n  TRINITY  TERM 

18S5. 


Doe  dem.  Knight  against  Sefzas^  Bart. 

^      ^        m  ,  *  'J 


** 


A  pmea  who  I?  JECTMENT  for  copjfaold  premises.     At  the  triil 

'  kflg  aa*  been  -T^-^ 

^'    '^"^'^  bard  of  for  before    Taunton  J.,    at   the   DonetsUre   Sammer 

"  '   **"■  ""^"  auizesy  1832,  it  appeared  that  the  lessor  of  the  plaintiff 


!? 


r  •»  • 


/.'* 


fcl^£i**"  claimed  the  premises  by  tide  accruing  on  the  death  of 

■nspdoawto  Maithtx  Knight.     Matthes:  went  to  Jmtrica  in   1807, 

<Wih     The  and  was  nerer  heard  of  after  that  year.     The  lessor  of 

MCt  of  OH  DOT' 

ingbwoalffc  the   plaintiff  was   then   of  age.      The  ejectment   was 

Of  ilcad  8t  ooy 

pvucabrpe-  brought   in   1882,  and  the   qoestion  at  the  trial  was. 


•cvcnyem,  whether  or  not  this  action  was  barred  by  statnte  of 
hjt^TJmnT^  limitations,  21  Jac.l.  r.  16.  x.l.(fl)  It  was  admitted 
f^V^%  oo  it.    .  j|m^  Matthew  must  be  presumed  to  have  died,  more 

than  seven  years  having  elapsed  since  he  was  heard  of. 
If  that  presumption  were  considered  as  referable  to  the 
time  when  the  last  intelligence  was  received  of  him,  the 
ejectment  was  brought  too  late;  but  if  it  arose  only 
when  seven  years  had  elapsed  from  the  receipt  of  such 
intelligence,  the  action  was  in  time.  The  learned  Judge 
was  of  the  latter  opinion,  and  directed  a  verdict  for  the 
plaintiff,  giving  leave  to  move  to  enter  a  nonsuit  In 
Easter  term  last, 

Coleridge  Seijt  and  Erie  shewed  cause  {b).  It  is  ad- 
mitted  that  the  lessor  of  the  plaintiff  must  prove  his 
title  to  have  originated  within  twenty  years.     In  this 

(a)  Which 'enacts,  *'  that  no  penon  or  penons  shall  at  any  time  bere- 
aUcr  make  any  entry  into  any  lands,  &c.  but  within  twenty  years  next 
after  his  or  their  right  or  title  which  shall  h«eafter  first  descend  or  aocme 
to  the  same." 

(6)  Before  Denfnan  C.  J.,  LiuUdale  J.,  Parke  J. 
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case  the  party  on  whose  death  the  title  accrued,  was        1833. 
shewn  to  have  been  alive  in  1807,  and  must  therefore  ~ 

Doi  dem. 

be  presumed  to  have  lived  till  within  twenty  years  of       Kniomt 

the  bringing  of  this  ejectment;  that  is,  till  1814.     One       Nepiait.    . 

of  those  conclusions  which  the  law  invariably  draws  from 

cotain  premises,  and  which  are  called  legal  presump* 

ti<ms,  is  the  continuance  of  life  in  a  person  once  known 

to  be  living,  till  the  contrary  appear:  2  Stark,  on  Ev.  261., 

£ded.(a),  citing  Wilson  v.  Hodges  {b\  where  Lord  Ellen' 

borot^k  refers  to  Tfirogmorton  v.  Walton  {c)  for  the  same 

point.     The  presumption  as  to  this  fact  has  no  definite 

limit  except  that  which  has  been  laid  down  by  analogy 

to  the  express  provisions  of  certain  acts  of  parliament 

(namdy,  the  statute  against  bigamy,  1  Jac,  1.  r.  1 1 . 5. 2.  (//), 

and  the  statute  19  Car.  2.  c.  6.  {e\)  and  which  makes  the 

presumption  cease  after  seven  years.    But  for  the  analogy 


(a)  And  lee  p.  681.  DOte  n.  Ibid. 

{h)  S  .Eff«r,3l9.  (c)  S  RotL  Rtp.  461. 

{d)  Which  prorides,  Uiat  nothing  in  that  act  <<  shall  extend  to  any 
penoQ  or  penons  whose  husband  or  wife  shall  be  continually  remaining 
beyond  the  seas  by  the  space  of  seven  years  together,  or  whose  husband 
or  wife  shaU  absent  him  or  herself  the  one  from  the  other,  by  the  space 
of  seren  years  together,  in  any  parts  within  his  Majesty's  dominions, 
die  one  of  tbem  not  knowing  the  other  to  be  living  within  that  time.'* 

(e)  Entitled,  •*  An  Act  for  Redress  of  Inconveniencies  by  Want  of 
IVoof  of  the  Deceases  of  Persons  beyond  the  Seas  or  absenting  themselves, 
upon  whose  Lives  Estates  do  depend.**  Sec  .  2.  enacts,  <'  that  if  such 
persons  for  whose  lives  such  estates  have  been  or  shall  be  granted  as  (in 
die  preamble  is)  aforesaid,  shall  remain  beyond  the  seas,  or  elsewhere 
sbaent  themselves  in  this  realm,  by  the  space  of  seven  years  together,  and 
no  sufficient  and  evident  proof  be  made  of  the  lives  of  such  person  or 
penoitt  respectively,  in  any  action  commenced  for  recovery  of  such  tene- 
laents  by  the  lessors  or  reversioners ;  in  every  such  case  the  person  or 
penons  upon  whose  life  or  lives  such  estate  depended,  shall  be  accounted 
IS  naturally  dead  ;  and  in  every  action  brought  for  the  recovery  of  the 
Md  tenements  by  the  lessors  or  reversioners,  their  heirs  or  assigns,  the 
judges  before  whom  such  action  shall  be  brought,  shall  direct  the  jury 
U>  gifs  tlieir  verdict  as  if  the  person  so  remaining  beyond  ttie  seas,  or 
oibenrise  abaentiD^  bioiaelf,  were  dead." 

G  4  drawn 
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• 

1838.        drawn  from  these  acts  of  parliament,  the  present  eject- 
'—^        ment  could  not  be  supported  at  all ;  or  at  least  it  would 

Dot  dcm. 

Knioht  be  for  the  jury  to  say  whether  or  not  Matthew  Knighi 
HmwEAv.  was  dead.  Referring,  then,  to  these  statutes,  the  effeol 
of  the  rule  to  be  deduced  from  them  clearly  is,  that  the 
presumption  of  life  is  to  be  cut  down  to  seven  years^ 
but  continues  till  the  last  moment  of  that  period ;  and 
the  death  cannot  (in  default  of  evidence)  be  carried  back 
to  an  earlier  date.  Otherwise  it  must  be  contended  thai 
the  party  who  was  supposed  to  be  liying  at  every  point 
of  time  till  the  seven  years  were  complete,  must,  after 
that  period  elapsed,  be  presumed  to  have  been  dead 
ever  since  the  seven  years  commenced.  In  the  case  of 
bigamy,  indeed,  a  different  reckoning  prevails ;  for  if  the 
husband  or  wife  has  not  been  heard  of  for  seven  years, 
a  second  marriage  during  that  period  is  presumed  to 
have  taken  place  after  the  party's  death ;  but  that  is  a 
supposition  in  favour  of  innocence ;  to  conclude  other- 
wise would  be  presuming  a  crime,  which  the  law  will 
not  do  {a).  In  Doe  dem.  George  v.  Jesson  (&),  Lord 
Ellenborough  said  (speaking  of  a  party  who  had  gone 
abroad  and  never  since  been  heard  of) :  '*  As  to  the 
period  when  the  brother  might  be  supposed  to  have 
died,  according  to  the  statute"  (referring  to  19  Car.  2. 
c.  6.,  and  to  1  Jac.  1.  ^.11.)  ^^  the  presumption  of  the 
duration  of  life,  with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  the  expiration  of  seven 
years  from  the  time  when  Uiey  were  last  known  to  be 
living.  Therefore,  in  the  absence  of  all  other  evidence 
to  shew  that  he  was  living  at  a  later  period,  there  was 
fair  ground  for  the  jury  to  presume  that  he  was  dead  at 

(a)  See  Rex  ▼    Twilling,  2  B.  ^  A,  38(>.  (6)  6  Eattf  85. 

the 
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the  end  of  seven  years  firom  the  time  when  he  went  to        183S. 
set  on  his  second  voyage,  which  seems  to  be  the  last 


Doc  _ 

accoont  of  him."  There  the  time  of  the  death  was  left  Kutom 
to  the  jury  ;  but  no  objection  seems  to  have  been  taken  jSwnH. 
«n  that  account.  The  doctrine  of  Lord  EUenborough 
in  that  case  was  relied  upon  by  the  Court  in  Doe 
iewu  Uojfd  ▼•  Deakin  (a).  Where  that  learned  Judge 
says  that  the  presumption  of  life  *^  ends  at  the  expire 
adon  of  seven  years,"  he  must  be  taken  to  mean  that  « 
it  continues  till  then.  The  test  of  the  present  case  is, 
whether  an  ejectment  could  have  been  brought  on  the 
demise  of  the  lessor  of  the  plaintifi^  more  than  twen^ 
years  ago.  That  would  have  been  within  the  seven 
years:  the  plaintiff  therefore  would  have  been  non- 
suited. Can  it  then  be  said  that  this  action  is  barred 
by  the  statute,  as  being  brought  twenty  years  after  the 
tide  first  accrued  ?  Suppose  a  term  of  seven  years  had 
been  granted,  to  commence  on  the  death  of  Matthew 
Knight.  According  to  the  argument  that  must  be  used 
OQ  the  other  side,  the  term  would  commence  and  expire 
at  the  same  instanL 

FoUettf  contra.  It  is  not  to  be  presumed  that  the 
death  took  place  either  at  the  b^inning  or  the  end  of 
the  seven  years.  The  fallacy  on  the  other  side  lies  in 
confounding  presumption  of  the  fact  of  the  death  with 
presumption  as  to  the  time  of  the  death.  When  a 
party  has  not  been  heard  of  for  seven  years,  the  fact  to 
be  presumed  from  such  negative  proof  is,  that  he  is 
deads  hut  those  who  found  a  right  upon  his  having 
died  or  been  alive  at  a  particular  time  wj^in  tlie  seven 

(a)  4  £.  {•  ^.  455. 

J  eai  s, 
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1888.        yearS}   must  establish   that  affirmatively  by  evidence. 
"7"7"        Unless  Matthew  Knight  was  alive  within  twenty  years, 

DoK  dam* 

Knioht        the  lessor  of  the  plaintiff  had  no  right  to  demise.     Has 
Vwnkv.       he  then  proved  that  fact?     The  only  conclusion  that 
arises  from  the  evidence  is,  that  at  a  certain  period  in 
1814  Matthew  Knight  was  dead.     If  the  presumption  of 
law  were  always  that  the  party  lived  till  the  end  of  the 
seven  years,  it  would,  in  a  great  majority  of  cases,  be  con- 
trary to  the  fact.     Suppose  a  legacy  were  left  to  C.  if 
he  survived  £.,  and  B.  went  abroad,  and  was  not  heard 
of  for  seven  years:  must  it,  under  any  circumstances 
whatever,  be  presumed  that  C,  unless  he  lived  beyond 
the  seven  years,  did  not  survive  B.  ?  or  from  what 
time  will  the  legacy  be  considered  as  having  become 
due  to  C  ?  and  may  not  this  be  determined  by  the 
general  state  of  facts  in  the  case  ?    In  Norris  v.  Norris{a)f 
where  100/.  had  been  left  to  Bichard  Norris^  who  went 
beyond  sea,  saying  he  should  not  return  in  seven  years, 
and  who,  at  the  end  of  five  years,  had  not  been  heard  of, 
his  brother,  at  the  expiration  of  the  five  years,  took  out 
administration,  and  exhibited  a  bill  in  Chancery  against 
the  executor  for  the  100/.,  suggesting  that  Bichard  was 
dead ;  and  he  obtained  a  decree  for  the  legacy,  giving 
security  for  the  repayment,  if  Bichard  should  return. 
There  the  Court  clearly  was  of  opinion,   that  a  party, 
if  not  heard  of  for  seven  years,  might  be  presumed  to 
have  died  within  that  time.     Suppose  a  legacy  left  to  A., 
then  to  B.J  if  he  survive  A. — if  not,  then  over  to  some 
other :  B.  goes  abroad,  and  is  not  again  heard  of;  A. 
lives  more  than  six  years  after.     Is  it  to  be  presumed 
that  B.  lived   some   months  longer?     Or  suppose   a 

(a)  SeporU  temp,  Fineht  419.     See  Dixon  ▼.  Diion,  3  Bro.  C.  C.  510. 
and  Mr.  Beit*B  notes. 

testator 
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testator  devised  to  a  party,  who  went  abroad,  and  was        188S. 
not  again  heard  of.     If  the  testator  lived  nearly  seven        "^""^ 

Dos  dem. 

years  after  the  last  tidings  were  received  of  the  devisee,        Knioht 
it  must,  according  to  the  argument  on  the  other  side,       Nipiak. 
be  a  presumption  that  the  devisee  outlived  the  testator ; 
and  such  a  presumption  as  this  would  determine  the 
line  in  which  an  estate  should  pass.     In  Bawe  v.  HaS" 
land{a\  Lord  Mansfield^  after  observing  that,  in  cases 
of  pedigree,  it  is  sufficient  to  shew  that  a  person  has  not 
been  heard  of  for  many  years,  to  put  the  opposite  party 
upon  proof  that  he  still  exists,  goes  on  to  observe,  that 
*^  what  is  done  on  such  a  trial  is  no  injury  to  the  man 
or  his  issue,  if  he  should  afterwards  appear  and  claim 
the  estate."     If  the  fact  of  death  be  erroneously  pre- 
sumed, the  error  may  be  repaired ;  but  not  so  a  wrong 
presumption  as  to  the  time,  which  may  send  an  estate 
into  a  different  line  of  descent. 

Many  cases  have  arisen  in  the  equity,  common  law, 
ind  ecclesiastical  courts,  where  it  would  have  been  im- 
portant to  settle  the  time  of  a  death — a^  for  instance, 
where  persons  have  been  lost  in  the  same  ship ;  but  our 
courts  have  never  recognised  any  presumption  upon 
this  subject.  By  the  French  Civil  Code  (6),  the  pre- 
sumptions in  the  case  of  persons  perishing  together  are 
precisely  laid  down,  with  reference  to  the  ages,  and 
other  circumstances;  but  our  law  has  no  such  rules. 
The  inference,  if  any  can  arise,  must  be  drawn  from 
the  particular  facts,  as  in  Broiighton  v.  Randall  {c). 
Taylor  v.  DiplocJc  (</),  Mason  v.  Mason  {e)  in  the  goods 

(o)  1  ^.  BL  405. 

(h)  Lir.  III.  tit.  1.  c  I.     The  articles  alluded  to  are  cited  in  a  note 
10  }ia$on  ▼.  MoMmt  1  Mer,  310. 
(c).  Cro.  Eiix.  50'5,      Cited  2  Bac.  Jbr,  721. 
(rfj  2miUmor€*i  Rep.  261.  (ff)  1  Mer,  308. 

0/ 
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Dob  don. 
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of  Selw!fn{a)  are  instances  of  the  manner  in  which  such 
cases  have  been  treated  by  the  Courts.  They  have 
neyer  decided  upon  mere  presumption,  but  have  con- 
sidered that  the  fact  of  survivorship  was  to  be  proved 
by  that  party  whose  claim  accrued  by  it  A  similar 
question  of  this  kind  arose  in  the  case  of  a  woman  and 
her  housekeeper,  who  were  murdered  at  the  same  time 
at  Portsmouth^  the  mistress  having  left  the  housekeeper 
the  whole  of  her  property.  [^Parke  J.  The  difficulty  of 
proof  there  would  operate  against  the  person  who 
claimed  under  the  servant,  according  to  the  doctrine  in 
Taylor  v.  Diplock  (&).]  The  like  rule  must  prevail 
here.  A  similar  case  (where  persons  were  lost  at  sea)  was 
before  this  Court  in  1831  (c);  but  the  rule  was  enlarged, 
that  the  parties  might  come  to  a  compromise.  In  no  in- 
stance have  the  Courts  presumed  the  time  of  death.  In 
Watson  V.  King  (d\  an  action  of  trover,  one  Maarwelly  who 
had  given  a  power  of  attorney  to  J.  5.  to  sell  the  property 
in  question  for  him,  sailed  from  Jamaica  in  March  1814. 
The  ship  parted  from  her  convoy,  in  bad  weather,  on 
the  9th,  and  neither  she  nor  Maxwell  were  again  heard 
of.  There  was  also  a  heavy  gale  on  the  20th.  On  the 
8th  of  June  in  the  same  year  J.  S.  sold  to  the  de- 
fendant under  the  power ;  and  at  the  trial,  in  1815,  the 
question  was,  whether,  before  that  time,  the  power  had 
not  been  revoked  by  MarweWs  death?  Lord  Ellen" 
borough  (referring  to  the  rule  usually  adopted  in  cases 
of  insurance,  that  a  vessel  proved  to  have  sailed  and  not 


(a)  S  Hagg.  Ecc  Rep.  748.  (6)  2  P/iWimore,  261. 

(e)  See  alto  the  case  of  the  representatiTes  of  General  Stanwi*  (in 
Chancery,  1772).  Some  account  of  which  it  given  in  Mr.  Feame*i  Post- 
hmhous  Works ;  and  tee  other  notices  of  it  cited,  2  Stark,  on  Evid.  26. 
notem. 

(</)  IStat^.N.P.  C.  121. 


to 
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to  have  been  heard  of  for  two  or  three  years,  may  be        188d. 

considered  as  lost)  thought  it  might  be  assumed  here       nTHln 

diat  the  vessel  was  lost,  and  that  MaraxU  had  perished;        Knioht 

bat  left  it  to  the  jury  whether  or  not  he  was  dead  on       Kbfsaii. 

the  8th  of  June.     They  found  for  the  plaintiff,  and  the 

Court  refused  a  rule  nisi  fpr  a  new  trial.    {^Denman  C  J. 

The  onus  of  proving  that  Maxwell  died  before  the  8th 

lay  upon  the  party  who  relied  on  that  fact ;  and  it  was 

considered  to  be  proved.]     There,  as  in  this  case,  it 

might  have  been  contended,  that,  the  presumption  of 

loss  arising  at  the  end  of  two  or  three  years,  it  could 

not  be  assumed  that  the  vessel  had  been  lost  before  that 

period  expired.     But  the  presumption  really  was  this ; 

that  she  would  have  been  heard  of  within  that  time,  if 

she  bad  not  been  lost ;  not  that  she  was  lost  at  the  end 

of  that  time.     And  it  is  the  same  as  to  a  person's  death. 

The  defendant  here  does  not  rely  upon  any  presumption 

that  Matthew  Knight  is  not  dead,  or  that  he  died  at  one 

time  or  another.     He  merely  stands  in  the  situation  of 

a  party  admitting  that  Matthew  Knight  was  dead  when 

the  action  was  commenced.    Then  the  plaintiff  (in  order 

to  defeat  an  adverse  possession  of  twenty-six  years)  has 

to  shew  that  his  title  accrued,  by  Matthew^s  death,  within 

twenty. 

Cur.  adv.  vuU. 

Denmak  C.J.  in  this  term  delivered  the  judgment  of 
the  Court.  The  case  of  Doe  v.  Nepean^  which  was 
argued  before  us  during  the  last  term,  was  this:  the 
lessor  of  the  plaintiff  claimed  as  grantee  in  reversion  of 
a  copyhold  estate  on  the  death  of  Matthew  Kniglit. 
The  lessor  was  of  age  in  1805.  In  1807  Matthew 
Knight  sailed  to  America^  and  was  never  afterwards 
heard  oi^  and  there  was  no  other  evidence  of  bis  death. 

The 
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18S3.        Xhe  ejectment  was  brought  in  1832.   On  the  trial  before 

Doe  dem.       ^V  brother  Taunton,  that  learned  Judge  thought  that 

Knight        ^]^q  presumption  of  the  death  of  Matthew  Knight  arose 

Nkpc4n.       in  181 4-,  and  the  ejectment  had  been  brought  in  time; 

but  he  reserved  the  point  for  the  consideration  of  the 

Court,  and  gave  liberty  to  move  to  enter  a  nonsuit 

We   are  of  opinion   that   the   rule   should   be   made 

absolute* 

There  is  no  doubt  that  the  lessor  of  the  plaintiff 
must  recover  by  the  strength  of  his  own  title ;  and  in 
order  to  do  so,  must  prove  that  he  had  a  right  to  enter 
on  the  lands  sought  to  be  recovered,  within  twenty  years 
before  the  ejectment  brought ;  and  consequently  as  the 
presumption  is,  that  a  person  once  alive  continues  so 
until  the  contrary  is  shewn,  the  lessor  of  the  plaintiff 
was  bound  to  prove,  first,  the  death  of  Matthew  Knight; 
and,  secondly,  that  it  took  place  within  twenty  years 
before  the  ejectment  brought. 

The  absence  of  Matthew  Knight  abroad  for  seven 
years,  without  having  been  heard  of,  is  evidence  from 
which  a  jury  might  reasonably  presume,  and  in  this 
case  have  properly  presumed,  his  death.  This  period 
lias  been  adopted  as  the  ground  for  such  presumption 
in  analogy  to  the  statutes  of  1  Jac.  1.  c.  11.,  relating  to 
bigamy,  and  19  Car,  2.  c.6.  as  to  the  continuance  of 
lives  on  which  leases  were  held ;  and  the  lessor  of  the 
plaintiff  clearly  proved  the  first  of  the  points  necessary 
to  maintain  his  case. 

But  such  absence  abroad  for  seven  years,  though  it 
naturally  leads  the  mind  to  believe  that  the  party  is 
dead,  and  therefore  is  sufGcient  evidence  to  warrant  a 
presumption  of  fact  that  the  party  was  dead  at  the  end 
of  seven  years,  certainly  raises  no  inference  as  to  the 
exact  time  of  the  death ;  and  still  less  that  such  death 

took 
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took  place  at  the  end  of  seven  years.     Absence  for  that        18SS.     • 

period  has  no  tendency  to  induce  the  belief  that  life  has        "^"" 

ceased  at  that  precbe  time ;  and  no  case  has  been  cited,        Knight 

nor  do  we  know  of  any,  in  which  it  has  been  laid  down       Nwsxir. 

as  a  rule  of  hrw^  that  such  a  presumption  ought  to  be 

made,  or  in  which,  in  point  of  fact,  any  such  effect  has 

been  given  to  evidence  of  absence  abroad ;  and,  on  the 

other  hand,  one  case  was  referred  to  in  which  Lord 

Ellenborough  held,  that  though  the  loss  of  a  vessel  in 

which  a  person  sailed  might  be  presumed  afler  having 

sailed  on  a  foreign  voyage  for  two  or  three  years  without 

having  been  heard  of,  and  so  it  might  be  taken  that  the 

person  who  sailed  on  board  was  then  dead,  the  time  of 

death  was  to  be  decided  upon  by  the  jury  according  to 

the  special  circumstances.    The  case  was  that  of  Watson 

V.  King  {a). 

We  are,  therefore,  of  opinion  that  the  lessor  of  the 
{^intiff^  who  gave  no  other  evidence  oi  Matthew  Kntghfs 
death  than  his  absence,  &iled  in  establishing  the  second 
requisite,  that  his  death  took  place  within  twenty  years 
before  the  ejectment  brought. 

The  difficulty  of  proving  the  precise  time  of  death  in 
this  and  similar  cases,  at  first  sight  appears  to  work  a 
hardship  on  the  lessor  of  the  plaintiff,  who  cannot  bring 
his  ejectment  until  after  the  seven  years  have  expired,  for 
nntil  then  the  death  is  not  proved,  and  yet  he  must 
bring  it  within  twenty  years  from  the  time  that  his  title 
accrued  by  the  death  of  the  cestui  que  vie  \  and,  there- 
fore, he  has  not  practically  a  period  of  twenty  years 
wherein  to  bring  his  ejectment.  But  this  is  really  of 
little  moment ;  the  claimant  will  always  be  safe  in  com- 
fflenciW  his  action  within  twenty  years  after  the  de- 
Co)  1  Startk  N.  p.  C.  121. 

parture 
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I>oc  dcm. 
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parture  abroad ;  and  a  similar  hardship  will  often  occur 
where  a  party  entitled  is  ignorant  of  his  rights  daring  a 
part  of  the  time  when  the  statute  of  limitations  is  run* 
ning.  On  the  other  hand,  if  we  were,  for  the  sake  of 
prerenting  such  an  inconvenience,  arbitrarily  to  lay 
down  a  role  that  seven  years'  absence  abroad  (the  party 
not  having  been  heard  of),  was  primft  facie  evidence  d 
his  death  at  the  end  of  the  seven  years,  such  a  rule 
would  in  the  very  great  majority  of  cases,  nay  in  almost 
every  case^  cause  the  fact  to  be  found  against  the  tmth; 
and,  as  the  rule  would  be  applicable  to  all  cases  in  which 
the  time  of  death  became  material,  would  in  many,  be 
productive  of  much  inconvenience  and  injustice. 

We  therefore  think  that  the  rule  should  be  made 
absolute. 

Rule  absolute. 


7 


IFednemlay, 
May22d. 


Gibson  against  Winter  and  Another. 


A  trustee 
tuinga«apUiii- 
tiflr  ia  a  court 
of  Uw,  must  be 
tTMtcdiiiali 
respects  esa 
pertj  to  the 


r^  OVEN  ANT  on  a  policy  of  assurance  under  seal, 
executed  by  the  defendants,  two  of  the  directors 
of  the  Indemnity  Mutual  Marine  Assurance  Company, 
wherein,  after  reciting  that  the  plaintiff  had  represented 
^!^ce%^^  ^  ^^  defendants  tiiat  he  was  interested  in,  or  duly  au- 
in"iiwt*acdor*  ^^^^^^  ^  owner,  agetity  or  otherwise,  to  make  the  assur- 
egaiost  the        ance,  and  had  covenanted  to  pay  the  premium,  it  was 

cestui  que  trust,  r  j  r  ^ 

who  uses  his      witnessed,  that  in  consideration  of  the  premises,  and  of 

names  And, 
therefore,  where 

a  broker,  in  whose  name  a  policy  of  insurance  under  seal  was  effected,  brought  corenant,  and 
the  defendants  pleaded  payment  to  the  plaintiff'acoording  to  the  tenor  and  effect  of  the  policy, 
and  the  proof  was,  that  after  the  loss  happened,  the  assurers  paid  the  amount  to  the  broker 
by  allowing  him  credit  for  premiums  due  from  him  to  them,  it  was  hdd,  that  although  that 
was  no  payment  as  between  the  assured  and  assurers^  it  was  a  good  payment  as  between 
the  plaintiff*  on  the  record  and  the  defendants ;  and>  therefore,  an  answer  to  the  action. 

80/, 
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SQL,  the  defendants  covenanted  with  the  plaintiff  that  18SS. 
the  capital  stock  and  fiinds  of  the  company  should  be 
inble  to  pay  and  make  good  all  such  losses  as  might  jagamst 
happen  to  the  subject-matter  of  that  policy  in  respect  of 
tbe  sum  of  4000/.  thereby  assured,  which  assurance  was 
thereby  declared  to  be  upon  goods  laden  on  board  the 
ihip  called  The  Courier,  lost  or  not  lost,  at  and  from 
Bio  de  Janeiro  to  a  market  in  Europe.  The  usual 
dauses  of  the  policy  describing  the  risks,  &c.  were  then 
set  out.  The  interest  in  the  goods  was  averred  to  be 
in  one  Le  Quesnet  and  a  loss  by  the  perils  of  the  sea. 
Breach,  nonpayment  of  the  sum  of  4000/.  by  the  defend- 
ants. Plea,  (among  others)  that  the  defendants  within 
a  reasonable  time  after  the  loss,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.  at,  &c  paid  to 
the  plaintifi^  out  of  the  capital  stock  and  funds  of  the 
company  the  said  sum  of  4000/.  in  the  said  policy  of 
assurance  mentioned,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  policy ;  and  upon 
this  issue  was  joined.  At  the  trial  before  Lord  Ten^ 
terden  C.  J.  at  the  London  sittings  after  Hilary  term 
iSSSj  the  following  appeared  to  b6  the  facts  of  the 
case:  —  The  policy  was  effected  on  goods  the  property 
of  Mr.  Z>  Quesne  of  Jersey,  who  employed  the  plaintiff 
and  his  partner,  one  Poindestrie,  insurance  brokers  in 
London,  for  that  purpose.  A  loss  having  occurred,  a 
partial  adjustment  to  the  amount  of  SOOO/.  took  place  in 
1829  between  the  plaintiff  and  defendants,  the  defend- 
ants then  knowing  that  Le  Quesne  was  the  par^  in- 
terested in  the  goods  insured.  The  defendants  on  that 
occasion  gave  credit  to  the  plaintiff  for  1524/.  95.  due 
from  him  to  tliem  for  premiums  of  insurance  on  ships 
okI  property  of  other  persons,  in  part  payment  of  this 
Vol.  V.  H  SOOO/., 
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1833.        3000/.,  and  paid  the  balance,  1475/.  lls^  in  cash  to  the 

plaintiff.     On  the  1 7lh  of  July  the  plaintiff  informed 

nifointi        Ije  QuesHCy  bv  letter,  that  he  had  obtained  a  setdement 

WlMTBA. 

of  3000/.  on  account,  which  sum  would  appear  to  the 
credit  of  his,  Le  Qnesne\  account  at  two  months  from 
that  date.  Le  Qjieme^  in  his  answer,  said,  *^  The  same 
is  placed  in  due  conformity."  In  the  first  week  of 
October  1829  the  plaintiff  became  bankrupt,  without 
•  having  paid  over  to  Le  Qjuesne  either  the  amount  received 
by  him  or  that  allowed  in  account  by  the  defendants^ 
and  this  action  was  in  fact  brought  by  Le  Quesne  in  the 
name  of  the  plaintiff  to  recover  from  the  defendants 
15247.9^.,  on  the  ground  that  the  plaintiff  was  autbo* 
rised  to  receive  the  amount  of  the  loss  in  money  only*^. 
and  that  a  payment  in  any  other  way  was  not  binding 
on  his  principal.  I.rord  Tenterden  was  of  opinion  that 
that  general  rule  ought  to  prevail,  unless  Le  Qjtesne 
bad,  in  this  case,  recognised  and  adopted  the  mode  of 
payment ;  and  observed  that  if  the  mode  of  payment 
had  been  made  known  to  Le  Quesne,  and  he  had  not, 
within  a  reasonable  time,  objected  to  it,  he  must  be 
taken  to  have  adopted  it ;  that  the  question  was,  whe- 
ther he  did  know  it.  Gibsotif  his  Lordship  observed,  in 
his  letter  of  the  17th  of  Jufy,  informed  Le  Quesne  only 
that  he  had  obtained  an  adjustment  to  the  amount  of 
3000/.,  not  that  he  had  received  actual  payment  cf  that 
sum,  and  that  that  sum  would,  at  the  end  of  two  months, 
be  placed  to  his,  Le  Quesne's^  credit:  Le  Quesne^  in  his 
answer,  after  adverting  to  the  adjustment,  said,  *<  the 
same  is  placed  in  due  conformity.*'  And  he  told  the  jury 
to  find  for  the  defendants  if  they  thought  Le  Qjiesne 
meant  to  give  credit  for  3000/.  to  Gibson^  and  to  accept 
him  as  his  debtor  instead  of  the  defendants.  The  jury 
found  for  the  defendants. 

A  rule 
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A  mle   nisi  was  obtained   for  a  new  trial,  on  the        18SS. 

groond  that  2>  Quesne's  assent  was  not  proved,  and        ' ' 

thit  although  in  general  where  an  agent  is  employed  to  agahui 
receive  money  of  a  debtor,  and  the  debtor  pays  him 
money,  the  debtor  is  discharged;  yet  if  the  debtor  does 
not  pay  in  money,  but  settles  the  account  by  writing 
off  so  much  money  as  may  be  due  from  the  agent 
10  him,  the  latter  is  not  discharged,  Todd  v.  Beid  (a), 
Bmell  Y.  Bangle^  (&},  BartieH  ▼.  Pentland  [c\  Scott  v. 
Lvifig{d), 

m 

The  SoUeitor-'Generalj  Sir  J.  Scarlett^  and  Tomlinson 
in  the  last  term  shewed  cause  (e).    Though  it  be  true  that 
a  broker  has  no  authority  to  settle  on  any  other  terms 
than  those  of  payment  in  money,  yet  if  he  receives  pay* 
meot  in  another  mode,  as  by  a  set-off  in  a  general  ac- 
count with  the  underwriter,  and  the  assured  afterwards 
recognises  and  adopts  that  mode  of  payment,  he  cannot 
afterwards  repudiate  it.     Here,  the  jury  have  found  that 
there  was  such  adoption,  and  there  was  ample  evidence  to 
warrant  that  finding.     The  plaintiff  acted  as  Le  Qjiesrufs 
agent  in  effecting  insurances  for  several  years;  he  in- 
fi>nned  him,  on  the  17th  ofjufy^  that  he  had  obtained  a 
aetdement  of  SOOOti  on  account  of  the  loss,  and  that  that 
mm  would  appear  to  his,  Le  Questu^s  credit,  at  two 
months  after  date.     Le  Qitesne^  in  his  answer,  assents  to 
that,  by  stating  *^  that  the  3000/.  shall  be  placed  in  due 
conformity,''  in  other  words,  that  he  will  debit  Gibson 
with  that  sum  at  the  end  of  two  months.     \_Parke  J. 
That  might  be  an  assent,  \i  Le  Quesne  had  had  notice  of 
the  mode  in  which  payment  had  been  made  to  Gibson  ; 

(m)  4B.  »iji-  210.  (6)  Ibid.  395. 

(ej  10^.  4"  C-  760.  (rf)  I  B.drAd.  605. 

(e)  1kfyi9  Demwion  C  J.,  LUtUdale  J.»  and  Parke  J. 

H  2  but 
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183S*  bot  be  was  not  infonned  that  any  pajment  had  been 
made,  and  mncfa  less  that  it  was  made  by  aet-off  m 
account]  Assumiog  that  the  finding  of  an  assent  camioft 
be  sapported,  the  cases  died  in  moving  for  the  nde  do 
not  apply ;  for,  in  those,  the  actions  were  brought  in  the 
name  ofthe  assured,  aod  not  of  the  broker,  and  the  assored 
disputed  the  authority  of  the  broker  to  bind  them ;  bat 
here  the  action  b  brought  in  the  name  of  the  broker, 
and  he  attempts  to  repudiate  his  own  act,  and  daims  to 
be  permitted  to  say  that  a  payment  which  he  bimsdf 
has  received  is  no  payment  at  all.  Any  act  done^  or 
admission  made  by  a  party  on  the  record,  is  evidence 
against  him,  even  though  he  sue  as  trustee  for  another. 
Bauerman  v.  Radenius  {a).  An  admission  by  the  ob- 
ligee of  an  assigned  bond  (by  whom  the  action  must 
be  brought),  is  evidence  to  bar  the  action:  Craib  v. 
LfAeth  [f)\  The  issue  raised  on  the  record  is,  whether 
the  sum  mentioned  in  the  plea  was  paid  to  the  plaifUfff': 
and  the  fact  of  payment  to  the  plaintiff  was  made  ouL 

iZ.  F.  Richards  contrfi.  The  issue  is,  whether  payment 
was  made  according  to  the  tenor  and  effect  of  the  po- 
licy.  It  is  consistent  with  the  policy  that  Gibson  may 
have  effected  it  as  agent,  and  that  payment  may  have 
been  made  to  him  (as  in  fact  it  was)  in  that  character. 
Then  this  payment  to  him  by  set-off  in  account,  was 
not  one  which  he  had  authority  to  receive  as  agent, 
and  therefore  not  a  payment  made  according  to  the 
tenor  and  effect  of  the  policy.  Secondly,  there  was  no 
evidence  to  warrant  the  finding  of  the  jury  that  Le 
Quesne  had  ever  assented  to  the  payment  by  set-off  in 
account  between  the  defendants  and  Gibson,  for  there 

(a)  7  T.  R,  663.  (6)  Ibid.  670.  note  (6). 

was 
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was  no  proof  that  Ije  Quesne  was  ever  inrormed  that        18SS. 
the  payment   was    made   to    Gibson    in    that    mode.        T 
[Parte  J.     The  difficulty  is,  that  Gibson  is  the  party        "5«««^ 
to  the  record.     Is  there  any  authority  for  saying  that  a 
plibtifi^  who  has  received  payment  in  a  mode  sads- 
&ctoTy  to  himself,  can  be  permitted  afterwards  to  say 
that  it  is  no  payment?]     In  Carry.  Hindiliffe {a\  to 
assumpsit  for  goods  sold  and  delivered,  the  defendant 
^eaded  that  the  goods  were  sold  and  delivered  to  the 
defendant  by  A.j  the  factor  and  agent  of  the  plaintiff, 
with  the  privity  of  the  plaintiff,  as  and  for  the  goods  of 
A^  and  that  the  defendant  did  not  know  that  the  goods 
were  not  the  property  of  A. ;  that  at  the  time  of  the  sale 
and  delivery,  A.  was  and  still  is  indebted  to  the  defend- 
ant in  more  than  the  value  of  the  goods,  and  that  the 
defendant  is  ready  and  willing  to  set  off  and  allow  to 
the  plaintiff  the  value  of  the  goods,  out  of  the  monies 
80  due  and  owing  from  A. ;  and  it  was  held,  on  special 
demurrer,  that  the  plea  was  good.     [Parke  J.     There, 
the  principal  was  the  plaintiff  on  the  record;  here,  the 
agoit  is.]     The  covenant  being  with  him,  he  is  the  only 
person  who  could  sue  on  it,  and  the  question  is,  whe- 
ther, though  a  plaintiff  sue  in  fact  for  the  benefit  of  an- 
other,  any  thing  which  would  be  matter  of  defence 
against  him,  the  party  on  the  record,  is  an  answer  to 

an  action. 

Cur.  adv.  vult. 

Denman  C.  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court,  and,  after  stating  the  facts 
of  the  case,  proceeded  as  follows :  — 

On  the  trial  before  the  late  Lord  Tenterdenj  at  the 

(a)  4  Z?.  $  C  547. 

H  3  sittings 
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1883.       sittings  after  Trinity  term,  the  defendant  had  a  verdictf 
on  the  ground  that  Le  Qjiesne  had  acquiesced  in,  and 

aqamst  adopted  the  mode  of,  payment  to  the  plaintiff,  and  was 
bound  by  it.  Mr.  Pollock  moved  for  a  new  trial  in  the 
following  term : — The  case  was  afterwards  fully  argued 
before  us;  and  if  it  had  depended  upon  the  propriety  o 
the  verdict  we  should  have  thought  it  right  to  submit 
the  case  to  the  consideration  of  another  jury,  for  we 
are  by  no  means  satisfied  that  there  was  sufficient 
evidence  of  adoption  by  Le  Qjiesne^  as  he  was  never 
correctly  informed  of  the  real  state  of  facts. 

Another  objection  was,  that  as  the  covenant  was  with 
Gibsofif  and  he  only  could  sue  upon  it,  payment  to  him, 
in  any  mode  by  which  he  was  bound,  would  be  a  good 
payment  as  against  Le  Quesne;  and  that  as  the  settle- 
ment with  the  plaintiff  bound  him,  it  equally  bound 
Le  Qjiesne  suing  in  his  name.  And  upon  full  consider- 
ation, we  are  of  opinion  that  this  objection  is  valid. 

The  plaintiff,  though  he  sues  as  a  trustee  of  another, 
must,  in  a  court  of  law,  be  treated  in  all  respects  as  the 
party  in  the  cause :  if  there  is  a  defence  against  him, 
there  is  a  defence  against  the  cestui  que  trust  who  uses 
his  name;  and  tlie  plaintiff  cannot  be  permitted  to  say 
for  the  benefit  of  another  that  his  own  act  is  void,  which 
he  cannot  say  for  the  benefit  of  himself. 

The  following  are  the  authorities  which  appear  to  us 
fully  to  warrant  this  position.  In  Bauerman  v.  Rade^ 
nius  (in  which  the  question  was,  whether  the  admission 
by  the  plaintiff,  who  was  clearly  a  trustee  for  another, 
could  be  received  in  evidence).  Lord  Kenyon  (a)  says : 
*'  If  the  question  that  has  been  made  in  this  case 
had  arisen  before  Sir  Matthew  Hale^  or  Lords  Hdt  or 

(a)  7  T.  R.  C68. 

Hardwicke, 
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Hardwickcj  I  believe  it  would  never  have  occurred  to        18S8. 

thciD,  sittinir  in  a  court  of  law,  that  they. could  have       

gone  out  of  the  record,  and  considered  third  persons  as  against 
parties  to  the  cause.  If  the  plaintifis  may  be  taken  to 
be  off  the  record,  then  they  may  be  examined  as  wit- 
nesses; and  yet  it  is  not  pretended  they  could  have 
been  examined.  I  cannot  conceive  on  what  ground 
it  can  be  said  that  they  may  be  considered  not  as  the 
parties  to  the  cause  for  the  purpose  of  rejecting  their 
admissions,  and  yet  as  the  parties  to  the  cause  for  the 
purpose  of  preventing  their  being  examined  as  wit- 
nesses. I  take  it  to  be  an  incontrovertible  rule,  that  an 
admission  made  by  the  plaintiff  on  the  record  is  admis- 
sible evidence.''  So  a  release  by  the  plaintiff  on  the  re- 
cord suing  for  the  benefit  of  another,  was  decided,  in  a 
case  before  Lord  Man^ld  (cited  in  Bauerman  v.  Rade^ 
n»5(a)),  to  be  a  good  answer  at  law,  and  Lawrence  3. 
expresses  the  same  opinion  in  the  case  last  mentioned ; 
and  courts  of  law  have  been  in  the  habit  of  exercising 
ao  equitable  jurisdiction  on  motion,  and  setting  such 
releases  aside,  or  preventing  the  defendant  from  pleading 
them,  as  in  Legh  v.  Legh  (i),  Payne  v.  Rogers  (c),  Jones 
V.  Herbert  (cQ,  and  Abbott  C  J.  in  Scai/e  v.  Johnson  (^), 
and  many  other  cases,  which  practice  shows  very  clearly 
the  opinion  of  the  Courts,  that,  but  for  their  equitable 
interference,  the  real  plaintiff  would  be  barred.  In  Craib 
T.  DAeth  {g)  the  circumstances  of  fraud  upon  the  real 
plaintiff  were  replied ;  but  no  objection  appears  to  have 
been  taken  on  this  ground,  and  the  general  practice  is 
ondoubtedly  to  apply  specially  to  the  Court     Again,  in 

(a)  7  T.  B.  666.  (6)  1J?m.  *  P.  447. 

ic)  Doug.  407.  (rf)  7  Taufd.  421. 

{€)  3  B.^  C.  42?.  {jg)  7  T.  R.  670.  note  (6). 

H  4  Alner 
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i8SS.  JInery.  George  {a),  where  trustees,  for  the  benefit  of 
"^  creditors,  sued  in  the  name  of  the  insolvent,  Lord  EUen- 

j^^  borough  held  that  a  receipt  in  full  for  the  amount  by 
the  plaintiff,  was  an  answer  to  the  action;  and  his 
Lordship  said :  *'  If  a  motion  had  been  made  in  term 
time  to  prevent  the  defendant  from  availing  himself  of 
this  defence,  perhaps  we  might  have  interfered.  Sitting 
here,  I  can  only  look  to  the  strict  legal  rights  of  the 
parties  upon  the  record;  and  there  can  be  no  doubt, 
that  a  receipt  in  full,  where  tlie  person  who  gave  it  was 
under  no  misapprehension,  and  can  complain  of  no 
fraud  or  imposition,  is  binding  upon  him.  The  plain- 
tiff might  have  released  the  action ;  and  it  is  impossible 
to  admit  evidence  of  his  attempting  to  defraud  others." 

In  Jones  v.  Yates  (i).  Lord  Tenterdeti  says :  "  We 
are  not  aware  of  any  instance  in  which  a  person  has 
been  allowed,  as  plaintiff  in  a  court  of  law,  to  rescind 
his  own  act,  on  the  ground  that  such  act  was  a  fraud  on 
some  other  person,  whether  the  party  seeking  to  do  this 
has  sued  in  his  own  name  only,  or  jointly  with  such 
other  person ;"  and  therefore  it  was  held,  that  where 
one  of  two  partners  disposed  of  some  of  their  effects  in 
fraud  of  the  other,  both  could  not  sue  in  a  court  of  law 
to  recover  for  them,  in  an  action  of  trover. 

Upon  principle,  and  upon  these  authorities,  we  are 
of  opinion,  that  if  there  be  a  good  defence  against  the 
plaintiff,  there  is  a  good  defence  against  Le  Qtiesne  suing 
in  his  name. 

The  only  remaining  question  is,  whether  there  is  a 
good  defence  against  the  plaintiff. 

Now,  if  the  plaintiff  was  suing  for  himself,  it  ih  clear 
that  the  plea  of  payment  would  have  been  proved,  for 

(a)  1  Camiib.  392.  (6)  9  B.  ^-  C.  539, 

credit 
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credit  given  to  the  plaintiff  by  mutual  agreement  for  the        18S8. 

amount  of  the  premiums,  was  equivalent  to  payment  by 

the  plaintiff  to  the  defendants  of  that  amount  on  account       j^jgamsi 

of  the  premiums,  and  a  payment  by  the  defendants  to 

the  plaintiff  of  the  same  sum  on  account  of  the  loss. 

We  therefore  think,  that  the  defendants  were  no 
kmger  liable,  but  as  this  point,  upon  which  we  decide 
die  case;,  was  intended  to  have  been  reserved,  if  neces- 
wj,  by  Lord  TerUerdenj  in  which  case  a  nonsuit  would 
bave  been  directed,  we  think  that  a  similar  rule  should 
be  now  pronounced. 

Nonsuit  to  be  entered. 


Graves  against  Weld.  wedfutday. 
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f^ROVER  for  clover,  the  clover  hay,  and  clover  seed.  Tenant  for  a 

i-  term  determin- 

Plea^  not  guilty.     At  the  trial  before  Taunton  J.,  at  able  upon  a  life, 

.  ,.  sowed  tbe  land 

tbe  Dorsetshire  Summer  assizes   18S2,   a   verdict  was  in  spring,  first 

fcund  for  the  plaintiff  subject  to  the  following  case :  —  and  soon  after 

The  plaintiff  being  possessed  of  a  close  under  a  lease  ^^  nf^^l 

for  ninety-nine  years,  determinable  on  three  lives,   in  ^jfo^^  ***,„„. 

the  course  of  the  Sprini?  of  1830,  sowed  it  with  barley;  ™«'-    \^^ 

*r       o  ^  J  '  autumn  tbe 

aod  in  Mau  of  the  same  year,  he  sowed  broad  clover  tenant  mowed 

•^  "^  the  barley, 

seed  with  the  barley.     The  last  of  the  three  lives  ex-  together  with  a 

little  of  the 
clover  plant 
vUdi  had  sprung  up.  The  doTer  so  taken  made  the  barley  straw  more  valuable,  by  being 
■uxed  with  it ;  but  the  increase  of  the  value  did  not  compensate  for  the  expence  of  ctiltiTating 
ike  dover,  and  a  farmer  would  not  be  repaid  such  expence  in  the  autumn  of  the  year  in 
vUch  it  was  sown.  Tbe  reversioner  came  into  possession  in  the  winter,  and  look  two  crops 
^  tbe  tame  dorer  after  more  than  a  year  had  elapsed  from  the  sowing :  Held,  that  the 
<*»ot  WIS  cot  entitled  to  emblements  of  either  of  these  two  crops ;  first,  because  emble- 
jBBitscin  be  claimed  only  in  a  crop  of  a  species  which  ordinarily  repays  the  labour  by  which 
B  n  produced  within  the  year  in  which  that  labour  is  bestowed ;  and,  secondly,  because, 
***&  ^the  plaintiff*  were  entitled  to  one  crop  of  the  vegetable  growing  at  the  time  of  the 
'^    of  Us  interest,  this  had  been  already  taken  by  him  at  the  time  of  cutting  the  barley. 

pired 
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188S.        pired  on  the  27th  of  July   18S0,   the  reversion  then 
being  in  the  defendant.    In  the  autumn  of  18S0,  the 

ogpxnm  plaintiff  took  the  crop  of  barley,  in  the  mowing  of  which 
a  little  of  the  clover  plant  which  had  sprung  up  was 
cut  off  and  taken  together  with  the  barley.  In  January 
ISSl,  the  plaintiff  gave  up  the  possession  of  the  close 
to  the  defendant.  According  to  the  usual  course  of 
good  husbandry,  broad  clover  is  sown  about  April  or 
May^  and  the  crop  is  fit  to  be  taken  for  hay  about  the 
beginning  of  J^me  in  the  following  year.  The  clover  in 
question  was  cut  by  the  defendant  about  the  end  of 
May  1831,  which  was  more  than  a  twelvemonth  after 
the  seed  had  been  sown.  After  the  barley  is  cut,  the 
clover  is  sometimes  depastured  by  sheep  in  the  au- 
tumn, whereby  the  crop  is  made  thicker;  if  not  so 
fed  off,  the  shoots  would  be  killed  by  the  frost  in  the 
winter.  In  this  case  the  clover  was  not  depastured. 
Broad  clover  is  sometimes  sown  by  itself;  but  more 
frequently  with  barley,  flax,  oats,  or  wheat  The  part 
of  the  clover  plants  cut  off  with  the  barley  at  the  time 
of  mowing  it,  makes  the  barley  straw  better  as  fodder ; 
but  the  clover  is  sown  for  hay,  or  seed,  and  not  to  im- 
prove the  barley  straw.  When  the  clover  grows  up 
high,  it  is  injurious  to  the  barley.  It  is  the  common 
course  of  husbandry,  to  take  for  hay  a  second  crop  of 
the  clover  in  the  autumn  of  the  year  after  it  is  sown ; 
and  a  second  crop  was  so  taken  by  the  defendant  in  the 
autumn  of  1831.  But  when  it  is  intended  for  seed,  no 
crop  is  taken  for  hay  in  the  summer.  Sometimes  the 
clover  is  left  for  a  third  year,  but  it  is  not  then  a  good 
crop.  The  usual  course  of  husbandry  is  to  plough  up 
the  land  in  the  autumn  of  the  second  year  for  wheat 
There  was  no  covenant  in   the  lease  as  to  the  away 

going 
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going  cropf   or  binding  the  tenant  to  any  particular        I8SS. 
coane  of  husbandry.  " 

The  learned  Judge  took  the  opinion  of  the  jury  on        ^'^ 

the  two  fcdlowing  questions.     First,  whether  the  plaintiff 

reoeiTed  any  benefit  from  taking  the  clover  with  the 

btriey  straw,  suflScient  to  compensate  him  for  the  cost 

of  the  clover  seed,  and  the  extra  expense  of  sowing  and 

nUing.     Secondly,  whether  a  prudent  and  experienced 

fiuioer,  knowing  that  his  term  was  to  expire  at  Michael^ 

maSf  would  sow  clover  with  his  barley  in  the  spring, 

vhere  there  was  no  covenant  that  he  should  do  so ;  and, 

whether,  in  the  long  run,  and  on  the  average,  he  would 

repay  himself  in  the  autumn  for  the  extra  cost  incurred 

in  the  spring.     The  jury  answered  both  these  questions 

io  the  negative. 

The  question   for   the  opinion   of  the   Court   was, 
vbether  the  plaintiff  was  entitled  to  the  clover  cut  in 
May  1831,  as  emblements.- 
The  case  was  argued  in  this  term. 

FoHeit  for  the  plaintiff.  The  question  is,  whether  the 
tenant,  whose  interest  has  been  put  an  end  to  by  the  death 
of  cestuique-vie,  is  to  have  the  crop  of  clover  as  emble- 
ments ?  The  rule  is,  that,  where  a  tenant  holding  for  an 
QBcertain  time  sows  and  manures  the  land,  or  generally 
btttows  labour  and  expense  upon  it,  for  the  purpose  of 
ninnga  crop,  he  is  entitled  to  that  crop  as  emblements; 
though  he  is  not  entitled  to  any  thing  of  a  permanent 
nature,  as  trees  planted  by  him,  or  their  produce.  The 
objection  to  the  right  of  the  tenant  in  this  case  will  pro- 
bably be^  that  the  clover  was  sown  early  in  the  Mat/y  and 
not  cot  til]  the  end  of  the  May  of  the  following  year ;  and 

that 
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1833.        that  because  some  of  the  old  authorities,  in 
•  emblemeDts,  use  the  words  ^^  annual  profits,"  the  tenant 

Gkatis 

agakut  here  cannot  be  entitled,  the  clover  not  conung  under 
that  description.  Thb  use  of  the  word  <*  annual''  arises 
from  the  fact,  that  the  crop  sown,  in  most  cases,  is  taken 
in  the  course  of  a  year.  There  are,  however,  several 
sorts  of  crops  which  are  not  cut  in  that  time,  as  to  whichy 
nevertheless,  the  tenant  is  entitled  to  emblements.  The 
principle  is  thus  laid  down  by  Mr.  Justice  BlacksUmez 
*^  If  a  tenant  for  his  own  life  sows  the  lands,  and  dies 
before  harvest,  his  executors  shall  have  the  emblements 
or  profits  of  the  crop,  for  the  estate  was  determined  bjr 
the  act  of  God ;  and  it  is  a  maxim  in  the  law,  that  actus 
Dei  neminifacit  injidrtam.  The  representatives,  there- 
fore, of  tiie  tenant  for  life  shall  have  the  emblements,  to 
compensate  for  the  labour  and  expense  of  tilling,  ma- 
nuring, and  sowing  the  lands;  and  also  for  the  encourage- 
ment of  husbandry,  which  being  a  public  benefit,  tending 
to  the  increase  and  plenty  of  provisions,  ought  to  have 
the  utmost  security  and  privilege  that  the  law  can  give 
it  (a).  •  • .  The  doctrine  of  emblements  extends  not  only 
to  corn  sown,  but  to  roots  planted,  or  other  annual  arti- 
ficial profit,  but  it  is  otherwise  of  fruit  trees,  grass,  and 
the  like ;  which  are  not  planted  annually  at  the  expense 
and  labour  of  the  tenant,  but  are  either  a  permanent,  or 
natural,  profit  of  the  earth.  For  when  a  man  plants  a 
tree,  he  cannot  be  presumed  to  plant  it  in  contempladon 
of  any  present  profit,  but  merely  with  a  prospect  of  its 
being  useful  to  himself  in  future,  and  to  future  sucoee- 
sions  of  tenants  {by  Both  the  reasons  here  given,  the 
justice  of  compensating  the  tenant,  and  the  importance 

(a)  2  Bla.  Com.  12S.  (Book  2.  cb.  Yiii.)  (6)  Ibid.  1S5. 

of 
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of  eDooaraging  husbandry,  apply  to  crops  which  are        183S. 
not  annual.     The  doctrine  of  the  passa£:e  in  Blackstone       ^ 
18  taken  from  Lord  Coh?s  commentary  'on  the  sixty-        againu 

^  ^  Weld. 

ci^di  section  of  Littleton  {a).     The  distinction  is  be- 
tween those  cases  where  an  expense  has  been  incurred 
by  the  toiant,  on  the  expectation  that  the  crop  was  to 
repay  him,  and  those  where  the  tenant  has  not  been- 
pat  to  expense  on  such  expectation,  as  in  the  instance 
of  trees   not  planted   by  himself.     Therefore,  if  the 
lessee  for  life  of  a  hop-ground  die  in  August^  before  the 
hops  are  severed,  the  executor  shall  have  them,  though 
growing  on  ancient  roots :  Latham  v.  Atwood{b).    [^Lit" 
Hedak  J.  What  would  you  say  of  liquorice,  or  madder? 
Parle  J.  Or  teazles  ?J    The  Court  of  Common  Pleas 
has  allowed  the  right  to  emblements  of  teazles ;  Kings- 
imyy,  Collins  and  Another  (c):  at  any  rate,  the  right 
was  not  contested.     But,  in   fact,   no  distinctipn  can 
be  taken  between  annual  and  other  artificial  crops.    The 
pnrty  sows,  and  must  receive  compensation  for  so  doing; 
odierwise  no  tenant  for  an  uncertain  interest  would  sow 
or  manure.     And  the  questions  put  to  the  jury  by  the 
learned  Judge  who  tried  the  cause  were  intended  to 
ascertain  the  nature  of  the  crop,  not  the  time  it  takes 
to  come  to  maturity :  the  real  ground  of  tlie  tenant's 
daim  being  the  expense  and   the  labour.     ^Parke  J. 
Would  you  extend  that  to  four  or  five  crops  ?  the  effect 
of  manuring  may  continue  for  ten  years.]     Only  one 
crop  is  claimed.     [^Patteson  J.     That  you   have  had, 
die  crop  of  barley.]    The  finding  of  the  jury  is  con- 
dosive  against   that.     Suppose  the  clover  had   been 
nn  without  the  barley;  as  the  facts  are  found,  the 

M  Ok  Liu.  55.  a.  6.  (6)  Cro,  Car.  515.        (c)  4  Bmgh,  202. 

plaintiff 
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1883.       plaintiff  would  be  sitaated  exacdy  as  he  is  at  present. 
7  The  clover  is  not  sown  to  benefit  the  barley :  it  may  be 

Gravis  .  . 

^<Mit        injurious  to  it.     The  clover  was  sown  with  a  view  to 
repayment  by  cutting  the  clover;  the  barley,  with  n 
view  to  repayment  by  cutting  the  barley.     [Parke  J. 
But  you  have  had  a  crop  of  clover.]     Clover  is  sown 
that  it  may  be  mown  in  the  following  year.     The  plain- 
tiff has  had  no  compensation  for  sowing  the  clover. 
{Parke  J.    Some  compensation  he  has  had :   you  are 
insisdng  that  he  must  have  an  adequate  one.]    It  may 
perhaps  be  quesdonable  whether  the  plaintiff  be  entitled 
to  a  second  crop  of  clover ;  but  that  he  does  not  seek ;  he 
does  not  complain  of  the  crop  cut  in  autumn  1831y  but  of 
that  cut  in  May.     [Patieson  J.    The  question  is  this;  if 
you  sow  a  crop  to  be  taken  eighteen  months  after,  are 
you  to  have  emblements?]    The  sowing  and  the  rolling 
were  exclusively  for  the  clover.     Suppose  the  cestui  qui 
vie  had  died  a  week  before  the  maturity  of  the  crop, 
would  there  not  have  been  emblements?    Then  why 
not  in  the  present  case?     When  is  the  year  to  begin? 
Is  it  to  be  the  next  calendar  year?  if  so,  the  crop  was 
taken  by  the  defendant  before  the  year  was  expired. 
ILittledale  J.    The  year  may  be   reckoned   from   the 
sowing.     Parke  J.    In  the  case  of  hops,  the  year  runs 
from  the  time  at  which  the  additional  expense  is  incurred 
which  is  necessary  to  make  the  hops  grow.]     There  is 
no  ground  for  confining  the  time  to  a  year  at  ail :  it  is 
a  mere  question  of  repayment.     The  distinction  between 
crops  which  are  usually  annual  and  those  which  are 
permanent,  is  intelligible,  only  on  the  ground  that  ex- 
pense is  incurred  in  one  case  and  not  in  the  other.   And 
the  distinction^  so  understood,  would  be  consistent  with 
the  allowance  of  emblements  of  crops  which  came  to 

maturity 
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natari^  thirteen  months  after  they  were  sown ;  a  case  ]  SSS. 
wbich  is  clearly  within  the  mischief  sought  to  be  pre-  ^^~^ 
Tented  by  the  privilege  of  emblements.  Dr.  Bum  (a)  against 
remarks,  that  the  matter  had  not  come  in  question ;  but 
gives  his  opinion  that,  *^  for  clover,  saintfoin,  and  the 
like^  the  reason  of  manurancc^  labour,  ai^  cultivation, 
is  the  same  as  for  com." 

Gambier  for  the  defendant  The  true  principle  is, 
that  the  law  confines  its  allowance  of  emblements  to 
those  cases  in  which  there  is  an  outlay  of  cost  or  labour 
10  one  part  of  the  year,  the  recompence  for  which  cost 
or  labour  is  to  arise,  in  the  shape  of  a  crop,  in  another 
part  of  the  same  year.  If  the  decision  in  this  case 
should  be  in  &vour  of  the  plaintiff,  it  would  lead  to  in- 
oomerable  questions  hereafter,  all  of  which  will  be  pre* 
dnded  by  a  strict  adherence  to  the  ancient  rule^  which 
is  consistent  with  all  the  authorities  cited  on  behalf  of 
the  plaintiff.  With  resi>ect  to  the  passage  cited  from 
BlacisUmef  although  it  is  true  that  the  privilege  of  em- 
Uements  was  established  for  the  purpose  of  encouraging 
husbandry,  and  of  compensating  the  tenant  for  his 
laboar  and  expense,  yet  neither  of  these  purposes  fur- 
nishes the  test  by  which  it  is  to  be  determined  to  what 
extent  that  privilege  is  to  be  allowed.  It  is  good  hus- 
hsodry  to  convert  unproductive  grass  land  into  fertile 
neadow  land,  yet  the  law  allows  no  compensation  for  so 
ioing(6).  It  is  good  husbandry  to  plough  and  manure 
liod ;  yet  if  the  tenant's  estate  determine  before  he  puts 
in  tbe  seed,  he  will  be  entitled  to  no  compensation  (c). 

(a)  4  Sec*  Xav»  299.    Cited  Id  1  WiUiamt  Executors,  454. 

(6)  Co.  IMt.  69.  a. 

(e)  MaU*s  MSS*  doM  (4)  to  Co,  IMU  55,  a.  (ed.  H.  f  B.) 

Br. 
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1 838.        Br.  Abr.  {a)     Then  as  to  the  compensation.     If  a  tenant 

"  by  statute  merchant  sow  the  land,  and  before  the  matu- 

Okatu         ; 

offotfuf  rity  of  the  crop  he  be  satisfied  by  a  casual  profit,  he 
shall  have  the  com^  and  therefore  receives  more  than 
compensation  for  his  expense  and  labour  {b).  Therefore 
these  two  tests  must  be  abandoned ;  and  this  destroys 
any  argument  which  could  be  drawn  firom  the  finding  of 
the  jury,  for  that  finding  really  amounts  only  to  this, 
that,  generally,  a  tenant  who  sowed  clover  in  the  spring 
would  not  receive  compensation  before  the  following 
Michaelmasj  and  that,  in  this  particular  instance,  the 
tenant  has  not  received  compensation.  It  might  be 
added,  too,  that  the  finding  is  imperfect,  even  as  to  the 
question  of  compensation ;  it  ought  to  have  extended  to 
the  July  of  the  succeeding  year.  Again,  clover  is  ordi- 
narily fed  in  the  autumn,  and  the  feeding  has  not  been 
taken  into  the  account.  But  the  rule,  instead  of  being 
dependent  upon  these  tests,  has  been  laid  down  in  po- 
sitive and  arbitrary  terms.  The  compensation  mast 
arise,  in  the  shape  of  a  crop,  within  the  year  in  which 
the  cost  is  incurred.  Lord  Cokej  after  speaking  of  a 
com  crop,  which  is  the  instance  put  by  Littleton^ 
says  (c),  *'  And  so  it  is,  if  he  set  rootes,  or  sow  hempe 
or  flax,  or  any  other  annual  profit,  if,  after  the  same  be 
planted,  the  lessor  oust  the  lessee;  or,  if  the  lessee 
dieth,  yet  he  or  his  executors  shall  have  that  yeare's 
crop.  But  if  he  plant  young  fruit  trees,  or  young 
oaks,  ashes,  elmes,  &c.,  or  sow  the  ground  with  acomes, 
&c.,  there  the  lessor  may  put  him  out  notwithstanding, 

(a)  Emblements,  7. ;  also  Tenant  per  Capie,  &c.,  5,     II  H.  4.  90.  cited 
in  each  place. 

(6)   Vin.  Abr.  Emblements,  (A.)  pi.  2a     Co.  Litt.  55b. 
(c)  Co.  Litt.  55  b. 

because 
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becaose  they  will  yeeld  no  present  annuall  profit.^'  So  18S8. 
Qiief  Baron  Cmyii(a),  after  speaking  "of  corn  and 
looCi^  as  going  to  the  toiant's  executor,  adds  the  follow*  agotfur 
bg  «»»:-«<  ir  be  plant  bops  from  old  roots ;  for  be  """^ 
aimiially  manures  the  land,  &c.  If  be  sow  hemp,  flax, 
or  other  thing  of  an  annual  profiL"  So  in  Mollis 
Abridgment  (£),'  ^  If  lessee  at  will  sows  the  land  with 
gnun,  rcwts,  flax,  hemp,  or  otlier  annual  profit,  and  the 
kssor  enters  before  severance,  yet  he  shall  have  it."  The 
exceptions  made  by  Blackstonef  in  the  passage  cited  on  the 
other  side  (c),  recognise  the  same  criterion.  The  old  law 
seems  to  have  allowed  emblements  within  the  year  to 
that  tenant  only  who  had  actually  sown.  The  case  of 
Latham  v.  Ataaood{d)  went  further;  for,  in  that  case, 
the  par^  might,  or  might  not,  have  put  into  the  ground 
that  which  produced  the  crop.  The  language  of  the 
leport  is,  that  hops  were  like  emblements.  Cruise  re- 
marks upon  this  case  {e\  ^^  This  determination  was  pro- 
bably OD  the  account  of  the  great  expense  of  cultivating 
the  ancient  roots;''  from  which  language  it  may  be  col- 
lected that  the  writer  considered  the  decision  to  have 
iatroduoed  a  novelty.  IDenman  C.  J.  There  was  some 
&CQ8sion  as  to  the  time  at  which  hops  began  to  be  cul- 
tivated at  all  in  this  country,  in  a  case  in  tlie  House  of 
Lofds:  Knight  v.  Halsiy{g).']  In  Kir^sbury  v.  Col^ 
im(A},  the  question  was  not  argued  at  the  bar;  the 
point  as  to  emblements  was  merely  suggested  by  the 

(a)  Cum,  Dig.  Bient,  (G.  1.) 

(0  1  RolL  Abr.  798.,  Embiemenit,  (A.)  22. 

(c)  2  m.  Com.  123.  (bookii.  ch..3.),  ante,  p.  108. 

[i]  Oo.  Car.  51 5.  {e)  Cruiu's  Dig.  (1.)  1  la  (Ed.  3.) 

d)  2  A  4-  r.  180-  (A)  4  Bing,  202. 

VolV.  I  Court 
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1833.       Court  towards  the  end  of  the  argument.     No  refetenee 
was  made,  in  the  pleadings  or  elsewhere,  to  the  natofe 

«|r«>ut  of  the  crop  of  teazles,  or  of  their  cultivation,  nor  to  the 
time  of  their  being  planted,  or  coming  to  maturityi  or 
being  cut  IParke  J.  And  it  was  assumed  that  teiuuit 
from  year  to  year  was  entitled  to  emblement^  without 
any  custom  of  the  country  to  that  effect  being  shewn  to 
exist.]  In  point  of  fact,  teazles  are  sown  in  March, 
thinned  and  hoed  after  they  come  up,  thinned  and  heed 
again  in  the  following  year,  and  the  crop  is  taken  in  the 
August  of  that  following  year.  Again,  in  the  case  of 
hops,  the  fact  is  that  they  grow  by  the  roanuranoe  and 
industry  of  the  owner,  by  the  making  of  hills  and  setting 
of  poles.  So  that,  in  each  case,  there  is  not  merely  the 
original  outlay,  but  an  annual  outlay  and  labour,  which 
cannot  be  said  in  the  present  case.  With  cespect  to  the 
passage  cited  from  Bumj  it  is  alluded  to  in  a  manuscript 
note  of  Mr.  Seijeant  Hillj  on  the  following  passage  in 
Vinet^s  Abridgment  {a)  i — "  So,  if  lessee  at  will  sows  the 
land  with  hay-seed,  and  by  this  increases  the  grass,  and 
the  lessor  enters  and  ejects  him,  yet  the  lessee  shall 
not  have  it"  The  note  is  as  follows :  —  "  V.  Bum*s 
Ecd.  Law,  2  vol.  647.  {b\  that  it  seems  otherwise  as  to 
clover,  saintfoin,  and  the  like,  but  that  no  case  occurs 
wherein  these  matters  have  come  in  question.  If  arable 
land  is  sown  with  a  crop  of  corn  and  clover,  &C.,  in 
March,  and  the  estate  of  the  tenant,  being  uncertain, 
determine,  not  by  his  own  act,  after  harvest,  and  before 
the  next  year's  crop  of  clover  is  ripe  (which  is  usually 

(a)  Vin.  Abr.  9.  368.  (folio),  EnMementt,  95. 

(6)  Sic  in  MS.     The  reference  is  to  the  edition  of  1765,  and  cor- 
responds to  Tol.  iv.  p.  299.  of  later  editions. 

in 
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in  Majf  or  Jime\  it  seems  that  this  crop  of  clover  will  18SS. 

bdoog  to  him  in     mainder  or  reversion  ;  for  this  crop  "^"^ 

"  ^  Gratis 

VIS  not  9L  present  annual  pr^^  according  to  the  expres-  anamu 

Wblo* 

in  Co.  Lot.  55.  b.     But  if  the  land  had  been  sown 


only  with  dorer,  See,  and  the  estate  had  determined  as 
ifiNfesud,  before  the  clover  was  ripe,  whether  the  first 
and  second  crops  of  clover  ia  the  same  year  (for  there 
are  osnally  two  crops  in  a  year),  or  whether  the  first 
crop  only,  or  neither  of  them,  shall  belong  to  the  tenant, 
or  his  executors  or  adminbtrators."  Independently  of 
all  authority,  the  importance  of  a  fixed  arbit^ry  rule  is 
apparent,  firom  the  disputes  and  inconveniences  which 
would  arise  from  allowing  the  right  to  emblements  in 
the  present  case.  Who  is  to  have  the  benefit  of  the 
autumn  fiseding?  The  case  finds  depasturing  in  autumn 
to  be  necessary;  is  the  remainder-man  to  do  this,  or 
can  he^  by  neglecting  it,  destroy  the  previous  tenant's 
right,  or  is  the  previous  tenant  himself  to  occupy  that 
he  may  depasture  ?  Whose  is  the  second  crop  of  the 
second  year?  The  case  finds  that,  where  the  clover  is 
far  seed^  no  crop  is  taken  for  hay.  Now,  if  the  lessee 
be  entitled  to  the  first  crop  only,  can  he  have  it  for  seed, 
and  so  deprive  the  remainder-man  of  the  second  crop 
altogether?  The  case  extends  the  difficulty  even  to 
the  third  year ;  and  the  analogy  will  be  applied  to  ar- 
tificial grasses,  some  of  which  can  not  be  taken  till  the 
third  year.  In  the  case  of  fresh  plants  of  hops,  the  re- 
mainder-man may  be  kept  out  for  three  years,  if  the 
tenant  is  to  have  compensation. 

FoBett  in  reply*     The  plaintiff  cldms  only  that  crop 
vhich  is  the  produce  of  his  industry,  and  which  is 

I  2  actually 
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1838.  actually  growing  at  the  determination  of  his  estate. 
"""^  For  that  is  no  longer  land,  but  personalty :  it  may  be 
m^mut  considered  as  virtually  severed,  and,  if  the  land  were 
occupied  by  the  tenant  in  fee,  it  would  go  to  his  exe- 
cutor and  not  to  his  heir.  And  this  relieves  the  case 
from  the  analogies  which  have  been  suggested  on  the 
other  side.  It  might  as  well  be  contended  that  if  a 
tenant  put  up  a  fixture,  for  the  purpose  of  trade,  he  can- 
not take  it  after  the  expiration  of  a  year,  which  would 
be  in  contradiction  to  the  case  of  Penton  v.  Bobari  (a). 
Suppose  a  crop  were  delayed  beyond  a  year,  by  a  late 
season,  is  the  tenant  to  lose  this  ?  The  case  of  Evans  ▼• 
Boberts{b)  shews  that  a  growing  crop  is  no  part  of  the 
real  estate,  for  it  was  there  held  by  Littledale  J.  not  to 
be  an  interest  in  land,  under  the  fourth  section  of  the 
statute  of  frauds.  [^Littledale  J.  I  am  not  prepared 
to  say  that  I  should  not  have  considered  that  a  crop  of 
apples  would  go  to  the  executor  also;  so  that  this 
proves  too  much.  The  ground  of  the  decision  was,  that 
the  executors  were  entitled  to  such  a  crop  as  chattels.] 
The  crop  might  be  taken  in  execution.  And  all  the 
cases  on  the  statute  of  frauds  turn  upon  the  question  of 
personalty  or  not  personalty,  not  upon  the  distance  of 
time  at  which  the  crops  have  been  sowed.  The  ex- 
pressions cited  on  the  other  side  apply  to  the  distinction 
between  periodical  and  permanent  produce,  not  to  the 
distinction  between  a  year  and  a  year  and  a  day. 
[Parke  J.  Suppose  the  case  of  a  nurseryman,  who 
plants,  intending  to  remove  what  he  plants.]  He  would 
be  entitled  to  do  so,  if  his  estate  determined  as  in  the 


• 

(a)  S  Eaa,  88.  (6)  SD^fCr.  889.    . 
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present  case.  No  oljgectioD  can  arise  from  a  crop  of  16SS. 
bariej  baving  been  taken  by  the  plaintiiF  after  the 
detennination  of  his  estate;  for,  if  his  estate  had  lasted  ^fiut 
over  the  time  at  which  he  took  the  barley,  the  growing 
cropi  withoDt  any  additional  act,  or  "expense,  would 
hare  been  the  clover  simply.  iPatieson  J.  Who  is  to 
hoe  and  weed  ?]  The  same  party  who  would  hoe  and 
weed  in  the  case  of  com  growing :  the  distinction  be- 
tween com  and  clover  is  denied  by  the  plaintiff. 

Cur.  adv.  vuli. 

DsBMAN  C  J.  on  a  subsequent  day  delivered  the 
judgment  of  the  Court. 

In  this  case  the  plaintiff  is  undoubtedly  entided  to 
emblements.  The  question  is,  whether  that  which  is 
here  called  the  second  crop  of  clover  falls  under  that 
description  ?     We  think  it  does  not. 

In  the  very  able  argument  before  us,   both  sides 
agiwed  as  to  the  principle  upon  which  the  law  which 
gives  emblements  was   originally  established.      That 
principle  was,  that  the  tenant  should  be  encouraged  to 
cnhivate,  by  being  sure  of  receiving  the  fruits  of  hb 
Isboor;  but  both  sides  were  also  agreed  that  the  rule 
£d  not  extend  to  give  the  tenant  all  the  fruits  of  his 
bbour,  or  the  right  might  be  extended  in  that  case  to 
things  of  a  more  permanent  nature,  as  trees,  or  to  more 
crops  than  one;  for  the  cultivator  very  often  looks  for 
a  eompensation  for  his  capital  and  labour  in  the  produce 
of  successive  years.     It  was,  therefore,  admitted  by  each, 
that  the  tenant  eonld  be  entitled  to  that  species  of  pro- 
duct only  which  grows  by  the  industry  and  manurance 
of  man,  and  to  one  crop  only  of  that  product.     But  the 
pUntjflT  insisted  that  the  tenant  was  entitled  to  the  crop 

I  S  of 
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1889.  of  any  v^table  of  that  nature,  whether  produced  an- 
nually or  not,  which  was  growing  at  the  time  of  the 
cesser  of  the  tenant's  interest ;  the  defendant  contended 
that  he  was  entitled  to  a  crop  of  that  species  only  whidi 
ordinarily  repays  the  labour  by  which  it  is  prodnoedf 
within  the  year  in  which  that  labour  is  bestowed,  though 
the  crop  may,  in  extraordinary  seasons,  be  delayed 
beyond  that  period.  And  the  latter  proposition  we 
consider  to  be  the  law. 

It  is  not,  however,  absolutely  necessary  to  decide  thb 
question ;  for,  assuming  that  the  plaintiff's  rule  is  the 
correct  one,  the  crop  whjch  is  claimed  was  not  the  crop 
growing  at  the  end  of  the  term.  The  last  cestui  que  vie 
died  in  July :  the  barley  and  the  clover  were  then  growing 
together  on  the  same  land,  and  a  crop  of  bothj  together, 
was  taken  by  the  plaintiff  in  the  autumn  of  that  year ; 
though  the  crop  of  clover  of  itself  was  of  little  value. 
Thus  the  plaintiff  has  had  one  crop:  and  if  it  were 
necessary,  either  generally,  or  in  the  particular  case,  that 
the  crop  taken  should  remunerate  the  tenant,  we  must 
observe,  that  though  the  crop  of  clover  alone  did  not 
repay  the  expense  of  sowing  and  preparation,  the  case 
•does  not  find  that  both  crops  together  did  not  repay  the 
-expenses  incurred  in  raising  both.  The  decision,  ther^ 
fore,  might  proceed  on  this  short  ground :  but  as  the 
more  general  and  important  question  has  been  most 
fully  and  elaborately  arguedf,  we  think  it  right  to  say 
we  are  satisfied  that  the  general  rule  laid  down  by  the 
defendant's  counsel  is  the  right  one. 

The  principal  authorities  upon  which  the  law  of 
-emblements  depends,  are  Littleton,  sect  68.,  and  Cok^% 
•commentary  on  that  passage.  The  former  is  as  follows: 
^^  If  the  lessee  soweth  the  land,  and  the  lessor,  after  it 

is 
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issDwne  and  before  the^^orne  is  ripe,  put  him  out,  yet        18S3. 
the  lessee  shall  have  the  come,  and  shall  have  free  entiy, 
cgresse  and  r^resse  to  cut  and  carrie  away  the  corner        ^S^ 
because  he  knew  not  at  what  time  the  lessor  would 
eut^  upon  him/'     Lord  Coke  (a)  says,  ^  the  reason  of 
diis  is,  for  that  the  estate  of  the  lessee  is  uncertaine, 
aod,  therefore,  lest  the  ground  should  be  unmanured, 
whidi   should   be  hurtful  to  the    commonwealth,   he 
AJl  reap  the  crop  which  he  sowed  in  peace,  albeit 
tke  lessor  doth  determine  his  will  before  it  be  ripe. 
And  so  it  is  if  he  set  rootes  or  sow  hempe  or  flax,  or 
any  other  annual  proflt,  if  after  the  same  be  planted,  the 
lessor  oast  the  lessee ;  or  if  the  lessee  dieth,  yet  he  or 
lis  executors  shall  have  that  yeare^s  crop.     But  if  he 
plant  yonng  fruit  trees,  or  young  oaks,  ashes,  elms,  &c 
or  sow  the  ground  wiih  acomes,  &c.  there  the  lessor 
nay  put  him  out  notwithstanding,   because  they  will 
yield    no  present  anmuM  profit**     These  authorities 
aie  strongly  in  favour  of  the  rule  contended  for  by 
the  defendant's   counsel;    they  confine    the   right  to 
things   yielding  present  annual  profit:    and    to    that 
yeai^s  crop,'  which  is  growing  when  the  interest  deter- 
mines.    The  case  of  hops,  which  grow  from  ancient 
roots,  and  which  yet  may  be  emblements,  though  at  first 
fight  an  exception,   really  falls  within  this  rule.     In 
Latham  v.  Atwood  {b\  they  were   held   to   be    ^*  like 
emblements,"  because  they  were  *^  such  things  as  grow 
by  the  manurance  and  industry  of  the  owner,  by  the 
Slaking  of  hills,  and  setting  poles:"  that  labour  and  ex- 
pease,  without  which  they  would  not  grow  at  all,  seems 
to  have  been    deemed   equivalent  to   the  sowing  and 

(c)  Co^IMU  SSa.  {ft)  Cro.Car,Sl5. 

'I  4  planting 
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1833.  planttDg  of  other  vegetables.  Mr.  Cruise  in  his  Dt- 
gest  I.  110.  (fl),  says  that  this  determination  was  probably 
againu  oti  account  of  the  great  expense  of  cultivating  the  ancient 
roots.  It  may  be  observed,  that  the  case  decides  that 
hops,  so  far  as  relates  to  their  annual  product  only,  are 
emblements;  it  by  no  means  proves,  that  the  person 
who  planted  the  yoang  hops  would  have  been  entitled  to 
the  first  crop  whenever  produced. 

On  the  other  hand,  no  authority  was  cited  to  shew 
that  things  which  take  more  than  a  year  to  arrive  at 
maturity,  are  capable  of  being  emblements,  except  the 
case  of  Kingsbwy  v.  Collins  {b)^  in  which  teazles  were 
held  by  the  Court  of  Common  Pleas  to  be  so.  But  this 
point  was  not  argued,  and  the  Court  does  not  appear 
to  have  been  made  acquainted  with  the  nature  of  that 
crop  or  its  mode  of  cultivation,  or  it  may  be^  that  in  the 
year  when  the  plant  is  fit  to  gather,  so  much  labour  and 
expense  is  incurred,  as  to  put  it  on  the  same  footing  as 
hops.  We  do  not  therefore  consider  this  case  as  an 
authority  upon  the  point  in  question. 

The  note  of  Serjeant  Hill  in  9  Viiu  Abr.  S68.  in 
Lincdn^s  Inn  Library,  which  Mr.  Gambier  quoted,  is 
precisely  in  point  in  the  present  case,  and  proves  that, 
in  the  opinion  of  that  eminent  lawyer,  the  crop  of 
clover  in  question  does  not  belong  to  the  plaintifis.  It 
is  stronger,  because  there  the  estate  of  the  tenant  is 
supposed  to  determine  after  harvest,  whereas  here  it 
determined  before. 

The  weight  of  authority,  therefore,  is  in  favour  of 
the  rule  insisted  upon  by  the  defendant  There  are 
besides   some    inconveniences,    doubts,    and    disputes, 

(a)  Ed.  5.  (6)  4  Bin^.  202. 

which 
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which  were  pointed  out  in  the  argument,  which  would        1888. 
arise  if  the  other  rule  were  to  prevail.     Is  the  tenant  to        — ^ 

Gratw 

have  the  feeding  in  autumn,  besides  the  crop  in  the        ^ai$ui 

feUowing  year?     If  so,  he  gets  something  more  than 

tme  crop.     Is  he  to  have  the  possession  of  the  land  for 

the  purpose ?   Or  is  the  reversioner  to  have  the  feeding; 

iod,  in  that  case,  is  the  reversioner  to  be  liable  to  an 

icdon  if  he  omits  to  feed  off  the  clover,  and  thereby 

spoils  the  succeeding  crop?   These  inconveniences  do 

not  arise  if  the  defendant's  rule  is  adopted.     It  also 

prevents  the  reversioner  from  being  kept  out  of  the  full 

enjoyment  of  his  land  for  a  longer  time  than  a  year  at 

the  most;  whereas,  upon  the  other  supposition,   that 

period  niay  be  extended  to  two  or  more  years,  according 

to  the  nature  of  the  crop. 

We  are  therefore  of  opinion,  that  the  rule  regulating 
emblements  b  that  which  the  defendant  has  contended 
far,  and  that  for  this  reason  also  he  is  entitled  to  our 
jodgment. 

Judgment  for  the  defendant. 
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Doe  dem.  Joseph  Gwillim  against  Samuel 

GwiLLIM. 


_^Tcitator<k.  l^JECTMENT   for  a  dwelliDg-house,   &c   in    the 

£/A  }.!Us^iom% :  — "  Ab  county  of  Gloucester.  At  the  trial  before  BoumquetJ*^ 

'  tOOChioff  IDT 

worldly  atate»  ^^  the  Gloucester  Summer  assizes  1832,  the  lessor  of  the 

JS^^a^^a^  plainti£^  Henry  Gwillim^  proved  the  marriage  of  his 

fefio^/nuu^  father  and   mother,   the  baptism  of  himself,  and  the 

Dcr:  lint,  I  give  death  of  his  father,  the  testator,  in  the  year  1817  in 

to  my  wife  ^im  ^                  nf 

the  wkcie  cfmjf  possession  of  the  premises.     In  answer  the  defendant 

atate$t  goods, 

aiiddMd%  contended,   that  the  property  in  question,  being  for- 

liTioff  itocky  ud 

debts,  daring  merly  part  of  the  Forest  of  Deatij   and  encroached 

and  DO  kmgcr,'  therefrom,  the  plaintiff  could  not  recover  in  an  action 

to  go  to  my^  of  ejectment  unless  he  shewed  a  title  previous  to  the 

f^  w  "  ^^  ^^''^  ^-  ^'  ^'*  ^^^^^  avoided  any  grant  made  by  the 

^ow*«<  «wf  crown  subsequent  to  that  act,  and  for  this  Goodtitle 

them  miou  v.  BaldwM  (a)  was  cited.     The  defendant  further  put 

and  money,^ 

He  then,  after  in   the   Will  of  his  father,   the   said   Henry  GwUUmf 

giYiog  to  bis 

eldest  son  e  which  bore   date   the  7th   of  May  1804,  and  was  as 

left  to  bb^^'  follows :  —  "  As  touching  such  worldly  estate  where- 

lot^land*  with  it  has  pleased  God  to   bless  me  in   this   life,  I 

sCTiM)  tobim  8*^^  devise,  and  dispose  of  the  same  in  the  following 

and  bis  Uwful  manner  and  form :  first,  I  give  and  bequeath  to  my  wife 

bars  for  ever;  o                         i                        «^ 

and  if  no  b«rs,  Ann  the  whole  of  my  estates,  goods,  and  chattels,  living 

to  bis  next  " 

brother  and  bis  stock,  and  debts,  during  her  widowhood,  and  no  longer, 

lawful  beirs  for  ...                                        ,                i       i         i            i    i 

ever.    Tben  to  Keep  It  m  possession,  nor  by  any  husband,  or  help- 
followed  four  ,                                        , 
otber  derises  niate,  or  company  keeper,  or  inmate,  or  by  any  person 

in  similar  terms 

to  four  otber  sons,  and  then  be  gave  to  his  ton  John  a  dvoeUtng-hotue  and  piece  ofgrommd,  4^ 
also  his  goods  and  living  stock.  He  then  devised  to  his  daughter  a  house  and  gardens,  and 
to  her  son  and  bis  lawful  beirs  for  ever :  Held,  that  John  took  a  life  estate  only  in  the  bouse 
and  ground  devised  to  biro. 

(a)  II  Enstt  108. 

that 
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that  take  a  lease  of  her  life,  or  lodger,  but  demeatly  to        1888. 
go  to  my  dear  children  as  I  have  appointed  and  disposed      ruiil 
to  them  in  lots  and  in  money.  Gwxlum 

Secondly,  to  my  son  Joseph  GwiUim  I  leave  10/«  out      Owiluk. 
of  my  goods  and  chattels,  to  be  paid  him. 

Thirdly,  to  my  son  Henry  Gmllitn  I  leave  the  piece 
of  ground  called  Jameses  Patch,  to  him  and  his  lawful 
\m  for  ever,  and  if  no  heirs,  to  his  next  brother,  and 
his  lawful  heirs  for  ever. 

Foorthly,  to  my  son  George  GwiUim  I  leave  the  piece 
of  ground  called  Joneis  Patch  to  him  and  his  lawful 
heirs  for  ever;  and  if  no  heirs,  to  his  next  brother  and 
his  lawful  heirs  for  ever. 

To  my  son  James  GmUttn  1  leave  the  piece  of  ground 
called  MaUheoiis  Patch,  and  the  piece  of  ground  called 
DdtUamfs  Patch,  to  him  and  his  lawful  heirs  for  ever ; 
and  if  no  heirs,  to  his  next  brother  and  his  lawful  heirs 
Cm*  ever. 

To  my  son  Samuel  GwiUim  I  leave  the  bam  and  the 

stables,  and  the  low  piece  of  ground  next  adjoining, 

*'Gdled  Hemes^s  Patch,  and  the  other  called  Clareer 

Patchj  to  him  and  his  lawful  heirs  for  ever ;  and  if  no 

heirs,  to  his  next  brother  and  his  lawful  heirs  for  ever. 

To  my  son  WiUiam  GwiUim,  soldier,  I  leave  the 
piece  of  ground  called  Quance  Patch,  to  him  and  his 
lawful  heirs  for  ever ;  and  if  no  heirs,  to  his  brother 
John  GwiUim  and  his  heirs  for  ever. 

JIso  to  mf  son  John  Gwillim  /  leave  my  dweUing-house 
and  naU'Shop,  and  cider  miU,  stables,  andpigscot,  garden, 

hremhouse,  and  the  piece  of  ground  adjoining  to  it ;  also 

^  goods  and  chattels  and  living  stock  that  I  shall  leave* 
Also  to  my  daughter  Mary  Leyrige  I  leave  the  house 

^led  Dancing  House  and  gardens,  and  to  her  son 

^^^^  Leyrige  and  his  lawful  heirs  for  ever." 

This 
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1888.  This  will  was  properly  executed  and  attested. 

"■"•  In  1817,  Henry  GwiUinh  the  testator,  died;  Josqfkf 

OwiLUM  the  lessor  of  the  plaintiff,  was  his  heir  at  law ;  his  two 

agukui 

OtnujM«  Other  sons,  Samuel  and  Joknj  and  his  widow. 


him*     The  widow  afterwards  died.     The  defendant  pro- 
duced a  conTeyance,  bearing  date  the  24th  and  25th  of 
Augusij  1819,  from  the  said  John  Gwillimj  the  devisee^ 
to  Samuel  Gwilltm,  the  defendant,  of  all  his  estate  and 
interest  in  the  premises,  in  consideration  of  natural  lore 
and  affection  and   105.     In  reply,   the  lessor  of  the 
plaintiff  called  witnesses,  who  proved  that  when  they 
first  remembered  the  premises,  seventy  years  ago,  the 
premises  were  all  inclosed,  and  had  the  appearance  of 
old  inclosures,  and  that  the  testator  and  the  party  of 
whom  he  purchased  had  occupied  the  same  during  the 
whole  of  that  time.     The  lessor  of  the  plaintiff  further 
proved  the  conviction  of  John  GwiUim^  in  1820,  and 
judgment  against  him  for  felony ;  and  that  at  the  time 
the  deed  was  executed  by  him  to  the  defendant,  he  was 
lying  in  Gloucester  gaol  on  a  charge  of  horse-stealing; 
and  the  plaintiff  further  relied  on  the  statute  17  Ed*%. 
c.  16.,  which  recites,  ^^  that  it  is  used  in  the  county  of 
Gloucester^  by  custom,  that  after  one  year  and  one  day 
the  lands  and  tenements  of  felons  shall  revert  and  be 
restored  to  the  next  heir,  to  whom  they  ought  to  have 
descended  if  the  felony  had  not  been   done.''      The 
learned  judge   put  two   questions   to    the  jury:     1st. 
Whether  the  premises  in  question  were  old  encroach- 
ments, made  previously  to  the  20  Car.  2.  ?  and  the  jury 
found  that  they  were.     2dly.  Whether  the  conveyance 
from  John  to  Samuel  Gwillim  was  bonA  fide  or  fraudu- 
lent ?    The  jury  found  that  it  was  fraudulent.    Upon  this 
the  learned  judge  said  that  he  was  of  opinion  that  John 

took 
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look  only  an  estate  for  lifei  and  therefore  that  the  word        18S8. 

iar  in  the  stat.  17  Ed.  2.  c.  16.  did  not  apply  to  the      ^     ~ 

^^  f  Ijo«  omu* 

case ;  and  be  directed  the  plaintiff  to  be  nonsuited,  but      Gwilux 
raerved  liberty  to  him  to  move  to  enter  a  verdict.  Owuxm. 

B.  V.  Bichards  now  shewed  cause.  John  Gwillim 
took  under  the  will  of  the  testator  an  estate  for  life 
only;  and  if  that  be  so,  upon  his  death,  that  estate  . 
vested  in  Joseph  the  heir  at  law  of  the  testator.  If  the 
devise  to  John  had  stood  alone,  it  would  clearly  have 
given  him  an  estate  for  life  only,  because  there  are  in  it 
no  words  of  inheritance  as  there  are  in  the  devises  to 
five  other  sons.  It  appears  from  that,  the  testator  knew 
how  U>  give  an  estate  of  inheritance,  and  as  he  has  not 
used  w<H^  sufficient  for  that  purpose  in  the  devise  in 
question,  he  must  be  taken  to  have  intended  to  give 
John  a  life  estate  only.  GaU  v.  Esdaile  (a)  will  be  re- 
lied upon  by  the  other  side.  There,  the  testator,  after 
commencing  with  a  recital  of  his  intention  to  dispose  of 
his  worldly  estate,  bequeathed  some  pecuniary  legacies, 
and  then  proceeded,  <*  As  to  the  rest  of  my  estate,  the 
two  houses  (describing  them)  I  give  to  my  wife  for  life, 
sod  after  her  decease  I  give  one  house  (describing  it) 
to  my  <laughter  Mary^^  and  the  Court  of  Common  Pleas 
hdd  that  the  daughter  took  a  fee  under  the  words  **  the 
rest  rf  my  estate.^*  There  those  words  occurred  in  the 
veiy  same  clause  with  the  devise  to  the  daughter,  and 
die  testator  had  no  other  real  property.  Here  the  word 
estate  does  not  occur  in  the  devise  to  John^  nor  is  it  in- 
corporated in  it  by  reference.  Besides,  even  in  that 
case  the  Master  of  the  Rolls  held  that  the  dai^h.ter  took 

(a)  8  Bmg.  838. 

an 


itgoi$ui 
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1833.        an  estate  for  life  only  (a).    The  general  role  ia,  that  the 
,  heir  at  law  is  not  to  be  disinherited  without  express 

Doc  dcm.  "^ 

GwiLUM  words  or  by  necessary  implication.  Supposing  that 
John  took  a  fee,  this  is  not  a  case  within  the  custom 
mentioned  in  the  stat.  16  Ed,  2.  c.  16^  because  that 
applies  only  to  cases  of  attainder  and  execotion,^  and 
not  to  a  case  where  the  felon  is  still  alive. 

The  SdHcitor-General  and  Busby  contra.  It  may  be 
collected  from  the  whole  of  the  will,  taken  together, 
that  the  testator  intended  to  give  a  fee  to  JMn,  and 
construing  the  devise  to  him  in  conjunction  with  the 
first  devise  to  the  wife  and  children,  the  words  used 
are  sufficient  to  give  him  the  fee.  The  introductory 
clause,  by  which  the  testator  expresses  an  intention  to 
devise  all  his  worldly  estate,  shews  that  he  intended  to 
depart  with  his  whole  interest;  and  the  subsequent 
words  ought,  therefore,  if  possible,  so  to  be  construed  as 
to  pass  an  estate  in  fee,  and  to  prevent  an  intestacy  as 
to  any  part  of  the  property.  The  testator,  after  that 
introductory  clause,  gives  to  his  wife  the  whole  of  his 
estates,  goods  and  chattels,  &c.  If  the  will  had  stopped 
there,  she  would,  by  force  of  the  word  estates^  have 
taken  a  fee :  Rc/aoe  v.  Bacon  ib) ;  but  he  afterwards  cuts 
down  the  devise  to  her  to  an  estate  during  widowhood, 
and  then  directs  that  the  whole  of  his  estates,  and  goods* 
and  chattels  shall  go  to  his  children,  as  he  has  appointed 
to  them,  in  lots  and  money.  If  the  will  had  stopped  at 
the  word  ^<  children,''  they  would,  by  force  of  the  word 
estates,  have  taken  a  fee  as  joint  tenants.  By  the  first 
devise  ther  testator  has,  in  the  words  **  the  whole  of  hb 

(a)  1  Buu^iM.  540.  (6)  ^  M.  i  S.  368. 

estates*" 
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marked  out  the  quantity  of  interest  he  intended        1883. 
hit  children  to  have  in  their  respective  lots,  meaning,  by  . 

Dob  deiD. 

the  subsequent  clauses,  to  apportion  his  property,  real      Owilum 

OMOVUi 

and  personal,  among  them.     The  words,  **  ike  whole  of     Owilum. 
mg  estatesj**  may  be  considered  as  incorporated,  by  re- 
ference, in  all  the  subsequent  clauses ;  and,  if  so,  those 
words,  construed  with  reference  to  the  introductory 
danse,  will  pass  a  fee.     The  question  is,  at  all  events, 
whether  the  words  of  the  subsequent  devises  of  the  spe- 
cific lots,  vary  or  diminish  the  efiPect  of  the  word  **  estates" 
in  the  first  devise.     The  devise  of  the  lot  to  the  second 
son  is  to  him  and  his  lawful  heirs  for  ever ;  but  then,  as 
die  testator  adds,  **  if  no  lawful  heirs,  to  his  next  brother 
and  his  lawful  heirs  for  ever : "  it  follows  that,  by  the 
word  heirs,  he  meant,  not  heirs  generally,  in  which  the 
next  brother  would  be  included,  but  special  heirs,  or 
heirs  of  the  body ;   and  consequently  the  second  son 
took  an  estate  tail  in  the  lot  devised  to  him.     The  same 
observation  applies   to  the  devises   to  the  four  other 
sons.     The  efiPect,  therefore,  of  the  word  estates^  may  be 
so  varied  by  the  devises  to  the  first  five  sons,  as  to  cut 
down  a  fee  to  an  estate  tail ;  but  in  the  devise  to  Jokn 
there  are  no  such  words,  and  consequendy  there  is  nothing 
there  to  vary  the  efiPect  of  the  words,  *^  the  whole  of 
my  estates,"  in  the  first  devise.     Besides,  in  the  devise 
to  JbAif,  the  dwellifig'house  and  land  is  coupled  with  the 
goods  and  chattels ;  and  as  there  can  be  no  doubt  he 
intended  to  pass  the  entire  property  in  the  goods  to 
him,  it  may  be  fairly  inferred  that  he  meant  also  to 
^e  him  an  entire  interest  in  the  land. 

Benhan  C.  J.      It  IS  very  difficult  to  apply  any 
fonner  decision  to  a  case  of  this  sort     Other  cases  are 

valuable 
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18S3.  valuable  only  as  furnishing  a  rule  of  oonstraction.  Gall 
s^      V.  Esdaile{a)  is  not  in  point     It  is  true  that,  in  the 

GwiLUM  early  part  of  this  will,  the  testator  expresses  an  intention 
Owiuiii.  to  devise  all  his  worldly  estate  i  whence  it  may  be  fairly 
inferred  (it  is  said),  that  he  intended  to  devise  the  fee; 
but  still,  in  order  to  efiPectuate  that  intention,  it  was 
necessary  that  he  should  afterwards  use  in  the  devising 
clause  words  sufficient  to  pass  a  fee;  and  the  question 
is,  whether,  in  the  devise  to  Johfh  there  are  any  audi 
words.  At  jfirst  I  thought  the  words  **  the  whole  of  my 
estates''  over^rode,  and  were  to  be  considered  as  incor- 
porated by  reference  in  the  other  devising  clauses  of  the 
will,  so  as  to  pass  to  the  devisees  a  fee  in  their  respective 
lots ;  but,  on  further  consideration,  I  think  they  cannot 
be  so  considered,  because,  in  the  devises  to  the  five 
sons  (which  precede  the  one  to  John)j  the  testator  gives 
them  estates  tail  only ;  he  cannot,  therefore,  by  the  use 
of  the  words  *^  the  whole  of  my  estates,''  in  the  first 
devise,  have  supposed  that  he  had  already  given  those 
sons  a  fee.  And  if  those  words  are  not  to  be  considered 
as  incorporated  in  the  devise  to  John^  the  words  there 
used  will  pass  a  life  estate  only.  Assuming  even  that 
the  actual  intention  of  the  testator,  as  expressed  in  the 
early  part  of  his  will,  'was  to  give  a  fee,  he  has  not  in 
the  devise  in  question  used  words  sufficient  to  carry  that 
intention  into  effect.    John  took  only  an  estate  for  life. 

LiTTLEDALE  J.  Gall  V.  EsdaUe  {a)  cannot  govern  the 
construction  of  this  wilL  The  testator  begins  by  ex- 
pressing an  intention  to  dispose  of  his  worUfy  estate; 
and,  first,  he  gives  the  whole  of  his  estates  and  goods  and 

(a)  8  Bing.  325. 

chattels 
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chattels  to  his  wife  during  ber  widowhood,  and  then        1883. 
(0  liis  cbfldren.  €is  he  has  afterwards  disposed  of  them      ^     , 
in  btf  and  money.     But  when  he  afterwards  divides       Gwiluk 
bis  property  into  lots  among  his  children,  he  does  not      Owiuiv. 
giie  to  off  a  fee,  but  to  five  sons  estates  tail ;  and  then 
he  clevises  one  lot  to  John^  without  using  any  words  of 
inheritance;     and    afterwards  devises  a  house  to   his 
duster  for  life^  and  after' her  death  to  her  son  and  his 

■ 

hebs  for  ever  ;  so  that  he  gives  a  fee  to  the  grandson. 
The  devise  to  Jbhn^  therefore,  being  framed  without 
•oy  words  of  inheritance,  and  coming  between  devises, 
b  which  he  has  given  estates  tail,  and  an  estate  in  fee^ 
puses  no  more  than  an  estate  for  life.  It  is  said,  that 
because  John  took  an  absolute  interest  in  the  goods  and 
diattds  and  living  stock,  it  must  be  inferred  that  the 
testator  intended  he  should  take  a  fee  in  the  realty. 
It  is  extremely  difficult  to  say  what  the  actual  intention 
of  the  testator  was.  The  question  is,  not  what  his 
actual  mtention  was,  but  what  is  the  meaning  of  the 
words  he  has  used :  and  I  have  no  doubt  that  a  devise 
to  one  son,  without  any  words  of  inheritance,  contained 
m  a  will,  in  which  such  words  do  occur  in  several 
devises  to  other  sons,  passes  only  a  life  estate.  I  think 
the  heir  at  law  is  entitled  to  recover. 

Parke  J«     In  expounding  a  will,  the  Court  is  to 

asoertun,  not  what  the  testator  actually  intended,  as 

contradisdogoisbed  fi'om  what  his  words  express,  but 

what  is  the  meaning  of  the  words  he  has  used.      I 

consider  it  doubtftil  what  the  testator  actually  meant 

(honld  be  done.    But  I  have  no  doubt  as  to  the  meaning 

tf  die  words   used  by  him.     Immediately  before  and 

^  die  devise  in   question,  he  uses  words  sufficient  to 

Vol  V.  K  pass 
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1838*  pass  estates  of  inheritance;  but  in  the  devise  in  quesdon 

_     .  there  are  no  such  words;    there  is,  then,  nothing  to 

GwitxDc  shew  that  he  meant  to  give  more  than  an  estate  for 

GwjLLuc  life  to  Jckn. 


Patteson  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  decide  whether  the  judgment  pronounced 
in  Gall  v.  Esdaile  (a)  by  the  Master  of  the  Rolls,  or  by 
the  Court  of  Common  Pleas,  was  right,  because  the 
language  used  by  the  testator  in  that  case  was  differept 
from  that  in  the  present  will.  There  the  testator  in  one 
and  the  same  clause  devised  the  rest  of  his  estate,  the 
two  houses,  describing  them,  to  his  wife  for  life,  and 
after  his  decease,  one  of  them  (describing  it)  to  his 
daughter  Mary.  In  this  will,  after  expressing  an  in- 
tention to  devise  his  worldly  estate,  he  by  one  clause 
gives  all  his  estates  to  his  wife  during  her  widowhood, 
and  then  to  his  children  as  he  has  appointed  in  lots  and 
money.  Then  by  another  clause  he  gives  10/.  to  one 
son,  and  he  afterwards,  by  separate  clauses,  devises 
distinct  lots  of  land  to  five  sons  respectively,  and  their 
lawful  heirs  for  ever.  But  in  the  devise  to  JbAn,  the 
next  son,  the  testator  gives  the  lot  to  him,  but  not  to 
his  lawful  heirs  for  ever.  I  have  no  doubt  that,  by  the 
words  of  that  devise,  no  more  than  a  life  estate  passes. 

Rule  absolute. 

(o)  8£ifi^.323.     1  iZiMS.  j- .V.  54a 
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Doe  dem.  Thomas  1  unstill  against  Thomas  ^^^f 

T,  -Way  SltL 

BOTTRIELL. 

pJEuTMENT.     At  the  trial  at  the  Summer  assizes  Copyholdiare  r^^^c  r<,. 

for   Yorkshire  1832,  the  jury  found  a  verdict  for  tuteS7£/ix. 
ibe  plaintifi^  subject  to   the   opinion  of  this  Court  on  afokU  all  con- 
the  following  case :  -  l^:^!^*^ 

The  premises  for  the  recovery  of  which  this  action  ">«?*»»  ^  *>•- 
was  brouefht,  are   copyhold   tenements  holden   of  the  ni*deforthein- 

**  '^•'  tent  and  of  pur- 

manor  of  Keesberty  Hall,  Cawood.     John  Long  being  poK  to  defraud 

and  deceive 

seised  in  fee  of  the  premises  in  question  according  to  persons  that 
the  custom  of  the  said  manor,  on  the  16th  day  of  April  purchase  the 


1810,  made  a  voluntary  surrender  of  them  out  of  Court       ^tOi/*   n 
to  the  use  of  George  Hxjlah  and  Thomas  TunstiU  (the  / 

lessor  of  the  plaintiff),  in  trust  for  the  said  John  Long 
fcrlife;  oqd,  after  his  decease,  in  trust  for  his  children 
and  grandchildren.  On  the  23d  of  December  1811,  the 
laid  J<An  Longy  in  consideration  of  300/.  paid  to  him 
bjr  the  said  Thomas  Ttmstillf  which  was  a  fair  price 
br  the  premises,  again  surrendered  them  out  of  Court 
to  the  use  of  Thomas  TunstiU  for  life ;  and,  after  his 
deeease^  to  the  use  of  such  person  or  persons  as  he 
should  by  will  direct  or  appoint ;  and,  in  default  thereof, 
to  the  use  of  the  right  heirs  of  the  said  Thomas  TunstiU. 
Both  these  surrenders  were  presented  at  the  same  Court, 
hdden  in  and  for  the  said  manor,  on  the  8th  of  January 
1812,  when,  on  the  former,  George  Rylah  and  TJiomas 
TmstiU  were  admitted;  and,  on  the  latter,  Thomas 
TtmdiU  was  admitted.  The  presentment  of  the  sur- 
render to  j^/^>i  and  TunstiUy  and  their  admission  thereon, 

K  2  were 


agpiiui 
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1888.       were  entered  on  the  Court  rolls,  before  the  presentment 
^     ,  of  the  surrender  to  TunsiiU  and  his  admission  thereon. 

Tuymu.  After  these  admissions,  TunsiiU  etUered  into  possession  of 
the  premises,  and  continued  in  possession  till  within 
twenty  years  before  the  commencement  of  this  action. 
On  the  £5th  of  March,  TunstiU  contracted  with  J.  Bat- 
triell  for  the  sale  of  the  premises  in  question,  to  him  {Bd^ 
trieU)  for  a  full  valuable  consideration,  out  of  which 
it  was  agreed  that  a  debt  of  200/.  then  owing  by 
TunstiU  to  J.  Bottriell  should  be  retained.  Before 
that  contract  was  finally  completed,  TunstiU  became 
bankrupt,  and  a  commission  of  bankrupt  was  issued 
against  him,  under  which  assignees  were  duly  chosen, 
who^  at  a  court  holden  for  the  manor  on  the  £4th  of 
January  1815,  were  admitted  tenants  of  the  premises. 
On  the  16th  of  February  1818,  the  surviving  assignees 
of  Thomas  TwistiU,  in  consideration  of  the  residue  of 
the  purchase-money  expressed  in  the  contract  of  the 
25th  of  March  1813,  over  and  above  the  said  sum  of 
200/.  due  and  owing  by  TunstiU  to  J.  Bottriellj  sur- 
rendered the  said  premises  to  J,  BottrieU,  who  was 
thereupon  admitted  tenant  at  a  court  holden  on  the  14th 
of  September  1819.  In  1827,  J.  BottrieU  died  intestate^ 
leaving  Thomas  BottrieU  (the  defendant  in  this  action), 
his  customary  heir.  John  Long  and  George  Rylah  died 
before  the  commencement  of  this  action. 

Kncndes  for  the  plaintiff.  There  are  two  questions  in 
this  case»  The  first  is,  whether  copyholds  are  within 
the  statute  (27  Eliz,  c.  4*.)  against  fraudulent  convey- 
ances ;  and,  if  they  are,  the  other  question  is,  whether 
the  second  surrender  to,  isind  admittance  of  TunstUl,  are 
sufficient  to  bring  the  case  within  that  statute.    It  must 

be 
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be  admitted,  that  Doe  v.  Manning  (a)  has  established        1883. 
gmerally  that  a  voluntary  conveyance  is  a  fraudulent 
one  within  the  statute,  and  void  as  against  a  purchaser,       T^mmriLii 
although,    before   the  purchase,  he  has  notice  of  the     BonMinx. 
vdantary  conveyance.     There  is  however  this  pecu- 
liarity in  the  present  case ;  the  same  party  takes  under 
the  voluntary  conveyance  as  under  the  one  for  valuable 
consideration.     Now  the  statute,  by  section  2.,  makes 
foid  all  conveyances,  &c.,  of  any  lands,  tenements,  or 
other  hereditaments  whatsoever,  for  the  intent  and  pur-- 
pose  to  defraud  and  deceive  stick  persons  as  shall  purchase 
the   same."     The  legislature,   therefore,   contemplates 
that,  at  the  time   when  the  voluntary  conveyance  is 
made,  there  exists   an  intention  to  deceive  the  party 
who  afterwards  purchase ;  that  cannot  be  the  case  where 
the  party  taking  by  both   conveyances   is  the  same. 
A  penalty  is  given  by  sect.  3. ;  and  if  this  circumstance 
makes  no  difference,  a  case  might  be  supposed  where 
die  party  would  have  to  pay  the  penalty  to  himself. 
Independently  of  that,  copyholds  are  not  within  the 
words  **  lands,  tenements,  or  other  hereditaments"  in 
that  statute.     It  is  true  that,  in   Doe  v  Boutledge  (ft). 
Lord  Mansfield  and  Aston  J.  expressed  an  opinion  that 
it  did  extend  to  copyholds ;  but  it  was  not  necessary,  in 
that  case,  to  decide  the  point     It  was,  therefore,  a  mere 
dictum ;  and  Willes  J.  desired  it  might  be  observed  that 
the  Court  gave  no  opinion  on  that  question.     In  Glover 
T.  Cope[c\  it  was  stated  in  argument,  but  not  decided, 
that  copyholds   are  within   that  statute.     In  Butler's 
v.  P.,  p.  108.,  there  is  a  dictum  of  Blencawe  J.  that 
copyholds  are  not  within  the  statute.     There  are  many 
where  it  has  been  held  that  copyholds  or  lease- 
es) 9Eaai,  59.  W  Cowper^  705.    Vou^i,  716.  note  1. 

K  3  holds 
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1833.        holds  do  not  pass  by  the  general  words  ^^  lands  or  tene- 
_     ,  ments."    In  Hose  v.  Bartlett  (a)  it  was  resolved,  that  if  a 

Dos  den.  ^   '  '         . 

TuxniLi.  man  hath  lands  in  fee  and  lands  for  years,  and  deviseth 
BoRftiuu  all  his  lands  and  tenements,  the  fee  simple  lands  pass 
only,  and  not  the  lease  for  years.  And  before  the  sta- 
tute 55  G.3.  c.  172.,  a  general  devise  of  lands,  tene- 
ments, and  hereditaments  would  not  pass  copyholds,^ 
unless  the  testator  had  shewn  an  intention  to  pass 
them  by  having  made  a  previous  surrender  to  the  use  of 
his  will.  Copyholds  have  been  held  not  to  be  within 
the  word  lands  in  the  statute,  De  Donis  Conditionalibus^ 
IS  Edw.  1.  Stat.  1.  c.  1.,  or  the  statute  of  elegit,  13 
Edw.  1.  Stat.  1.  c.  18.,  or  the  statute  II  H.  7.  c.  20.(6), 
relative  to  alienations  by  the  wife  of  the  landSf  tene- 
ments, or  other  hereditaments,  of  her  husband  (c), 
or  the  statute  32  H.  8.  c.  28.,  as  to  a  discontinuance 
by  the  husband  of  the  wife's  land  (c).  lUtiledak  J. 
In  Comyns^s  Dig.  tit.  Cojyholdj  N.  and  O.,  the  general 
rule  is  laid  down,  that  when  no  prejudice  ensues  to  the 
lord  by  it,  copyholds  are  included  within  the  general 
words  in  any  statute,  lands^  tenements^  and  heredita'^ 
ments ;  but  not  when  it  alters  the  service,  tenure,  cus- 
tom, or  interest  of  the  land,  to  the  prejudice  of  the  lord; 
and  for  that  HeydorCs  case  {d)  is  cited.  \^Parke  J. 
The  same  rule  is  laid  down  in  Cok^s  CopyJiolder^  151. 
Here  I  do  not  see  how  the  lord's  interest  can  be  affected 
by  the  statute  against  fraudulent  conveyances;  for  the 
purchaser  must  be  admitted  tenant,  and  pay  his  fine.] 
In  Matthews  V.  Feav€r{e)f  it  was  held  that  copyholds 
were  not  within  the  statute  l\Eliz.  c.  5.  s.  2.,  which 
renders  void  all  conveyance  of  lands,  tenements,  here- 
to) Cro,  Car.  292.  (b)  Gilbert's  Ten.  186. 
(c)  See  3  Rep.  S.a.,  9.  a.  Moore^  596, 
((Q  3  Cq.  7.  (c)  \Cqx  Ck.  Ca.  278. 

ditamentsi 
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ditamenCs,  made  to  defraud  creditors.     By  the  statute        18SS. 
27  Eliz.  c.  4.  5.  3.  a  penalty  is  imposed ;   it  therefore 

DoK  dem. 

creates  an  offence^  and  ought  to  be  construed  strictly.       Tunrill 
Secondly,  Tunstill  and  RylaJi  were  in  by  the  first  sur-     liontaxLu 
reader.     The  surrenderor,  for  a  valuable  consideration, 
may  revoke,  but  not  if  there  be  admittance  on  the  first 
surrender  (a).     \Parke3.     If  the   first  surrender   was 
foid,  the  admittance  under  it  was  waste  paper.] 

CresfweU  contr^.  The  general  words,  ^^  lands,  tene- 
ments, and  hereditaments,"  in  the  stat.  27  Eliz.  c.  4. 
include  copyholds.  The  dictum  in  Buller's  N.  P.  is 
the  only  authority  to  the  contrary ;  but  in  Doe  v.  JRot^- 
ledge{b)  Lord  Mansfield  C.  J.  and  Aston  J.  both  ex- 
pressed an  opinion  that  they  did ;  and,  according  to 
the  rule  laid  down  in  Heydon^s  case  (c),  copyholds  are 
included  in  such  words,  when  used  by  the  legislature, 
onless  the  statute  alters  the  service,  tenure,  custom,  or 
interest  of  the  land,  to  the  prejudice  of  the  lord.  In 
that  case  the  question  was,  whether  copyholds  were 
included  in  the  word  land  in  the  stat.  31  H.  8.  c.  13. 
$.S.?  and  it  was  held  they  were.  So  in  Kite  and 
Queinton^s  case  (e/),  it  was  said  by  Wray  C.  J.  they  were 
within  the  words  lands  and  tenements  in  stat.  32  H.  8. 
c  9.  against  buying  titles  ;  and  in  the  Dean  and  Chap- 
ter of  Worcester's  case  {e\  that  they  were  within  the 
words  lands,  tenements,  and  other  hereditaments,  in  the 
stat  ISEliz.  c.  10.  5.  3.,  as  to  ecclesiastical  leases.  So 
with  respect  to  the  statute  of  fines,  4  H.  7*  c.  24.,  as  to 
fine  and  non  claim ;  Marg,  Podget's  case  (g).     The  stat. 

(a)  Ok  Copyholder,  106.     Kitchen,  160.        (6)  Cowp.  705. 
(c)  ZUgp,S,am  (d)  4  Rep.  26.  a. 

W  6  Sep,  57.  «.  Us)  9  ^'  104*  «• 

K  4  27Eliz. 
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18dS.  27  Eliz.  C.4.  being  passed  to  prevent  fraud,  must  be 
construed  liberally.  Even  the  rule  which  exempts  the 
TuwmiA  king  from  the  operation  of  statutes,  does  not  prevail  when 
Bomnix.  the  act  is  for  the  enlargement  of  right,  or  the  prevention 
of  wrong;  and  therefore  the  crown  has  been  held  to  be 
bound  by  the  13  Eliz,  c?.  10.  as  to  ecclesiastical  leases, 
and  the  3 1  Eliz,  c.  6.  against  simony.  As  to  Matlheaos  v. 
Feaver  (a),  the  Master  of  the  Rolls  held,  that  voluntary 
conveyances  of  copyholds  were  not  void  against  cre- 
ditors by  the  operation  of  the  13  Eliz.  c.  5.;  but  that 
was  not  on  the  ground  that  they  were  not  included 
within  the  general  words  of  that  statute,  landSf  tenements^ 
and  hereditaments,  but  because  generally  they  were  not 
subject  to  debts ;  and  there  an  inquiry  was  directed  to 
be  made,  whether,  by  the  custom  of  the  particular 
manor,  copyholds  were  liable  to  debts  ?  The  Master  of 
the  Rolls  must  have  been  of  opinion  that  if  they  were, 
they  would  come  within  the  general  words  lands,  tene- 
ments, and  hereditaments,  for  otherwise  the  enquiry  aa 
to  the  custom  of  the  manor  would  have  been  unneces^ 
sary.  As  to  the  argument  here,  that  the  voluntary  con* 
veyance,  and  that  made  for  value,  were  to  the  same 
person,  that  is  answered  by  the  decision  already  referred 
to,  that  notice  to  the  purchaser  for  value  does  not  prevent 
the  operation  of  the  statute. 

■ 

Denman  C.  J.  The  words  of  the  act  27  Eliz.  c.  ^ 
are  sufficiently  large  to  include  copyholds.  In  Doe 
V.  Mautledge  (b)  Lord  Mansfield  expressed  an  opinion 
that  copyholds  were  within  that  statute;  and,  except 
the  dictum  of  Blencowe  J.,  in  Buller^s  N.  P.,  there  is  no 
authority  the  other  way. 

(a)  iCnCh.  Co.  878.  (6)  Omp.  705. 

Little* 
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LiTTLEDALE  J.     The  Statute  extends  to  copyholds*        18S3. 
The  general  rule  laid  down  in  Heudon's  case  (a),  and 

Dos  dem. 

adopted   in    Comyn/s  Dig.  Copyhold^  N^  is  applicable      Tvkstill 
here,  that  when  no  prejudice  ensues  to  the  lord  by  it, 
copyholds  are  included  within  the  general  words  lands, 
tenemefUsj  and  heredilamefitSj  in  a  statute. 

Parke  J.  I  have  no  doubt  in  this  case  that  the 
statute  affects  copyholds  according  to  the  general  rule 
hid  down  in  Co.  Copyholder  53.,  and  HeydorCs  case  (6). 
As  to  MaUhem  v.  Feaver  (c),  the  very  reason  there  given 
by  the  Master  of  the  Rolls,  for  saying  that  the  statute 
did  not  extend  to  copyholds,  shews  that  in  a  case  where 
that  reason  had  not  applied,  his  opinion  would  have  been 
that  they  are  within  the  stat.  27  Eliz.  c.  4.  As  to  the 
second  objection,  that  the  plaintiff  was  a  party  to  both 
conveyances,  the  answer  is,  that  if  the  first  conveyance 
was  fraudulent,  it  was  void  from  the  first,  although  the 
subsequent  purchaser  had  notice ;  Doe  v.  Manning  {d). 
His  knowledge  was  perfectly  immaterial,  and  his  subse- 
quent admittance,  on  purchase  for  a  valuable  consider- 
ation, gave  him  a  good  title. 

Patteson  J.  I  think  the  statute  applies  to  copy- 
holds :  the  words  lands  and  tenements  are  suflSciently 
large  to  embrace  them,  and  there  is  nothing  to  take 
them  out  of  the  enactment.  In  2  Watkins  on  Copyholds, 
diap.  10.,  the  matter  is  considered  how  far  statutes 
apply  to  copyholds ;  and  he  adopts  the  rule  laid  down 
in  Heydon^s  case  (d),  stating  that  ^*  if  the  interest  of  the 
lord  be  not  prejudiced ;  if  no  injury  accrue  to  the  copy- 
holder any  more  than,  under  the  same  circumstances, 

(a)  5  Co.  7.  {b)  Rep.  7.  a. 

would 
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would  accrue  to  the  free ;  copyhold  tenements  must, 
equally  with  freehold,  be  within  the  public  acts  of  the 
state."  The  present  case  is  within  the  rule,  and  does 
not  fall  within  any  exception. 

Judgment  for  the  defendanL 


JToyaift. 


The  Right  Honourable  George  Lord  Oakley 
against  The  Kensington  Canal  Company 
and  Others. 


tiooyaiid  to 
take  knds  for 
that  purpose, 
makiDg  latit- 
faction,  it  wai 
proridcd,  that 
tbecoropaojT 


'^/^  uL^^^'   r^ASE  for  wrongfully  entering  plaintiff's  land  in  the 

fl^  ^jt.  •l>l'ng  «  «w»-  occupation  of  a  tenant,  and  digging  and  carrying 

and  maintain  a   away  the  soil,  SO  that  the  said  land  was  lowered  and 

eanal  iia?ig»-  /i         j      .  t 

became  overflowed  with  water;  and /or  continuing  the 
said  land  so  lowered,  whereby  the  same  remained  over- 
flowed, and  was  diminished  in  value,  to  wit,  from 
thenceforth,  &c.  Plea,  the  general  issue.  At  the  trial 
ihould  not  take  before  PaUeson  J.,  at  the  sittings   in  Middlesex  after 

an  J  garden  '  '^ 

ground  with- 
out content  of 
the  mpectire 
ownen  and 
occupieriy  and 
that  an  J  action 
to  be  brought 
for  any  thing 
done  m/mr- 
tuance  rf  those 

aetSf  ibould  be  commenced  within  six  calervlnr  months  next  nfter  the  fact  sJtould  have  been 
committed  ;  or  if  there  should  be  a  continuance  of  damages,  then  witliia  six  calendar  montha 
neit  after  the  committing  of  such  damage  should  have  ceased* 

The  company  wishing  to  take  garden  ground  for  the  purpose  of  slopin*;  the  banks  of  the 
canal,  told  the  occupier,  a  tenant,  that  they  had  obtained  the  consent  of  the  owner's  agent, 
without  which  the  tenant  would  not  have  given  them  permission ;  but  the  statement  was 
not  true.  They  then  paid  him  a  sum  which  he  demanded  on  account  of  a  former  trans- 
action, after  which  they  entered  and  sloped  away  the  ground.  The  land  in  consequence 
was  from  thenceforth  overflowed  by  the  Thames  at  every  high  tide.  For  this  damage  the 
landlord  sued  the  company  more  than  six  calendar  months  after  the  ground  was  taken,  and 
the  tide  first  let  in : 

Held,  that  the  injury  was  one  for  which  an  action  should  have  been  brought  within  six 
months  from  the  taking  away  of  the  land ;  and  that  the  defendants  were  within  the  pro- 
tection of  the  limiting  clause,  inasmuch  as  the  act  complained  of  was  really  done  for  the 
purpose  oootemplated  by  the  statutes,  though  in  the  prosecution  of  that  purpose,  the  de* 
fendantf  had  been  gtiilty  of  a  miarepresentation  to  bad  faith  towards  the  occupier. 

certain 


Hilary  term  1832,  the  plaintifi^  was  nonsuited,  with  leave 
to  move  to  enter  a  verdict.  On  motion,  the  Court 
directed  a  special  case  to  be  stated.  The  case  was  in 
substance  as  follows :  — 

By  statute,   5  G.  4.  c.  Ixv.,  for  making  navigable  a 


IN  THE  Third  Year  op  WILLIAM  IV. 


139 


certain  creek  from  Counter's  Bridge  on  the  road  from 
London  to  Hammersmith^  to  the  river  Thames^  certain 
persons  were  incorporated  by  the  name  of  the  Kensington 
Canal  Company,  and  were  empowered  (by  sect  2.)  to 
enlarge  the  said  creek,  and  make  and  maintain  a  canal 
for  navigation;  and  for  the  purposes  aforesaid,  they 
were  empowered  (by  the  same  section)  to  enter  upon 
any  lands  and  set  out  such  parts  thereof  as  they  should 
think  necessary  for  making  the  canal,  and  there  to  bore, 
dig,  cut,  trench,  and  drain,  and  to  carry  away  the  earth, 
&c.  so  dug,  and  to  construct  such  works,  &c.  as  they 
should  think  necessary  or  convenient  for  making, 
improving,  &c.  the  canal,  in  pursuance  o^  and  within 
the  true  intent  and  meaning  of  the  act,  making  satis- 
&ction,  as  after  mentioned,  to  the  owners  or  proprietors, 
tenants  or  occupiers  of  the  lands,  for  all  damages  to  be 
by  them  sustained  in  or  by  the  execution  of  all  or  any 
of  the  powers  of  that  act.  And  that  act  was  to  be  an 
mdemnity  to  the  company  and  their  servants  for  what 
they  should  do  by  virtue  of  the  powers  thereby  granted, 
subject  to  the  provisoes  and  restrictions  thereinafter 
mentioned. 

Section  7.  provided,  that  nothing  in  the  act  should 
extend  to  empower  the  company,  or  any  other  person, 
to  take  or  use  any  garden^  &c.  without  the  consent  in 
writing  of  the  respective  owners  and  occupiers  thereof, 
except  such  as  were  specified  in  a  schedule  to  the  act. 

Section  16.  enacted,  that  owners  and  occupiers,  &c. 
should  receive  satisfaction  for  the  value  of  their  lands, 
&c^  and  for  the  damages  to  be  sustained  in  making  and 
completing  the  works  before  directed,  in  gross  sums,  as 
'  should  be  agreed  upon  between  them  and  the  company ; 
sod  immediately  after  the  executing  of  the  sale  and  con- 
^^cc^  or  <x>ntract  for  the  same,  the  company  should 

be 
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be  at  liberty  to  enter  upon,  and  for  ever  have,  take,  and 
enjoy  the  lands,  &c.  for  the  use  and  maintenance  of  the 
canal;  and  if  the  parties  could  not  agree  as  to  the 
amount  of  satisfaction,  the  same  was  to  be  settled  by  a 
jury.  Section  25.  contained  further  provisions  respecting 
the  satisfaction  to  be  made  for  lands,  and  the  rights  of 
the  company  on  payment  or  tender. 

By  section  22.  it  was  enacted,  ^^  That  the  said  com- 
pany shall  not  be  obliged  by  virtue  of  this  act  to  receive 
or  take  notice  of  any  complaint  or  complaints  to  be 
made  by  any  person  or  persons  whomsoever,  for  any 
injury  or  damage  by  him,  her,  or  them  sustained,  or 
supposed  to  be  sustained,  by  virtue  or  in  consequence 
of  this  act,  unless  notice  in  writing  shall  have  been  given 
in  relation  thereto  by  or  on  the  behalf  of  such  person  or 
persons  to  the  said  canal  company,  within  the  space  of 
six  calendar  months  next  afler  the  time  that  such 
supposed  injury  or  damage  shall  have  been  sustained, 
or  such  supposed  injury  or  damage  shall  have  ceased." 

Sect  116.  enacted,  that  if  any  person  should  sustain 
any  damage  in  his  lands,  &c.,  by  the  execution  of  any  of 
the  powers  given  by  the  act,  for  which  compensation  was 
not  before  provided,  such  damage  should  be  ascertained 
by  a  jury,  as  therein  directed,  and  the  amount  recovered 
and  applied  as  in  the  cases  before  provided  for. 

By  sect.  128.  it  was  enacted,  "  That  if  any  action, 
suit,  or  information  shall  be  brought  or  commenced  by 
any  person  for  any  thing  done  or  to  be  done  in  pur^ 
suance  of  this  act^  or  in  execution  of  the  powers  and 
authorities^  or  the  orders  and  directions  hereinbefore  gix)en 
or  grantedf  every  such  suit  or  information  shall  be 
brought  or  commenced  within  six  calendar  months  next 
after  the  fact  shall  have  been  committed,  or,  in  case 
there  shall  be  a  continuance  of  damages,  then  within 
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six  calendar  months  next  after  the  doing  or  committing 
of  sach  damage  shall  have  ceased,  and  not  afterwards ;" 
—  ^^  and  the  defendant,  in  such  action  or  suit,  shall 
and  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon,  and  that  the  same  was  done  in  pur- 
suance and  by  authority  of  this  act;  and  if  it  shall 
appear  to  have  been  so  done,  or  if  any  action,  suit,  or 
information  shall  be  brought  after  the  time  so  limited 
for  bringing  the  same,  then  and  in  such  case  the  jury 
shall  find  for  the  defendant." 

The  schedule  to  this  act  did  not  include  the  lands 
mentioned  in  the  declaration. 

By  an  act  7  G.  4.  c.  xcvi.  {May  1826),  for  amending 
the  former,  it  was  provided  (sect.  1 .)  that  all  and  every 
the  powers,  provisions,  and  authorities  contained  in  the 
former  statute  (except  as  by  this  act  altered  or  repealed)^ 
should  be  applicable  to  that  statute  as  if  now  repeated^ 
and  that  the  two  should  be  construed  as  one.  Powers 
were  then  given  (sect.  2.)  to  the  company  to  slope  the 
banks  of  the  canal,  making  compensation  to  the  owners 
and  occupiers  of  land  which  should  be  required  for 
that  purpose;  but,  by  sect.  5.,  nothing  in  the  act  was 
to  authorize  the  company  to  take  or  injure  any  land  for 
the  last-mentioned  purpose,  without  the  consent  in 
writing  of  the  respective  owners  and  occupiers,  except 
such  lands  as  were  specified  in  a  schedule  to  that  act. 

It  did  not  appear  by  the  case  that  the  lands  in  ques* 
tion  were  in  this  schedule.  Each  of  the  statutes  had  a 
clause  enacting  that  it  should  be  deemed  and  taken  to 
be  a  public  act. 

The  land  in  question  was  garden  ground,  in  the  oc- 
cupation of  Thomas  Adanif  the  plaintifi*  being  the  rever- 
sioDer.    In  1 825  the  canal  company  took  part  of  it  for 

Oie 
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Lord  Oaslst 
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18SS*        the  purpose  of  sloping  the  bank,  making  the  tenant  a 

compensation,  and  further  promising  him  67/.  for  the 

agaitui        cTops  which  he  then  had  upon  the  'Jand  so  taken.     In 


1827  they  applied  to  him  to  be  allowed  to  cut  away  more 
Gbrnptiij.      of  the  land  for  the  same  purpose;  but  he  refused  per^ 
mission,  unless  the  company  obtained  the  consent  of  Mr. 
LeCf  Lord  Oakky^s  solicitor,  and  Mr.  Handford^  his  sur- 
veyor, and  paid  him  {Adam)  the  67/-    They  told  him  they 
had  got  the  consent  of  the  gentlemen  named,  and  they 
paid  the  611.  i  after  which,  in  September  1827,  they  en- 
tered upon  the  land,  and  dug  it  away,  for  the  purpose  of 
sloping  the  banks,  lowering  it  to  such  an  extent  that,  at 
the   next  and   every   high  tide   afterwards,    the   river 
Thames  flowed  in  and  covered  it,  and  rendered  it  in- 
capable of  cultivation.    Neither  Mr.  Lee  nor  Mr.  Hand" 
ford  had  ever  given  consent  to  the  proceedings.     No 
notice  of  complaint  was  given  by  the  plaintiff  till  Janit' 
ary  1831,  more  than  four  years  after  the  land  was  sloped 
away,  and  the  tide  first  flowed  over  it.     The  defendants 
insisted   that  the  case   was   within   the   compensation 
clause,  5.116.;   and,  if  not,  that  the  damage  accrued 
when  the  land  was  sloped  away,  and  the  action  ought  to 
have  been  brought  within  six  months  after  that  time. 
The  plaintiff  contended  that  the  damage  was  a  continu- 
ing injury,  and   had   not  ceased  within   six   calendar 
montlis  before  the  action  was  brought;  and  also  that 
the  defendants  had  not  acted  as  persons  who  considered 
themselves  really  and  bona  fide  pursuing  the  authority 
given  by  the  statutes,  but  had  been  guilty  of  a  fraud 
upon  the  occupier  of  the  land,  and  were  not  protected 
by  the  restrictive  clauses.     The  case  was  now  argued  by 

ZZ.  Bayly ^  for  the  plaintiff.     The  acts  of  parliament, 
though  declared  to  be  public,  are  substantially  private, 

and 
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aod  operate  in   derogation  of  private  rights.     They 

•  must,  therefore,  be  construed  strictly. ,  (This  was  not 
dispated.)  Boothby  y.  Morton  {a)  may  be  relied  upon 
as  an  authority  against  the  present  action ;  but  there  it 
was  only  held  that  the  commissioners  could  not  be  sued 
at  any  unlimited  time ;  and  it  did  not  appear,  nor  did 
the  Court  presume,  that  they  had  contravened  the  pro- 

•  visions  of  the  act.  The  Governor  and  Company  of  the 
British  Cast  Plate  ManttfacUarers  v.  Meredith  {b)  was 
cited  at  the  trial ;  but  there  the  statute  under  which  the 
defendants  proceeded  had  a  clause  authorising  the  com- 
missioners of  paving  (under  whom  they  acted)  to  make 
satbfaction  for  injuries  done ;  and  this  was  relied  upon 
by  the  Court.  Besides,  the  express  proviso  here,  that 
the  company  shall  not  take  garden  ground  without  a 
written  consent,  distinguishes  the  present  case.  And  by 
s.  2.  of  5  G.  4.  c.  Ixv.,  they  had  no  right  to  enter  upon 
the  land  without  making  satisfaction  for  damages  to  be 
sustained.  Section  116.  does  not  apply  to  this  case, 
because  it  is  one  for  which  compensation  is  before  pro- 
vided in  the  act.  The  defendants  must,  therefore,  rely 
on  section  i  28.,  and  the  protection  of  that  clause  ex- 
tends only  to  acts  done  bona  fide  in  pursuance  of  the 
statute.  The  conduct  of  the  defendants  here,  shews 
that  they  did  not  act  bon&  fid^.  In  Daniel  v.  Wilson  (c). 
Gaby  v.  The  Wiltshire  Canal  Company  {d\  Theobald 
T.  Crichmore  (e),  and  Graves  v.  Arnold  (g),  where  pro- 
tecting clauses  like  the  present  were  held  applicable  to 
parties  exceeding  their  authority,  the  defendants  had 
acted  under  a  supposition  that  they  were  doing  right. 


18S3. 

Lord  Oaklkt 

against 

The 

KnrsiNGTOw 

Canal 

Company. 


(a)  SB.iB.  239. 
(c)  5  T.  R.  1. 
(e)  \B.i  A  227 


(6)  4T.B,  794. 
(d)  5M.^  fl^.  5«0. 
{g)  S  Camp,  242. 
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Company. 


and  only  erred  from  inadvertence.  Here  they  were 
guilty  of  a  wilful  deception.  There  was  in.  this  case  a 
damage  within  six  calendar  months  by  the  overflowing 
of  the  land,  in  respect  of  which  the  plaintiffs  might  sue. 
Roberts  v.  Bead  (a),  WordstDorik  v.  Harley  (&),  is  distin- 
guishable. There  the  reversioner  of  land  declared  against 
defendant  (who  was  a  surveyor  of  highways)  for  digging 
his  close  and  separating  a  portion  of  it  from  the  residue, 
and  keeping  it  so  separated,  and  adding  such  portion  to 
the  public  road.  The  separation  was  by  a  wall,  which 
was  begun  more  than  three  calendar  months  before  the 
action  brought;  it  was  at  that  time  very  low,  but  it  still 
formed  a  complete  division  between  the  parcels  of  land. 
After  the  commencement  of  the  three  months,  the  wall 
was  raised  and  finished;  and  it  was  held,  that  the  separa- 
tion having  been  complete  before  that  period,  the  raising 
of  the  wall  was  not  such  a  new  injury  as  would  take  the 
case  out  of  the  limitation  in  13  G.  3.  c.  78.  5.81.,  which 
required  actions  for  any  thing  done  in  pursuance  of  that 
statute  to  be  commenced  within  three  calendar  months 
after  the  fact  committed.  Here  there  was  a  new  injury 
within  six  months. 


ThesigeTj  contra,  was  stopped  by  the  Court. 

Denman  C.  J.  No  sufficient  reason  is  given  why 
the  action  should  not  have  been  brought  within  the  six 
calendar  months.  The  limitation  is  a  beneficial  one, 
and  should  be  adhered  to.  The  words,  ^^  any  thing 
done  or  to  be  done  in  pursuance  of  this  act,  or  in  exe- 
cution of  the  powers  and  authorities"  thereby  given  and 


(a)  16  East,  2} 5. 


(6)  I  B.^JtU  391. 

granted, 
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granted,  must  be  taken  to  mean  something  done  in       1883. 
prosecotion  of  the  works  contemplated,  and  not  merely  ,  771 

Lord  Oakut 

making  the  act  a  colour*     The  conduct  of  the  company       '^^ 
cmiiot  be  approved  o^  but  the  Action  is  commenced    Kxnuifcioir 

OumI 

too  late.     The  plaintiff  had  notice  of  the  injury,  and     Compaoj. 
mi^  have  proceeded  sooner. 

LiTTLKDAix  J.  I  am  of  opinion  that  this  is  a  case 
in  whidi  the  defendants  are  entitled  to  protection,  though 
tb^  have  exceeded  their  authority. 

Parke  J.  The  statute  5  G.  4,  c.  Ixt.  s.  138.,  requires 
the  action  to  be  commenced  within  six  calendar  months 
next  after  the  fact  shall  have  been  committed,  or,  in 
cue  there  shall  be  a  continuance  of  damages,  then 
within  six  calendar  months  after  the  doing  of  such 
damage  shall  have  ceased.  Here  the  action  might  have 
been  brought,  and  the  tenant  have  recovered  a  proper 
compensation,  within  six  months  after  the  land  was 
taken  away.  The  words  '^  any  thing  done  in  pur- 
tuinoe  of  this  act,  or  in  execution  of  the  powers, ''  &c., 
ipply  to  all  cases  where  the  parties  are  intending  to  act 
upon  powers  given  by  the  statute,  and  not  merely  using 
it  as  a  cloak  for  their  own  private  purposes.  Although 
tlie  defendants  here  misrepresented  facts  to  the  tenant, 
tliat  makes  no  difference  in  the  application  of  the 
dtose. 

Patteson  J.     I  am  of  the  same  opinion.    The  in- 
JQ7  was  complete  when  the  land  was  taken. 

Judgment  for  the  defendants. 


VouV. 
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18SS. 


Friday,  Harrison  and  Another,  Assignees,  against 

May  01st. 

Wardle  and  Others. 


„n      I>eckr.tion  of    j^ECLARATION  in  debt,  entitled  ot  Easter  term 

JEaUer  term  JL-/ 

1831,  on  a  TO-  18SI,  by  the  plaintiffs,  as  assignees  of  John  Bale' 

the  aasigneM  matif  sherifT  of  the  county  of  Stafford^  stated,  that  on 

2^ntt*r!!uie  the   21st  of  April  1829,  the  plaintiffs  distrained  the 

^{^"infaira  Wi  fP^^  ^f  ^^^  defendant   Wardle  for  money  then   due 

suretiet,  after  ^^.q^jj  JjJjj^  I^  j;  ^£^//  one  of  the  plaintiffs,  for  rent :  that 

■tating  the  con-  r  »  » 

dition,  anigned    Wardle^  within  five  da\'s,  made  his  plaint  to  the  said 

as  a  breach, 

« that  although   J,  B.^  then  being  sheriff  of  the  county  aforesaid,  out  of 

the  suit  was  re- 
moved into         the  county  court  of  the  said  sheriff,  of  the  taking  and 

TT       T>      lj_    _«      f^ 

'.returnable     unjustly  detaining  of  the  goods  of  the  defendant  Wardle^ 

in  ISkhadmtu 
term  1829,  at 

the  instance  of  W,,  the  plaintiff  in  replevin,  yet  he  did  not  prosecute  his  suit  with  effect  ami 
wthout  delay,*'  Plea,  firKt,  that  by  the  re.  fa.  lo.  the  sheriff  was  commanded  to  rifoord  the 
plaint,  to  have  the  record  on  the  return  day  in  K.  B.,  and  to  preBz  the  same  day  to  the 
parties,  that  they  might  be  ready  to  proceed  in  the  said  plaint ;  that  fT.,  the  plaintiff  in 
replevin,  appeared  in  court  at  the  return,  and  was  ready  to  proceed  in  the  suit,  and  proae> 
cute  the  same  with  effect  and  without  delay,  but  that  the  now  plaintiffs  did  not  appear,  and 
the  sheriff  returned  to  the  re.  fa.  lo.,  amongst  other  things,  that  he  liad  pre6xed  the  same 
day  to  the  parties  thst  they  might  be  ready  there  to  proceed  in  the  said  plaint.  It  then 
averred  that  9F,  was  always  ready  to  prosecute  his  plaint  with  effect,  and  without  delay, 
and  would  have  done  so  if  the  defendants  in  replevin  (the  nowplaintiffftj,  had  appeared. 
To  this  plea  there  was  a  general  demurrer. 

The  second  plea  stated  that  the  sheriff,  in  pursuance  of  the  re.  fa.  lo.,  recorded  tlie  plaint, 
returned  it,  prefixed. the  day  of  the  return  to  both  parties,  and  summoned  the  now  /daintifk 
to  appear  in  K.  B,  to  proceed  in  the  plaint;  and  that  fK.,  the  plaintiff  in  replevin,  was  reM^* 
to  proceed,  but  the  now  plaintiffs  did  not  appear.  Replication,  that  the  slieriff  did  not 
summon  the  now  plaintiffs  to  appear.  Rejoinder,  by  way  of  estoppel,  that  the  slieriff,  before 
the  assignment,  returned  to  tee  re.  fa.  lo.  that  he  had  prefixed  a  day  to  the  parties  that  tbcy 
might  t>e  ready  to  proceed  in  the  plaint.  General  demurrer. 
*  Held,  first,  that  a  plaintiff  in  replevin,  who  does  not  use  due  diligence  in  prosecuting  the 

suit,  is  guilty  of  a  breach  of  that  part  of  the  condition  of  the  bond  which  requires  him  to 
prosecute  without  delay,  even  though  it  may  not  .nppear  that  tlie  suit  is  determined. 

Secondly,  admitting  that  upon  the  replication  to  the  second  plea  it  was  to  be  assumed 
that  the  now  plaintiffs  were  not  summoned,  (and  semble  that,  in  the  present  action,  they 
were  not  estopped  from  alleging  this,)  still,  as  it  appeared  by  tlic  pleas  that  the  re.  fa.  lo. 
contained  a  direction  in  effect  to  summon  the  now  plaintiffs,  jr.,  the  plaintiff  in  replevin, 
was  not  responsible  for  the  default  of  tlie  slienfl^  or  guilty  of  delay  in  that  suit  by  reason 
of  the  sheriff  having  neglected  to  serve  a  summons. 

and 
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and  prayed  the  sheriiT  that  the  same  might  be  replevied        1833. 
by  him  (the  sheriff)  and  delivered  to  Wardle;  and  there-      .. 
upon  the  said  .T*.  £.,  so  being  sheriff,  &c.,  did  take  from        against 
Wardle^  and  from  the  other  defendants  as  two  responsible 
sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, &c.,  and  the  defendants  in  this  suit,  on  the 
2dd  of  April  1829,  by  their  writing  obligatory,  acknow- 
ledged themselves  to  be*  bound  unto  the  said  J.  jB.,  so 
being  sherifi^  &a,  in  146/.,  to  be  paid  to  the  said  J.  jB., 
&C,  with  a  condition  thereunder  written,  **  that  if  the 
defendant  Wardle  should  appear  at  the  then  next  county 
court,  to  wit,  at  the  county  court  of  the  said  sherifl^  on 
the  7tb  of  May  then  next,  and  should  then  and  there 
prosecute   his   action   with   effect  and   without   delay, 
against  the  said  plaintiffs  in  this  suit,  for  taking  and 
DDJustly  detaining  the  goods  in  the  condition  mentioned, 
and  should  make  a  return  of  the  said  goods,  if  a  return 
thereof  should  be  awarded,  then  the  obligation  should 
be  void,  or  otherwise  it  should  remain  in  full  force ; "  that 
the  sherifi^  at  the  prayer  of  the  defendant  Wardle^  re- 
plevied and  made  deliverance  of  the  goods  to  him ;  and 
afterwards,  at  the  then  next  County  Court  of  the  said 
iheri£^  Wardle  appeared,  and,  without  writ,  levied  his 
plaint  against  the  plaintiffs  in  this  suit,  for  the  taking 
and  unjustly  detaining  of  the  said  goods,  and  then  and 
there  found  pledges,  as  well  for  prosecuting  his  said 
idaint  as  ibr  returning  the  said  goods,  if  return  thereof 
should  be  adjudged  by  law,  to  wit,  the  other  two  de- 
fendants, which  plaint,  in  Michaelmas  term  1829,  was 
duly  removed,  at  the  instance  of  Wardle^  out  of  the 
Coun^  Court  of  the  said  sheriff  into  the  Court  of  King's 
Bench,  by  virtue  of  a  writ  of  recordari  facias  loquelam, 
>^6tan2able  on  the  morrow  of  All  Souls.    Averment,  that 

L  2  Wardle 
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Habkmov 

agabui 

Waedli. 


18S8.  Wardle  did  not  prosecute  his  aforesaid  suit  in  the  Court 
of  K.  R  with  effect  and  without  delay  against  the 
plaintifis  in  this  action,  for  taking  and  detaining  the  goods 
aforesaid,  nor  had  he  further  prosecuted  such  suit,  nor 
did  he  make  a  return  of  the  said  goods,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said 
writing  obligatory,  whereby  the  same  became  forfeited 
to  the  sheriff  who  assigned  it  to  the  plainti£5>. 

Plea  1st,  that  by  the  writ  of  re.  fa.  lo.  the  sheriff  was 
commanded  that  he  should  cause  the  plaint  to  be  re- 
corded, and  that  he  should  have  the  record  in  E^.  B.  on 
the  morrow  of  Jll  Sotds^  and  that  he  should  prefix  the 
same  day  to  the  parties,  that  they  might  then  be  there 
ready  to  proceed  in  the  said  plaint,  as  should  be  just; 
that  at  the  return  of  the  re.  fa.  lo.,  Wardle  came 
into  the  Court  of  K.  B.,  and  was  then  and  there 
ready  to  proceed  in  the  said  suit,  and  to  prosecute  the 
same  with  effect  and  without  delay  against  the  now 
plaintifis ;  but  that  the  said  now  plaintiff  came  not,  and 
did  not  appear  in  the  said  Court  of  K.  B.;  and  the 
said  sheriff  on  the  morrow  of  All  Sotds,  returned  to  the 
said  Court  of  K.  B.,  upon  the  said  writ  of  re.  fa.  lo., 
that,  by  virtue  of  that  writ,  he  had  caused  the  plaint  to 
be  recorded,  &c.,  and  had  the  said  record  in  Court  on  the 
day  in  the  writ  mentioned,  and  that  he  had  prefixed  the 
said  day  to  the  saidpartiesj  that  they  might  be  there  ready 
to  proceed  in  the  said  plaint  as  should  be  just,  as  in  the 
said  writ  he,  the  sheriff,  was  commanded.  The  plea 
then  averred,  that  Wardle  was  always  ready  to  pro- 
secute his  action  with  effect,  and  without  delay,  against 
the  now  plaintiffs;  and  would  have  so  prosecuted  his 
suit  against  the  said  now  plaintifis,  if  they  had  ap- 
peared in  the  Court  of  K.  B.,  according  to  the  exigency 

of 


WAaoLS 


IN  THE  Third  Year  of  WILLIAM  IV.  149 

of  the  writ;  but  that  the  said  plaintiffs  did  not,  nor        1833. 
would,  appear  in  K,  B.  on  the  day  prefixed  to  them  by       ' 
the  sheriff*  for  that  purpose^  or  at  any  other  time,  but      ^jg^msi 
whoUy  n^lected  and  refused  so  to  do,  and  had  not  as 
yet  appeared  to  the  said  writ. 

Plea  2d,  that  the  sheriff^,  in  pursuance  of  the  writ  of 
re.  &.  lo.  mentioned  in  the  declaration,  recorded  the 
plaint,  returned  it,  prefixed  the  day  of  the  return  to 
both  parties,  and  summoned  the  (now)  plaintiffs  to  appear 
in  the  Kin^s  Bench  to  proceed  in  the  plaint ;  and  that 
Wardle  was  ready  to  proceed,  but  the  plaintiffs  did  not 
appear,  as  before. 

To  the  first  plea  there  was  a  general  demurrer ;  to 
the  second  a  replication,  that  the  shexMS  did  not  summon 
ike  plaintiffs  to  appear^  as  in  the  plea  alleged,  concluding 
to  the  country. 

To  this  there  was  a  rejoinder,  by  way  of  estoppel,  tiiat 
the  plaintiffs  ought  not  to  be  admitted  so  to  reply,  be- 
cause the  sheriff,  before  the  assignment,  returned  to  the 
re.  fiu  lo.,  ^  that  he  had  prefixed  a  day  to  tiie  parties, 
that  they  might  be  ready  to  proceed  in  the  plaint,  as  he 
was  commanded."     General  demurrer  to  the  rejoinder. 

This  case  was  argued  in  Easter  term  (a). 

JB.  V.  Richards  in  support  of  the  demurrers.  The 
first  plea  is  insu£Scient,  because  it  merely  shews  tiiat 
Wardle  appeared  in  Court  at  the  return  of  the  writ,  and 
was  ready  to  proceed  in  the  suit,  and  prosecute  the  same 
with  effect,  without  shewing  that  he  did  so,  or  how  the 
rait  was  disposed  of.  It  states  forther,  that  the  sheriff  re- 
tamed  that  he  had  prefixed  a  day  to  the  parties,  that  they 

(a)  Bdbro  Demman  C.  J.,  LMedale  and  Parke  Js. 

L  3  might 
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1838.        might  be  ready  to  proceed  with  the  plaint,  but  it  does  not 
J  allure  that  the  sheriff  had  in  fact  summoned  the  defend- 

agittmsi^       ants  in  replevin  to  appear.     In  DaUoris  Office  qfSheriffif 
p.  272.,  it  is  said,  *^  that  the  sheriff  is  first  to  record  the 
suit  in  full  court,  and  then  to  return  the  same  under  his 
own  seal,  and  the  seals  of  four  suitors  of  the  same  ooart» 
and  after,  the  sheriff  is  to  summon  the  defendant  to  be 
there  at  the  day  of  the  return  thereof."     It  was  the  duty 
of  the  sheriff,  therefore,  to  summon  the  defendants ;  and 
the  duty  of  the  obligor  of  the  bond  was  to  see  that  it  was 
done.     In  Brackenbwy  v.  Pell{a\  where  the  plea  to  a  de- 
claration on  a  replevin  bond  stated,  that  the  suit  was  still 
depending  and  undetermined ;  and  the  plaintiff  replied, 
*^  that  the  defendant  did  not  prosecute  his  suit  as  in  the 
plea  mentioned,  but  wholly  abandoned  the  same,  and 
that  the  said  suit  is  not  still  depending;"  on  special 
demurrer  it  was  held,  that  the  replication  was  insufficient, 
for  not  shewing  how  the  suit  was  determined  and  had 
ceased  to  depend.     In  Morgan  v.  Griffith  (6),  it  was  said 
by  Lee  C.  J.,   *^  that  in  all  replevin  bonds  there  are 
several  independent  conditions,*'  one  of  which  is  to  pro- 
secute with  effect,  and  a  breach  may  be  assigned  on 
non-performance  of  any.     Gwillim  v.  Holbroak  (c),  and 
Axfard  v.  Perrett  {d\  shew  that  the  condition  of  a  re- 
plevin bond  is  not  satisfied  by  a  prosecution  of  the  suit 
in  the  county  court;  but  the  plaint,  if  removed  by  re. 
fa.  lo.  into  a  superior  court,  must  be  prosecuted  there 
with  effect  and  without  delay.     And  it  appears  from 
Vaughan  v.  2^orris{e)j  and   Tumor  v.  Turner  {g\  that 
the  plaintiff  in  a  replevin  suit  so  removed,  by  becoming 

(a)  19£bK.585.  (b)  7  Mod.  380. 

(c)   1  Bos.  <f-  P.  410.  id)  A  BiHg.  586. 

(e)  Cau  temp.  Hardw.  197.  {g)  2Brod.  f  B.  107. 

nonsuit. 
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QODsaity  fails  to  prosecute  his  suit  with  effect.     The  re-        1833. 
joioder  to  the  replication  to  the  second  plea  is  bad,      „ 

■  Hariiisov 

because  the  sheriff's  return   to   the   re.   fa.   lo.  is   no        against 
estoppel  in  this  action,  which  is  not  between  the  same 
parties  as  the  replevin  suit,  for  the  sureties  in  the  re- 
plevin bond  were  no  parties  to  the  suit  in  replevin. 

FoUett  contra.  Wardle^  the  plaintiff  in  replevin,  having 
appeared  in  Court  at  the  return  of  the  writ,  and  been 
th^i  ready  to  prosecute  his  suit  with  effect,  has  done  all 
that,  by  law,  he  was  required  to  do.  •  It  is  true  that  the 
conditions  of  the  bond  are  distinct  and  independent* 
Bat  assuming  that  it  was  the  duty  of  the  sheriff  to  sum- 
mon the  defendant  in  replevin,  he  returned  that  he  had 
prefixed  the  same  day  (i.  e.,  the  day  of  the  return  of  the 
re.  &.  lo.)  to  the  parties,  that  they  might  be  ready  to 
proceed  with  thp  suit  in  the  court  above.  From  that 
it  may  be  inferred,  that  he  had  summoned  the  defend- 
ants in  replevin,  as  his  duty  was;  and,  if  so,  it  then  was 
their  duty  to  enter  an  appearance.  The  question  is, 
whether,  when  the  defendant  in  replevin  does  not  appear 

00  the  return  of  the  re.  fa.  lo.,  the  plaintiff  is  bound 
to  take  any  other  step.  [Parke  J.  If  the  defendants  did 
not  appear,  the  plaintiff  in  replevin  might  have  sued  out 

1  distringas  to  compel  them.  By  the  condition  of  the 
bond,  he  is  bound  to  do  all  he  can  to  prosecute  his  suit 
with  effect,  and  without  delay.]  The  general  rule  is, 
that  the  condition  of  the  bond  is  not  broken,  until  the 
action  be  determined  in  favour  of  the  landlord.  Bracken^ 
hoy  V.  Pdl  (a).  It  lies  on  the  plaintiffs  here  to  shew 
diat  it  was  legally  determined  in  their  favour,  so  as  to 

(a)  12  East,  585, 

L  4  establbh 
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188S.  establish  the  breach  alleged,  that  it  was  not  prosecoted 
with  effect  In  7%^  Duke  of  Ormond  ▼.  Bierfy  {a%  the 
ogain'[^  breach  assigned  was,  that  the  action  brought  on  a 
replevin  bond  was  not  prosecuted  with  effect.  The 
defendant  pleaded,  that  E.  G.  levied  a  plaint  in  se- 
plevin,  and  died  before  the  suit  was  determined,  whereby 
the  suit  abated:  the  plaintiff  replied,  that  although 
JE.  G.  levied  such  a  plaint  against  the  defendant,  the 
defendant,  by  injunction,  hindered  the  proceedings 
until  E.  G.  died.  Upon  demurrer  to  the  replication, 
the  defendant  had  judgment,  for  per  Holt  C.  J.  ^  This 
was  a  prosecution  with  effect,  because  there  was  oeitber 
a  nonsuit  nor  verdict  against  E.  Y."  In  Vaughan  ▼• 
Norris{b)f  and  Tumor  v.  Turner  {c)j  the  plaintiff  in 
replevin  was  nonsuited,  and  the  action  was  thereby 
terminated.  It  appears,  therefore,  plainly  established, 
that  the  suit  must  be  determined  against  the  tenant 
before  it  can  be  said  that  there  is  any  breach  of  the 
condition  of  the  bond.  In  Brackenbury  v.  PeU{(I)^  a 
replication,  stating  that  the  replevin  suit  was  abandoned* 
without  shewing  how,  was  held  to  be  bad  on  special  de- 
murrer. In  Axford  v.  Perrett  (^},  it  appeared  that  the 
defendant  had  taken  no  step  in  the  replevin  cause  for 
more  than  two  years;  and  after  verdict  for  the  plaintiff  it 
was  held,  that  after  the  time  which  had  elapsed  without 
any  proceedings,  the  replevin  cause,  by  analogy  to  the 
practice  of  the  higher  tribunals,  was  out  of  Court;  but 
here  there  is  nothing  to  shew  that  the  cause  is  not 
depending.  The  plaintiff  ought  to  have  shewn  that  it  was 
actually  determined.  [Parke  J.  Where  the  breach 
assigned  is  that  the  plaintiff  in  replevin  did  not  pro- 
Co)  Carilu  519.  (6)  Cm.  temp.  Heardw.  137. 
(c)  S  BtwL  ^  B,  107.  {d)  12  Eatt^  S%5. 
(e)  4  Bine.  586. 

secute 
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leciite  his  tuit  with  efiect»  it  is  a  sii£5cient  answer  to        18SS. 

diew  that  that  suit  is  still  pending;  but  it  is  no  answer       "^""^ 

where  the  breach  also  is^  as  in  this  case,  that  he  did  not        againti 

pffOiecute  it  without  delay.]    The  plea  shews,  that  the 

dday  arose  from  the  act  of  the  plaintiff.     Then,  as  to 

the  rgoinder  to  the  replication  to  the  second  plea,  the 

pl^infilR  are  assignees  of  the  sheriff;  and  if  he  would 

be  estof^ped  by  his  return,,  in  an  action  on  the  replevin 

bond,  tbey  must  also  be.    Having  returned  that  be  has 

prefizBd  a  day  to  both  parties  to  be  in  Court  to  prosecute 

their  suit,  he  would  be  thereby  estopped  from  saying  that 

he  did  not  summon  either  of  them.  Assuming,  however, 

that  the  return  is  not  an  estoppel  in  this  action,  and  that 

it  must  be  taken,  on  the  replication  to  the  second  plea, 

Aat  the  plaintiffs  were  not  summoned  to  appear  in  the 

Ccmxt  of  King^s  Bendi;  still,  as  the  plea  shews  that  the 

iheriff  was  commanded  by  the  re«  fa.  lo»  to  have  the 

leoord  in  the  King's  Bench  on  the  mcnrrow  of  ^  Souls, 

md  to  prefix  the  same  day  to  the  parties,  that  then  they 

01^  be  ready  to  proceed  in  the  plaint,  hb  omission 

to  summon  the  plainti&  to  appear  in  the  King's  Baich 

is  his  de&ult,  and  not  that  of  Wardle.    The  latter, 

therefore,  has  not  committed  a  breach  of  the  condition 

to  prosecute  his  suit  without  delay ;  for  the  plea  alleges 

that  he  was  ready  to  prosecute  it 


in  reply.  The  replevin  suit  was  removed 
into  the  Court  of  Kong's  Bench  in  Michaelmas  term 
1S29.  The  plaintiff  in  replevin  having  since  taken  no 
piooeedings  in  the  suit,  has  committed  a  breach  of  the 
condition  of  the  bond  by  not  prosecuting  without 
dday.    In  Asfcrd  ▼.  Perrett  (a),  where  the  plaintiff  in 

(a)  4  Bmg.  58S. 

replevin 
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18SS.        replevin  had  allowed  two  years  to  elapse  without 

'  any  proceeding,  the  Court  of  Common  Pleas  intimated 

agaitui        that  the  replevin  suit  must  be  considered  at  an  end»  by 

analogy  to  the  practice  of  the  superior  courts;  but  they 

added,  that,  at  all  events,  the  defendant  had  not  pro* 

secuted  his  suit  without  delay. 

Cur.  adv.  wlL 

m 

Denman  C.  J.  now  delivered  thejudgmentof  the  Court 
After  stating  the  pleadings,  his  Lordship  proceeded  as 
follows :  —  On  the  argument  before  us,  it  was  contended 
that  the  plaintiffs  had  shewn  no  breach  of  the  condition 
of  the  bond,  because  the  suit  was  still  continuing,  and 
it  was  said  that  there  could  be  no  breach  unless  there 
was  a  judgment  for  the  defendants;  and  an  authority  was 
cited  to  this  effect,  from  Carthea)^  519.  But  in  that 
case  the  question  did  not  arise  upon  a  breach  assigned 
for  not  prosecuting  without  delay ;  and  if  any  effect  is 
to  be  given  to  those  words,  it  seems  impossible  to  say, 
that  if  the  plaintiff  in  the  suit  does  not  use  due  diligence 
in  its  prosecutiob,  the  condition  is  not  broken ;  and  the 
opinion  of  the  Court  in  the  latter  part  of  the  judgment 
in  the  case  of  Axford  v.  Perrett{a\  is  to  the  same 
effect 

The  question  then  is,  Whether  it  sufficiently  appears 
upon  the  pleadings  that  there  has  been  a  delay  on  the 
part  of  Wardle?  It  js  said  there  has  been  none,  because 
the  plaintiffs  are  estopped  by  the  sheriff's  return  from 
saying  that  they  were  not  summoned  ;  and,  if  they  were 
summoned,  it  was  their  own  fault,  and  not  the  defend- 
ant Wardl^Sf  that  the  action  was  delayed. 

But  it  is  difficult  to  say  that  the  sheriff  would  be 

(«)  4  Bmg.  5S6. 

estopped 
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estof^>ed   by  his  return  in  this  action,   which  is  not        1883. 
between  the  same  parties  as  that  in  which  the  return  "' 

Habezooit 

was  made;  and  if  he  is  not,  the  plaintiffi  certainly  are       japtmu 
not  concluded  by  thb  return. 

Admitdngy  however,  that  the  plaintifis  are  not  thus 

coodnded,  and  that,  upon  the  replication  to  the  second 

pki,  it  is  to  be  taken  that  the  plaintifl&  were  not  sum- 

mooed  at  all,  still  it  appears,  in  both  pleas,  that  the 

writ  of  recordari,  which  was  sued  out  at  the  instance  of 

Wardlej  contained  a  direction  to  the  sheriff  to  prefix  a 

dty  to  the  parties,  which  is,  in  efiect,  a  direction  to 

nmmon  the  plaintiffi ;  and  we  think  that  the  defendant 

Wtardle  was  not  responsible  for  the  default  of  the  sheriff 

or  gnflty  of  delay  in  the  suit,  if  the  sheriff  neglected  to 

KTfe  the  summons.     On  this  ground  it  appears  to  us 

that  the  drfendants  are  entitled  to  judgment 

Judgment  for  the  defendants. 
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18S3. 


saiurdt^.        The  King  against  The  Governor  and  Company 

of  The  Chelsea  Water  Works. 

^^-6S9    B7  a  grant  of    HPHE  governor  and  company  of  the  Chelsea  water- 

t.  ii^b         C  1.,  reciUng       x. 

I  y^'        that  the  cft«^iM  works  Were  rated  to  the  relief  of  the  poor  of  the 

^L.fi^       Waterworks 

Company  had    parish  of  St,  Martin'in-'t/ie'FieldSf   ^*  for  land,   basm, 

undertaken 

works  for  sup-  reservoir,  and  tanks  in  the  Ch-een  Park,  and  for  water- 
^i^fr^  ^c,  trunks  and  pipes  there,  and  for  their  occupation  of  aU 
hlld'petldoned^  Other  land  and  ground  for  the  purposes  of  all  thdr 
M^^to**  ^^  other  water-trunks  and  pipes  laid  in  and  under  ground, 
certain  canal  or  for  the  supplv  of  persons  with  water."     On  appeal  to 

basin  and  old  mtt  ^  r  i  r 

pond  in  St,        the  quarter  sessions  for  the  county  of  Middlesex^  (JVo- 

James^t  Park,  • 

and  to  lay  vemoer  1830),   the  rate  was  confirmed,  subject  to  the 

the  park  to  ^d  Opinion  of  this  court  on  the  following  case :  — 
for  the  pu^TTOM        ^^^  Ckelsea  Water-works  Company  was  incorporated 

ti£rt^**slir"**  by  statute  8  G.  1.  c.  26.,  which  authorized  them,  for  the 

v^or-general  purpose  of  Supplying  a  certain  district  of  London  with 

that  the  said  water,  to  lay  pipes  and  branches  in  and  through  any  of 

might  be  con-  the  Streets,  passages,  &c.  in  or  about  Westminsterj  and  the 

Tenieottohis  _.  i  t         i  i  ■■ 

Majesty,  and      parts  adjacent,  and  to  break  up  the  pavements  and 

to  many  of  his 

subjects,  and  ornamental  to  the  park ;  the  King  gave*  granted,  and  assigned  to  the  company 
and  their  succevors  the  said  canal,  &c.  to  be  converted  into  resenroirs,  and  to  be  used  and 
enjoyed  by  them  as  such,  for  the  purposes  aforesaid,  during  the  royal  pleasure.  Libeitj 
was  also  granted  them  to  break  up  the  ground  at  all  times  trough  the  said  park  for  laying 
therein  pipes  or  mains  to  and  from  the  old  pond  and  canal  for  the  purposes  aforesaid,  malnng 
good  the  ground  so  broken  as  soon  as  possible.  Certain  conditions  were  added,  prescribing 
the  direction  in  which  the  pipes  should  be  carried,  the  breadth  of  ground  to  be  broken,  dec 
The  company  were  to  supply  St.  James* s  Palace  at  reasonable  rates ;  and  the  ranger  was 
empowered  to  supervise  all  the  company's  works  in  the  park,  and  order  them  to  rectify  and 
reform  the  same,  if  not  done  according  to  the  conditions. 

The  company  took  the  basin  and  pond  in  pursuance  of  the  warrant,  and  made  a  rescnroir, 
into  which  they  conveyed  water,  and  laid  pipes  communicating  with  it,  for  the  purpooea 
aforesaid.  They  subsequently  made  ei pensive  improvements  in  and  about  the  reservoir,  oo 
the  requisition  of  the  Crown ;  and  they  were  never  allowed  to  alter  or  repair  it  but  by  leave, 
and  under  the  inspection,  of  the  croivn  surveyor.  They  pay  no  rent,  and  are  paid  for  sup. 
plying  the  palace,  as  well  as  other  residences.  The  ranger  is  rated  to  the  poor  for  the  herbage 
growin^v  on  the  surface  of  the  soil  in  the  pork,  including  that  under  which  the  pipes  paia. 

Held,  first,  that  the  company  were  rateable  as  occupiers  of  the  reservoir.  Secondly,  that 
they  were  rateable  for  the  occupation  of  land  below  the  surface  of  the  soil  by  their  plpet, 
though  anotber  person  was  rated  for  the  herbage. 

/  ?/  ^  (J.  '2{>S.  ground. 
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groimdy  and  to  dig  and  sink  for  laying,  amending,  and        18SS. 
repairing  sach  pipes  and  branches  from  time  to  time,        ^— ^ 
tbqr»  so  soon  as  might  be,  filling  up  and  making  good        ogamti 
the  same.     In  pursuance  of  the  act,  engine-houses  and    Water  Works 
other  works  were  erected  in  the  parish  of  Si.  George,      ^'""P*"/- 
Hanover  Square^  for  which  the  company  are  there  rated ; 
ad  from  those  works  divers  pipes  and  branches  for  the 
wapplj  of  water  have  been  laid  under  ground  in  and 
through   the  public  streets  of  various  parishes,  and, 
among  others,  of  the  respondent  parish. 

Another  portion  of  similar  pipes,  and  also  a  basin, 
reservoir,  tanks,  and  water-trunks,  are  situate  within  his 
lisjesty's  park  called  the  Green  Park,  in  the  respondent 
ptrish;  and  were  included  in  the  above  assessment. 
The  pipes  in  the  park  ^e  laid  in  the  ground,  and  used 
finr  the  conveyance  and  supply  of  water  to  persons 
ptying  the  company  for  the  same.  The  herbage  growing 
OQ  the  surfiu^e  of  the  soil  in  the  paric,  including  that 
Qoder  which  the  pipes  pass,  is  rated  in  the  hands  of  the 
ruger  of  the  park,  to  the  relief  of  the  poor  of  the 
respondent  parish. 

The  basin  or  reservoir  is  also  situated  in  the  Green 
Park  in  the  respondent  parish,  and  was  formerly  a  pond. 
It  communicates  with  the  last-mentioned  pipes,  and, 
together  with  the  tanks  and  water-trunks  above  men- 
tioned, forms  part  of  the  company's  works.  In  the 
yar  1725  permission  was  given  to  the  company  to 

■ake  use  of  the  pond,  by  the  following  warrant. 
^  Warrant  to  the  governor  and  company  of  Chelsea 

Water-works  to  convert  into  and  use  for  reservoirs  two 

poads  in  Si.  Jameses  Park. 
^  By  the  Lords  Justices.    W.  Cant.    King  C,  Dorset j 

tloAi^  HoUes  Newcattle,  Berkeley. 

"We, 
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188S.  **  We,  in  his  Majesty's  name  and  on  his  Majesty's 

behalf,  do  give  and  grant  the  commission  and  licence 
agahut       and  authority  followinir :  — * 

The  Cbilska 

Water  Works       **  George^  by  the  grace  of  God,  &c. — Whereas  the 
^^  Governor  and  Company,  &c.  have,  by  their  petition  to 

us,  humbly  represented  that,  being  encouraged  by  our 
royal  charter,  they  have  undertaken  a  very  great  work, 
in  order  to  supply  the  City  of  Westminster  and  parts 
adjacent  with  water,  which  is  so  much  wanted;  and 
that  they  have  so  far  succeeded  in  their  undertakings 
that  they  intend  forthwiUi  to  make  their  reservoirs,  and 
lay  their  mains  from  their  machines  to  serve  those  re- 
servoirs; but  that  they  cannot  have  a  proper  place  to 
make  a  reservoir  to  supply  our  palace  at  St.  Jamei% 
and  the  middle  and  lower  part  of  Weshninstery  unless 
we  shall  be  graciously  pleased  to  permit  them  to  make 
use  of  the  canal  or  basin  lately  made  in  SU  Jameis  Park^ 
over  against  Devonshire  House^  and  the  use  of  the  old 
pond  adjoining  to  the  Deer-pen  Grace  there ;  and  have^ 
therefore,  humbly  prayed  the  liberty  to  use  and  enjoy 
the  said  basin  or  canal,  and  the  said  old  pond,  and  to 
lay  a  main  or  mains  through  the  said  park,  to  and  from 
the  same,  for  the  purposes   aforesaid:  which  petition 
being,  by  the  Commissioners  of  our  Treasury,  referred 
to  our  Surveyor-General,  he  hath,  amongst  other  things, 
reported   that  this  undertaking,  which  must  be  very 
chargeable,  may  be  of  great  convenience  to  many  of  our 
subjects  in  and  about  Westminster:   and  if  the  peti- 
tioners be  allowed  the  use  of  the  said  canal  and  old 
pond  for  reservoirs  our  palace  of  St.  Jameis  may  be 
constantly  supplied  with  a  sufficient  quantity  of  water, 
not  only  for  common  use,  but  for  a  fountain,  or  other  * 
water-work,  which  we  at  any  time  may  think  fit  to  have 

made 
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made  in  oar  garden  of  our  said  palace ;  and,  moreover, 
that  the  said  canal,  which  is  now  dry,  and  the  said  old 
pond,  only  being  put  into  and  kept  in  good  repair,  and 
{qU  of  water,  which  the  petitioners  are  willing  to  do  at 
their  own  proper  charge,  will  be  an  ornament  to  that 
part  of  our  said  park,  rather  than  any  prejudice  to  it, 
and  it  may  be  of  good  service  to  have  two  such  bodies 
of  water  ready,  in  case  of  fire :  all  which  we  having 
taken  into  our  royal  consideration,  are  graciously  pleased 
to  gratify  the  petitioners  in  their  request :  —  Know  ye, 
therefore,  that  we,  for  the  considerations  aforesaid,  and 
for  other  good  causes  and  considerations  us  hereunto 
moving^  have  given,  granted,  and  assigned,  and  do  by 
these  presents  give,  grant,  and  assign   unto   the   said 
governor  and  company,  Sec,  and  their  successors,  all 
that  the  canal  or  basin,  and  all  that  the  old  pond  in  our 
mi  park  afore  described,  to  be  converted  into  reservoirs, 
and  to  be  used  and  enjoyed  by  the  said  company  and 
their  successors  as  such  and  for  the  purposes  aforesaid. 
Sat  and  during  the  pleasure  of  us,  our  heirs  and  succes- 
sors.    And,  moreover,  we  have  given  and  granted,  and 
bjr  these  presents  do  give   and   grant,   unto   the  said 
governor,  &c.>  and  their  successors,  and  such  agents, 
servants,  workmen,  and  others,  as  the  said  governor,  &c. 
shall  from  time  to  time  think  fit  to  employ,  full  and  fi*ee 
liberty,  licence,  privilege,  and  authority,  from  time  to 
time  and  at  all  times  hereafter,  to  dig  and  break  up  the 
ground  through  our  said  park,  for  laying  therein  pipes 
or  mains  to  the  said  old  pond  and  canal,  and  from  the 
said  old  pond  and  canal  to  such  places  as  shall  be  found 
most  proper  for  conveying  water  to  our  said  palace,  and 
to  the  streets  and  houses  adjacent,  and  also  for  altering, 
'Vuring^  and  amending  such  pipes  and  mains  from 

time 


1833. 

The  K1K6 
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1888.       time  to  time^  as  occasion  shall  require.    ProTided  nerer- 
"^^~       thelessy  and  our  meaning  is,  that  the  grant,  powor,  and 

The  Kiwo  ,       .        ,        ,  .  •  J  J  I. 

agaiiui  authority  hereby  given,  or  meant  or  mtended  to  be 
Water  Wotki  given  to  the  said  company  and  their  suooessorsi  shall  be 
^^^^"^*  subject  and  liable  to  the  rules  and  conditions  fcdlowing; 
that  is  to  say :  '^ 

The  conditions  were,  that  the  company  should  lay 
their  mains  and  pipes  in  a  certain  line,  described  by 
reference  to  a  plan ;  that  the  ground  to  be  broken  up 
should  not  exceed  a  certain  breadth,  and  that  the  mains 
or  pipes  should  be  of  a  particular  quality  and  thickne« ; 
that  on  the  digging  up  of  the  ground  for  laying^  or  fiir 
altering  or  repairing  the  mains  or  pipes,  it  should,  at  thd 
expense  of  the  company,  be  made  good  again  as  soon 
as  conveniently  could  be  done,  and  sown  with  hay-seeds ; 
and  that  the  company  should  repair  any  damage  to  be 
done  by  them  to  the  walls  or  otherwise  in  the  park.  It 
was  further  stipulated  as  follows :  — 

**  That  the  said  governor  and  company,  and  their 
successors,  shall  supply  our  royal  palace  at  Si.  Jamais 
with  such  quantity  of  water  as  shall  be  necessary,  at 
such  low  and  moderate  rates  as  the  Commissioners  of 
our  Treasury,  or  High  Treasurer  for  the  time  beinj^ 
shall  think  reasonable  to  direct  and  appoint 

**  That  the  ranger  of  our  said  park  for  the  time  being 
shall  be,  and  is  hereby,  empowered  to  supervise  all 
works  that  shall  from  time  to  time  be  done  within  our 
said  park  by  the  said  company  and  their  successors,  or 
their  agents,  servants,  workmen,  and  others,  in  pur- 
suance of  this  our  grant,  licence,  and  authority ;  and  to 
inspect  and  see  that  the  said  norks  be  at  all  times  done 
and  performed  in  manner  before  directed ;  and  to  order 
the  said  company,  and  their  successors,  to  rectify  and 

*  reform 
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idbnn  the  works  they  shall  do  and  perform,  or  be  at        1888. 
aoy  time  a-doing  or  performing,  in  case  they  be  not       — ^ 
done  and  performed  copfojrmable  to  the    aforegoing        against 
ndes  and  directions."    The  ranger  of  the  park,  and    Wttor  Works 
other  hb  Majesty's  officers  whom  it  might  concern,  ^^^' 

wef^  neqaired  to  be  aiding  and  assisting  to  the  com- 
pany m  the  execution  of  the  powers,  privileges,  and 
antborities  thereby  granted  or  ro^nt  to  be  granted. 
Hie  warraot  was  **  Given  at  His  Majesty's  palace  at 
WUiekaU^  the  29th  day  of  July  1725 f  in  the  eleventh 
jear  of  His  Majesty's  reign.  By  their  Excellencies^ 
oQounaiid. — (Signed)  JZ.  Walpde.  Ckas.  Turner.  Geo. 
DodhigUm/' 

Under  this  warrant  the  company  have  ever  since 
wed  the  pond,  and  have  made  the  reservoir,  and  basin 
and  tanks,  and  laid  the  pipes  above-mentioned  in  the 
Green  Parky  and  have  conveyed  water  into  the  said 
roenroir  or  basin,   and  through  it  in  its  progress  to 
the  houses  they  supply.    The  tanks  are  works  necessary 
U)  the  reservoir  or  basin,  and  to  be  considered  as  a 
part  of  it.   About  two  years  ago,  when  certain  improve- 
ments were  being  made  in  that  vicinity,  the  company 
were  required  by  the  crown  to  cleanse  and  reconstruct 
the  reservoir,  and  to  brick  the  sides  and  bottom,  which 
they  did  under  the  superintendence  of  the  crown  sur* 
^efQr\  at  the  same  time  they  erected  tanks  and  other 
vorks  finr  cleansing  the  surface  of  the  water  while  in  the 
leKrvoir,  and  keeping  it  at  a  proper  level.     They  have 
•Iks  at  a  considerable  expense,  enclosed  the  reservoir 
with  an  ornamental  railing,  under  the  same  superintend- 
CQcc^  it  having  been  represented  to  them,  on  behalf  of 
^  crown,  that  some  fence  was  necessary  to  prevent  the 

Vol,  V.  M  recurrence 
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1888.       recurrence  of  accidents,  some  of  which  had  lately  bap- 
"— ~*       pened. 

The  Kma      ^  .  .  .  .    ^ 

agauut  The  company  have  no  interest  in  the  baain  or  in  toe 

Tlie  CiiBLttA 

Water  Works  soil,  Other  than  is  conveyed  by  the  royal  warrant,  nor 
do  they  occupy  it  further  than  as  above  stated.  Ttie 
use  of  it  is  not  essential  to  their  purposes,  but  it  is  beo»» 
ficial  to  them  by  enabling  them  to  charge  or  fill  their 
main  pipes  without  working  their  engines  at  the  bead  of 
their  works  (a),  and  the  company  are  by  this  means 
better  enabled  to  use  the  said  engines  when  they  think 
proper  for  the  supply  of  other  districts  than  those  com- 
municating  with  the  reservoir,  and  for  other  purposes; 
and  in  particular  it  may  be  useful  in  case  of  fire.  The 
fish  in  the  reservoir  have  been  taken  by  the  depuQr 
ranger,  the  company  not  objecting ;  and  the  company 
have  been  always  restrained  from  making  alterations 
in  or  doing  repairs  to  the  basin,  unless  by  the  express 
permission  of  the  crown  surveyor,  and  under  bis  in- 
spection. They  pay  no  rent,  and  are  paid  for  supply- 
ing the  palace,  in  the  same  manner  as  for  the  supply  of  ' 
their  other  customers. 

The  question  for  the  consideration  of  the  Court  was, 
whether  any,  and  what  portion,  of  the  works  in  the 
Ctreen  Parky  before  described,  was  rateable  to  the  rdiel 
of  the  poor  of  the  said  parish ;  and  the  case  fixed  tbe 
rates  to  be  assessed,  if  the  Court  should  be  of  opinion 
that  the  reservoir,  and  works  forming  part  of  it,  were 
rateable,  and  not  the  pipes  within  the  park;  or  the 
pipes  only,  or  both.     No  question  was  made  as  to  the 


(a)   The  water  is  brought  from  the  Thames,     See  tbe  act,  8  G.  1. 
c.  86. 

pipes 
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fipcB  in  the  streeU.     The  case  was  argued  in  Easter       1833. 
tenn  (a)^  """ 

^  '  ThtKiiia 

agamsi 
The  CiUEL9KA 

Sir  James  Scarlett^  J.  L,  Adolpkusj  and  ChanneU^  in    Watv  Worki 
lopport  of  the  rate.  First,  as  to  the  reservoir  and  works      ^^^^^ 


The  question  is,  whether  the  company  are 
oocupiers  of  the  reservoir,  or  have  only  an  easement 
m  it  It  is  clear  from  the  king^s  grant,  that  a  continued 
and  exclusive  enjoyment  of  it  was  contemplated.  The 
terms  used  in  granting,  the  reasons  assigned  in  the 
lecital,  the  purposes  enumerated,  and  the  conditions 
imposed,  all  shew  this.  The  case,  therefore,  is  not  like 
that  of  Rex  v.  The  Mersey  and  IrweU  Navigation 
Company  (i),  where  the  parties  rated  had  (as  to  the  bed 
of  the  river)  a  mere  privilege,  and  took  nothing  corporeal 
bjr  the  authority  given  them,  and  had  no  exclusive 
occupation.  The  same  distinction  will  apply  to  Rex  v. 
Thomas  {c\  and  Rex  v.  The  Undertakers  of  the  Aire  and 
Colder  Navigation  (d).  There  nothing  was  held  but  an 
incorporeal  hereditament;  here  the  Company  have  the 
toil  for  the  purpose  of  keeping  water  in  it.  They  have 
a  possession,  in  respect  of  which  they  might  maintain 
trespass,  Dyson  v.  Collick  {e).  In  Rex  v.  Jolijffle  (g),  a 
person  who  rented  a  mere  way-leave  over  another's 
land  was  held  not  rateable;  but  in  Rex  v.  Bell  and 
Others  (A),  where  parties  held  a  lease  of  waggon-ways, 
constructing  the  ways  as  was  most  convenient  to  them- 
idves,  and  excluding  all  persons  but  themselves  and 
those  whom  they  authorized,  the  rate  was  confirmed. 

(a)  Before  Dmman  C.  J.»  LittUdale,  end  Parke  Ju 
(0  9  A  4-  a  95.  (c)  9  P.  4-  C.  114. 

{d)  9B.  {■  C  SSa  (e)  SB^^J.  600. 

(i)2T.  B*90.  (k)  7T.R.  598. 

M  2  The 
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1888.        The  di£krence  is  the  same  between  this  and  the  three 
~~^       cases  above  cited.    If  the  crown  had,  by  such  a  grant 

Tbe  Bliiio 

agaimii        as  this,  given  the  company  a  granary  to  keep  com  in. 

The  Chsuba 

Watar  Worki  there  could  have  been  no  doubt  as  to  the  occupation;  it 
^"'^'  nakes  no  difference  here^  that  the  premises  granted  are 
an  excavation  in  the  ground,  and  the  thing  kept  upopi 
them  is  water.  The  water,  which  they  sell,  is  as  much 
the  goods  of  the  company  as  if  it  were  grain,  or  oil. 
In  Res  V.  TAe  Mayar^  ^.  of  Bath  (a),  Lord  EUm^ 
borough  said,  *^  They  (the  corporation)  are  occupiers  of 
the  reservoirs,  which  they  are  empowered  to  make,  and 
in  which  the  water,  which  they  are  also  authorized  to 
collect,  is  kept"  It  b  true  the  occupation  in  this  case 
b  only  during  pleasure^  but  that  is  immaterial.  In  iZer 
V.  Bell  {b\  Lord  Kenyan  said,  ^^  the  question  is  merely, 
whether  the  defendants  are  or  are  not  possessed  of  pro- 
perty that  is  rateable  to  the  poor.  We  are  not,''  he 
says,  <^  to  enquire  into  the  titles  of  the  occupiers."  The 
same  doctrine  was  before  laid  down  in  Lord  Bitie  v. 
GrindaU{c).  In  that  case,  and  in  Bex  v.  TerroU[d\ 
the  occupation  was  at  the  pleasure  of  the  crown.  The 
conditions  imposed  in  this  case  make  no  difference,  but 
rather  tend  to  shew  the  exclusiveness  of  the  company's 
occupation.  At  all  events  they  are  only  like  the  cove- 
nants in  many  leases,  to  cuiti irate  in  a  certain  manner, 
or  to  do  repairs  subject  to  the  approbation  of  the  land- 
lord's surveyor. 

Then  as  to  the  pipes.  No  question  is  made  as  to  the 
pipes  laid  in  the  streets,  and  there  is  no  substantial  dis- 
tinction between  them  and  those  in  the  park.  The 
Company  are  empowered  to  break  the  soil  there,  for 

(a)  l^Eatt^6\9.  '  (b)  7  T.  R.  600. 

(c)  I  7.  it.  338.  (d)  3  EoMtpSOe* 

the 
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the  purpose  of  laying  therein  their  pipes  and  mains;        18SS. 
and  that  is  done.     The  purpose  of  these  pipes  is  as  per-       " 
maoent  as  that  of  the  reservoirsi  which  would  be  useless        ofmnst 

The  Chslska 

witboat  them.  In  Bex  v.  The  Mayors  8fc.  of  Bath  (a),  Water  Works 
where  the  corporation  were  held  rateable  as  occupiers 
of  their  reservoirs,  the  Court  being  of  opinion  that  these 
cune  within  the  description  of  ^^  land"  in  43  Miz.  c.  2^ 
Lord  EOenborough  said  :  ^*  I  confess  I  have  great  diffi- 
cult in  distinraishinff  between  the  case  of  water  col- 
iected  in  a  trunk,  or  reservoir,  so  many  yards  wide^ 
or  in  pipes  so  many  inches  wide,  each  being  attached 
to  die  soil."*  And  in  Bex  v.  The  Bochdale  Water- 
worh  Company  (i),  the  pipes  and  reservoirs  were  held 
to  be  undistinguishable,  and  both  liable  to  the  rate.     A 

reservoir  receiving  water  in  one  part,  and  discharging 
it  in  another,  is,  in  fact,  nothing  more  than  an  open 

pipe.     In   Bex  v.  The  Birmingham   Gas-Ught  Com* 

pony{c)f  it  was   taken  for  granted  that  the  company 

were  rateable  for  their  gas-pipes;  and  this  was  expressly 

hdd  in  Bex  v.  The  Brighton  Gas^Light  Compary  {d). 

\n  Bex  V.  The  Mersey  and  Irwell  Navigation  Company^ 

Parke  J.  says:  {e)  *^  No  person  can  be  an  occupier,  unless 

he  has  the  exclusive  right  to  enjoy  some  portion  of  the 

soil.    The  companies  who  have  gas-pipes  have  the  ex- 

dusive  right  to  enjoy  a  portion  of  the  soil:  they  have 

the  exclusive  right  of  occupying,  by  means  of  these 

pipes,  that  portion  of  the  soil  in  which  the  main  is." 

It  is  true  that,  in  the  present  case,  the  ranger  is  rated 

ior  the  herbage  on  the  surface  of  the  soil  under  whici 

the  pipes  are  laid;  but  there  is  no  doubt  that  the  surface 

of  land  may  be  in  one  person,  while  the  substratum  is 

(at  14  Eati,  61 8.  (b)  I  M.  4;  8. 634. 

(c)  IB.  ^  a  506.  {,d)  5B.  i  C.466. 

[e]  9B.  i  C.  lis. 

M  3  in 
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1833.  in  anotheri  who  may  or  may  not  have  the  privilege  of 

— "■"  udng  that  under-portion :  Rome  v.  Brenton  (a).     Here, 

affdHMi  by  the  royal  warrant,  that  privilege  is  m  the  company, 

iVaier  Worki  and  they  occupy  the  substratum  by  their  pipes. 

Companj. 

F.  Pollock  and  Bodkirij  contra.     It  would  be  difficult, 
after  the  cases  of  the  Birmingham  and  Brighton  Gas* 
Light  Companies  (i),  to  contend,  generally,  that  pipes  of 
this  description  are  not  rateable.     But  here  the  herbage 
of  the  ground  under  which  the  pipes  are  laid  is  the 
ranger's,  and  he  is  rated  for  it;  and  there  is  no  authority 
for  the  rating  of  an  underground  occupation,  where  the 
surface  of  the  soil  is  in  different  hands.     This  view 
appears  to  have  been   taken   by  BuUer  J.   in   Bex  v. 
Joliffe  (c),  where  he  observes,  that  the  appellant  had  a 
mere  way-leave  over  the  sur&ce,  and  if  he  could  be 
assessed  for  that,  the  soil  would  be  doubly  rated.     The 
rating  of  pipes  under  the  streets  does  not  affect  this 
question,  because  no  person  is  rated  for  the  surface  of 
the  streets.     In  the  cases  cited  on  the  other  side,  as 
to  occupation   by  pipes,   the  parties  had  an  absolute 
interest  in  the  soil,  or  at  least  no  one  else  had  a  rate- 
able interest     The  dictum  of  Parke  J.,  which  has  been 
cited,  is,  that  no  person  is  an  occupier,  unless  he  has 
the  exclusive  right  to  some  portion  of  the  soil.     It  can- 
not be  said  that  if  the  owner  of  a  field,  or  a  bouse, 
gives  permission  for  pipes  to  be  passed  under  part  of 
his  property,  there  is  a  rateable  occupation  by  means  of 
such  pipes.     As  to  the  reservoir,  it  was  not  made  by 
the  company ;  they  had  only  the  King's  permission  to 
avail  themselves  of  it,  as  if  the  crown  had  permitted 

(a)  8  B.  i  C.  766.  (6)  1  B.  4  C.  506.  and  5  A.  4^  C.  566. 

Ic)  2  T.  R.  94. 

them 
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them  to  make  use  of  the  Serpentine  River^  or  Virginia        1838. 
WaUr^   for   a  like   purpose.     There  is  no  exclusive 
oocopatioo.     The  recital  of  the  warrant   of  Geo.  1«,        ^igatrut 

The  CiiBLSBA 

which  states  the  petition  of  the  Company,  shews  that    Water  Worki 
they  did  not  eren  ask   for  an  exclusive  occupation: 
they  only  prayed  the  liberty  to  use  and  erffoy  the  re- 
servoir and  pond;  that  petition  only  was  referred  to 
the  Commissioners  of  die  Treasury ;  and  the  recom- 
mendation of  the  Surveyor-General,  and  the  grant  of 
the  crown  thereupon  made,  are  not  to  be  extended  in 
•  construction  beyond  what  the  parties  asked.     The  crown 
only  gives  the  use  of  a  reservoir  and  pond.     The  case 
may  be  different,  in  this  point  of  view,  as  to  the  pipes, 
because  the  Company  do  ask  permission  to  **  lay  their 
Biiias,''  which  may  imply  an  exclusive  occupation ;  but 
with  respect  to  the  reservoir,  there  is  no  such  occu- 
pition  asked  or  given :  they  use  it  in  common  with  the 
crown.     The  Board  of  Works  might  at  any  time  exer- 
cise a  control  over  it     Substantially,   the   Company 
hive  no  greater  interest  in  this  basin,  than  the  Mersey 
md  Irwdl  Navigation  Company  had  in  the  water  under 
thdr  jorisdicdon  in  the  case  cited  on  the  other  side  (a). 
It  is  oolhing  mbre  than  the  case  of  proprietors  obtaining 
kne  to  pass  a  body  of  water  through  lands  of  the  crown, 
OD  condition  of  keeping  it  in  an  ornamental  state. 

Dknman  C.  J.  I  think  it  is  quite  clear  the  pipes  in 
the  park  are  rateable.  The  ranger  is  rated  for  the 
ierhage  only.  It  b  evident,  therefore,  that  the  soil  beneath 
Blay  be  rated  in  the  hands  of  other  persons,  who  have 
^  exdosive  use  and  possession  of  that.  As  to  the 
'CKTvoir,  the  Court  will  take  time  to  look  into  the  grant, 
and  consider  its  etteci. 

(a)  9JB.  C.  95. 

M  4  Little* 
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18SS.  LiTTLEDALE  J.     As  to  the  pipes  in  the  park,  1  enter- 

'   __  tain  no  doubt.     The  circumstance  of  the  herbage  bang 

The  KuFC 

aeainu        rated  in  the  hands  of  the  ranc^.  affords  no  fifoond  fiir 
Waur  Work!   exemptiniT  them. 

Parke  J.    I  am  of  the  same  opinion.     Nothing  ia 
rated  in  the  ranger's  hands  but  the  herbage. 
As  to  the  other  part  of  the  case, 

Cur.  adik  mft. 

In  the  present  term,  the  judgment  of  the  Court  was 
delivered  by 

Denman  C.  J.,  who,  after  stating  the  case,  proceeded 
as  follows :  -—With  respect  to  the  pipes  laid  in  the  parky 
it  was  admitted  by  the  learned  counsel  for  the  appellantSi 
that,  unless  he  could  distinguish  this  case  from  those  in 
which  it  was  decided  that  pipes  of  similar  companies 
laid  in  the  streets  were  rateable,  the  rate  in  the  present  in- 
stance, in  that  respect,  must  be  confirmed.  The  ground 
of  distinction  was,  that  here  another  person  was  rated 
for  the  sur&ce  of  the  land  under  which  the  pipes  were 
placed.  But  we  are  clearly  of  opinion  that  this  makes 
no  difference.  That  part  of  the  soil  which  the  Com- 
pany  occupied  was  not  included  in  that  rate.  Upon 
this  question  the  Court  expressed  a  clear  opinion  in 
the  course  of  the  argument 

The  only  reason  for  deferring  our  judgment  was, 
that  we  might  have  an  opportunity  of  more  attentivdy 
considering  the  effect  of  the  royal  warrant,  under  which 
the  reservoirs  were  made.  We  have  done  so ;  and  we 
are  of  opinion  that  it  gave  to  the  Company  as  much 
interest  in  the  space  where  their  reservoirs  are  made, 
as  in  that  where  the  pipes  are  laid.     It  is  impossible 

to 
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to  distingaish  one  from  the  other.     Their  interest,  in-        1888. 

deed,  in  the    former  is   expressly,  in  the  latter    by       

impIicBtiQii,  at  will  only ;  but  a  tenant  at  will  is,  until        agaimt 
the  will  be  determined,  an  occupier  of  the  land ;  and    Watv  Works 
as  the  Company  are,  on  the  authoriQr  of  the  decided       '™^"^* 
OMs,  the  occopiers  of  the  land  filled  by  the  pipes,  they 
most  be  considered  as  the  occupiers  of  that  where  the 
Rser? oirs  are  coostmcted.    Th^  appear  to  us  to  have 
die  exclusive  right  in  a  portion  of  the  soil  in  both  cases, 
though  for  a  limited  purpose  only. 

Rate  confirmed,  for  the  amount  stated  in  the  case. 


The  King  against  The  Inhabitants  of  St.  John  Saturday, 

«^  June  1st. 

Bedwardive. 


CiH  appeal  agunst  an  order  of  two  justices,  whereby  a  penon  of   //.yf.  ^u 

Baberi  Shirton  w»  removed  fiom  the  parish  off^'^T^ 
Sntf  John  Bedwardine  to  the  parish  of  Hanbwry^  both  ][^^  ^j^^^ 
in  the  oou^  of  Worcester^  the  sessions  quashed  the  ^^  ^cers 
Older,  saUect  to  the  opinion  4£  this  Court  on  the  fol-  ^  ^  ^^  "^i 
bvinip  case :  —  ^*  *'*'^^  ^^ 

°  two  justices^ 

The  pauper,  R.  Shirton^  had,  before  he  was  twenty-  within  the 

meaniog  of  th*e 

one  years  of  age,  gained  a  settlement  in  Hartbury^  by  a  56  G.  3. 
tiring  and  service  for  a  year  with  one  John  SuUn.   *  Section  ii. 
After  be  came  of  age,  and  before  he  was  twenty-four,  ^tends^oniy  to 
being  lame,  he  applied  for  reUef  to  the  overseers  of  JJ^*^[p 
Haabury.  who  recommended  him  to  learn  some  trade,  of/Kxr  cho. 

•^  dren/  and, 

hot  refosed  to  bind  him  out ;  nevertheless,  they  pro-  therefore,  an 

indenture 
whereby  a  per- 

*i*  of  die  sge  of  tiren^-foixr  u  bound  apprentice,  part  of  the  premium  being  paid  out  of 

fl*  public  parochial  funds,  does  not  require  the  assent  of  two  justices. 

mised 
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1838.  mised  that,  if  he  could  find  a  master,  they  would 
"""'"*  give  him  ^  The  pauper  then  put  himself  apprentice 
agamu        to  one  Hotch.   livinir  in  St.  John  Bedwardine.     The 

TIm  InhaUu 

sots  of  parish  officers  of  Hanbury  gave  the  money  to  the 
BnwAROEKic  pauper,  who  paid  it  to  Hatch*  The  indenture  was  by 
deed,  sealed  by  the  master  and  the  apprentice,  but  was 
not  approved  of  by  two  justices.  Whilst  under  this  in- 
denture, the  pauper  slept  more  than  forty  nights  in  Si. 
John  Bedwardinef  and  would  be  setded  there,  if  the 
indenture  were  good  in  law. 

Leghf  in  support  of  the  order  of  sessions.  The 
pauper  being  above  the  age  of  twenty-one  years  when 
bound,  was  not  a  ^*  poor  child"  within  the  meaning  of 
those  words  in  56  Geo.  S.  c.  139.  s.  11.  The  5  EUx. 
c.  4.  s.  26.  enacted,  that  every  householder  dwelling  and 
exercising  an  art  or  mystery  in  any  town  corporate 
might  have  and  retain  the  son  of  any  freeman  to  serve 
and  be  bound  as  an  apprentice  for  seven  years  at  the 
least,  so  as  the  term  of  such  apprentice  should  not 
expire  before  such  apprentice  should  be  of  the  age  of 
twenty-four  years :  and  sect.  36.  provided,  *^  that  no  per- 
son should,  by  force  or  colour  of  that  statute,  be  bound  to 
enter  into  any  apprenticeship,  other  than  such  as  were 
under  the  age  of  twenty-one  years."  (a)  The  18  6.  3. 
r.  47.,  after  reciting  the  43  Eliz.  c.  2.  s.  5.,  which  autho- 
rised parish  officers,  by  the  assent  -of  two  justices,  to 
bind  children  of  parents  xoho  were  not  able  to  keep  and 
maintain  them^  to  be  apprentices  till  such  man-child 
should  come  to  the  age  of  twenty-four  years,  enacts» 
that  any  man*  child  bound  apprentice  under  the  said 
act,  shall  be  bound  *'  for  no  longer  term  than  till  such 

(a)  See  54  G.  3.  c.  96. 

child 
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diild  shall  come  to  the  age  of  twenty-one  years."  The  1833. 
itat  56  G.  8.  c.  139.  (as  appears  by  the  preamble)  was  ""'""" 
pissed  to  remedy  the  irrieTances  which  had  arisen  from        againu 

.      ,  Tlielnhabit- 

die  binding   of  poor  children  apprentices,   by  parish        antt  of 
officers,  to  improper  persons,  and  to  persons  residing   Boiwabmmb. 
It  a  distance  from  the  parishes  to  which  such  poor 
diildjren  belonged,  whereby  the  parish  officers  and  the 
parents  of  such  children  were  deprived  of  the  oppor- 
tnnity  of  knowing  the  manner  in  which  such  children 
were  treated,    and  enacts,  (sect  1.)   that  before  any 
diild  shall  be  bound  apprentice  by  the  parish  officers, 
indi  child  shall  be   carried  before  two  justices,  and 
tbey  are  to  inquire  into  the  propriety  of  binding  such 
child  apprentice  to  the  proposed  master,  and  also  whe- 
ther he  reside^  or  have  his  place  of  business,  within  a 
retsonable  distance  from  the  place  to  which  such  child 
bdoDgs ;  and  if  the  father  or  mother  of  such  child  be 
Efing,  and  reside  in  or  near  the  place  to  which  such 
duld  shall  belong,  such  justices  are  (if  they  think  fit) 
to  examine   such   father  or  mother;  and  if  they,  the 
JBStices,  think  it  proper,  they  are  to  make  an  order  for 
(be  bmding.     The  justices,  therefore,  are,  in  fact,  in- 
vested with  the  character,  and  are  to  perform  the  duties, 
of  parents,  in  selecting  a  proper  master.     A  person, 
however,  who  has  attained  the  age  of  twenty- one  does 
Bot  require  their  protection,  but  is  capable  of  judging 
far  himsdf  as  to  the  fitness  of  the  master  to  whom  he 
is  to  be  bound :   he  does  not  come  within  either  the 
spirit  of  the  act,  or  the  meaning  of  the  word  child.     It 
viU  be  said,  however,  that,  assuming  the  pauper  not  to 
have  been  a  poor  child  within  the  meaning  of  the  act, 
sod  admitting  that  the  first  ten  sections  apply  to  poor 
dtildrenonly,  still  section  11.  applies  to  all  indentures 
^tefer,  whereby  parties,  whether  children  or  not,  may 

be 
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1858.       children.    Bex  y.  St.  PauFs^  Exeter  (a\  does  not  ihev 
-.    ,y,         that  the  first  ten  sections  contemplate  childreiiy  md 
ngamu        the  elcTenth  those  who  are  not  children.. 

Tlieliihabii- 
•Btf  of 

BwwAEUNs.  LiTTLEDALE  J.  I  think  the  first  ten  sections  of  tbe 
56  G.  8.  c.  1 39.  apply  to  children  under  the  age  of 
twenty-one  years.  The  first  section  directs  the  justioei 
to  enquire  into  the  propriety  of  binding  the  child  ap- 
prentice, and  whether  the  intended  master  has  his  place 
of  business  within  a  reasonable  distance  from  the  place 
to  which  such  child  shall  belong,  and  if  the  father  or 
mother  of  the  child  be  living,  they  are  to  examine  them. 
There,  the  word  child  is  used  in  its  ordinary  sense. 
Then  it  is  said  that  sect.  1 1.  has  no  limitation,  but  ap- 
plies to  all  indentures  whatever,  of  children  or  others. 
I  should  have  doubted  as  to  this  point,  because  it  seems 
reasonable  that  the  check  there  imposed  should  be  prcK 
vided  for  in  all  cases ;  but  the  words  in  the  latter  part 
of  the  clause  are,  ^^  according  to  the  provisions  of  the 
said  act  and  of  this  act;"  and  those  provisions  apply  to 
the  binding  out  of  children  only.  It  follows  that  sect.  1 1, 
can  apply  only  to  indentures  whereby  children  are  bound. 

Parke  J.  I  am  clearly  of  opinion,  that  a  person 
above  the  age  of  twenty-one  years  is  not  a  poor  child 
within  the' meaning  of  this  statute.  My  only  doubt  has 
been,  whether  sect.  11.  applies  to  indentures  of  all  per- 
sons whether  children  or  not  The  concluding  worda  * 
of  that  section,  satisfy  me  that  it  is  confined  to  in- 
dentures of  apprenticeship  of  poor  children  only.  The 
words  of  the  enacting  part  of  a  clause  may  be  larger 
than  the  recital,  and  where  tliey  are,  they  will  oompre- 

(a)  lO^.fC  12. 

bend 
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hend  any  case  within  the  general  mischief  intended  to 
be  prevented.  But  here,  that  was  the  improper  binding 
oat  of  poor  children  by  parish  officers.  The  first  ten 
lections  apply  to  such  children  only.  Then  sect  11. 
recites,  that  the  salutary  provisions  of  the  43  Eliz.  are 
frequently  evaded  in  the  binding  out  of  poor  children, 
and  the  premium,  or  part  thereof,  is  clandestinely  pro- 
vided by  parish  officers,  who  are  thus  enabled  to  bind 
ont  poor  children  without  the  sanction  of  justices.  The 
mischief  recited  in  that  section,  therefore,  is  not  so  much 
the  misapplication  of  the  parish  funds,  as  the  binding 
oot  of  poor  children  without  the  sanction  of  justices. 
Then  the  enactment  is,  ^*  that  no  indenture  of  ap- 
prenticeship, by  reason  of  which  any  expense  shall  be 
incorred  by  the  public  parochial  funds  shall  be  valid, 
unless  approved  of  by  two  justices  according  to  thepro^ 
visions  of  the  said  act  and  of  this  act!*  Now,  the  pro- 
visions of  the  4*3  £/iz.  c.  2.  on  this  head,  and  those  of 
the  first  ten  sections  of  S^  G.  S.  c.  139.,  apply  to  in- 
dentures whereby  a  child  or  children  are  bound  out^ 
The  latter  words,  therefore,  of  the  enacting  clause,  con- 
troal  the  former,  and  confine  them  to  indentures  of 
apprenticeship  whereby  poor  children  are  bound. 


1833. 

The  KiKO 

QffOlMi 

The  InhftbiU 

antiof 

St.  JoHir 

BsDWAuma. 


Patteson  J.     Looking  at  the  terms  of  5.  1 1.,  I  have 
not  the  least  doubt  that  it  is  confined  to  indentures  of 
poor  children.     The  enactment  is,  that  no  indenture, 
by  reason  of  which  any  expense  whatever  shall  be  in- 
curred by  the  public  parochial  funds,  shall  be  valid, 
unless  approved  of  by  two  justices,  according  to  the  pro* 
xisums  cf  the  said  act  and  of  this  act.     Now,  those  pro- 
^Uoos  authorised  justices  to  approve  of  indentures  only 
^'hereby  poor  children  were  bound  out  by  the  parish 

officers. 
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The  KiMO 


TIm  InhmliSt- 

anUof 

Sr.  JoHir 


officers.  The  enactment,  therefore,  which  aToids  the 
indentures  unless  approved  of  by  two  justices,  bdng 
construed  with  reference  to  those  provisions,  can  apply 
only  to  the  binding  of  poor  children. 

Order  of  sessions  confirmed. 


t-  -.'33 

*•  .  .'2  ■ 

i  -M 
t  'iff 


Fraper 
bound  ftppmi« 
tice  for  aereo 
yean  to  a 


iiuiker»  and 
•eiTcd  bis 


^^^        The  King  against  The  Inhabitants  of  Banbury. 

(Banbury  against  Witney.) 

/^N  appeal  against  an  order  of  two  justices,  whereby 

Richard  Carpenter  and   hb  three  children  were 

removed  from  the  parish  of  Banbury  to  the  parish  of 

WitneVi  both  in  the  county  of  Oxford^  the  sessions  dis- 

aymT;  the lat-   charged  the  order,  subject  to  the  opinion  of  this  Court 

terth^  failed    on  the  following  case : — 

By  indenture  of  apprenticeship,  dated  the  10th  of 
Sept.  1801,  the  pauper,  B.  Carpenter,  was  bound  ap- 
prentice by  the  trustees  of  a  charity  in  Charibury,  to 
c7.  Hobbs  of  Witney,  tailor  and  breeches-maker,  to 
serve  for  seven  years.  The  master's  covenants  wen^ 
to  teach  the  trades,  and  to  find  the  apprentice  suffi- 
cient meat,  drink,  washing,  lodging,  clothing,  and  all 
other  necessaries,  during  the  term.     The  pauper  entered 


in  businen, 
and  told  the 
pauper  be 
might  go  and 
work  for  one 
B,f  who  lived 
in  another 
parish,  and  if 
pauper  did 
not  beooine 
troubleionie  to 
him,  the  firrt 
master,  or  to 
his  parish,  till 
the  end  of  bis 
time^  he  would 

give  pauper  bis  into  his  service  on  the  6th  Sept.  1801,  at  which  time  he 

watcb.     The  ^ 

pauper  agreed    was  about  twenty  years  of  age,  and  served  his  master 

with  B.,  and 
worked  for  htm 

at  breeches  making,  by  the  piece,  at  the  usual  rate.  B.  frequently  carried  messages  between 
the  first  master  and  the  pauper.  The  latter  baring  worked  for  B.  a  year,  in  J9.'s  parishf 
agreed  (with  the  consent  of  hb  first  master)  to  work  by  the  piece  for  C.»  another  breechsi 
maker,  living  in  a  third  parish,  who  gave  better  terms.  While  he  so  worked  with  C*  hii 
first  ouster  came  to  see  him,  and  again  promised  him  his  watch  at  the  cod  of  his  tbnau 
The  pauper  worked  two  years  for  C,  liring  in  C.'s  parish ;  he  afUrwards  left,  and  his  tiit 
master  then  sent  him  his  watch.     The  pauper  kept  his  earnings  and  maintained  himnlfi. 

Held,  by  DeHfnan  C.  J.,  LUUedale  J.,  and  PatteMiJ.,  (Parke  J.  dissentiente)  that  the 
inhabitation  of  the  pauper  in  the  parishes  of  the  second  and  thiid  master  was  cwmiintiBi 
with  the  apprentioeihipj  and  that  he  thereby  gained  settlements  in  those  pirishea. 

in 
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b  Witney  about  half  a  year.  Hobbs,  the  master,  then  1833. 
fiuled  in  business,  but  did  not  become  bankrupt ;  and.  ~~~~^ 
having  little  or  no  work  for  the  pauper  to  do,  said,—        aganui 

The  Inhabit- 

**  Bidutrdj  it  is  of  no  use  your  stopping  here ;  I  have        «iti  of 

nothing  for  you  to  do ;  you  had  better  go,  if  you  can 

get  a  place;  Barry  of  Bloxham  wants  hands,  and  he  is  a 

Witney  man,  — you  may  go  and  work  for  him,  if  you 

Eke;  and  if  you  do  not  become  troublesome  to  me  or 

Witney  parish  till  the  end  of  your  time,  you  shall  have 

my  watch,"  which  he  then  shewed  him.     The  pauper 

went  to   Barry  at   Bloxham   (which  is   about   twenty 

miles   from    Witney)  \    he  paid   his   own    conveyance. 

The  pauper  agreed  with  Barry  to  work  for  him,  and  to 

receive  2s.  6d.  a  pair  for  making  breeches,  which  was 

the  regular  price.     Barry  used  often  to  go  to  Witney ; 

and  several   times  carried  friendly  messages   between 

the  pauper  and  Hobbs.     The  pauper  worked  for  Barry^ 

m  Bloxham  parish,  a  year,  maintaining  himself  by  the 

wi^  he  received ;  he  then  heard  that  one  Baker^  of 

Banburyf  wanted  hands,  and  that  he  gave  better  wages 

than  Barry ;  he  therefore  sent  by  letter  to  Hobbs  for  his 

leave  to  work  for  Baker,  and  received  a  verbal  assent 

from  HobbSf  and  a  promise  to  come  and  see  him.     The 

pauper  went  to  Baker,  and  agreed  to  work  for  him  to 

Qiake  breeches  at  2s.  9d.  a  pair.     After  the  pauper  had 

been  with  Baker  about  three  months,  Hobbs  came  to 

Banbury  to  buy  leather  of  Baker,  and  told  the  pauper 

he  was  glad  to  see  him  doing  so  well  for  himselF,  and 

goiog  on  so  comfortably ;  he  gave  the  pauper  is.,  and 

agun  promised  him  the  watch  when  his  time  was  out. 

He  afterwards  came  again  to  buy  leather,  and  again 

i>vthe  pauper  at  Baker^s  at  work,  and  repeated  his 

V^^nm  of  the  watch.     The  pauper  worked  for  Baker 

^0  years,  living  the  whole  time   in   Banbury,   and 

Vol  V.  N  then 
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then  left.  Hobbs  then  sent  the  pauper  his  watch ;  the 
same  he  promised,  and  shewed  him,  when  he  left  his 
house  at  Witney.  The  pauper  maintained  himself  by 
the  wages  he  received  from  Barry  and  Baker^  and 
Hobbs  had  nothing  to  do  with  his  earnings.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  re- 
sidence in  Bloxham  or  Banbury  was  a  residence  under 
the  indenture,  sufficient  to  confer  a  settlement  in  either 
of  those  places. 


fValesby  in  support  of  the  order  of  sessions.  The 
pauper  gained  a  settlement  in  Banbury.  There  was  a 
consent  of  the  master  to  the  particular  service  in  each 
of  the  places,  and  therefore  the  residence  in  each  was 
under  the  indenture,  B£x  v.  Shebbear  (a).  Rex  v.  TAe 
Holy  Trinity  J  Minor  ies{b)  J  is  expressly  in  point.  There, 
tbe  master,  after  giving  his  apprentice  leave  to  get 
another  master,  recommended  him  to  go  to  a  particular 
person  in  the  same  business,  and  make  an  agreement 
with  him  for  his  own  good,  which  he  accordingly  did, 
and  served  his  second  master  two  months  before  tbe 
indentures  were  given  up  to  him  by  his  first  roaster: 
and  it  was  held  that  by  such  service  with  the  second 
master  he  gained  a  settlement  in  his  parish.  Inde- 
pendently of  that,  the  pauper's  absence  was  in  this  case 
a  benefit  to  the  master;  and  it  has  been  held,  even 
in  a  case  of  general  consent,  that  if  the  apprentice  works 
for  the  benefit  of  the  master,  it  is  a  service  with  him : 
Rex  V.  Offerton  {c).  Besides,  in  this  case,  the  master, 
in  the  first  instance,  exercised  his  controul  for  the  good 
of  the  apprentice.  Rex  v.  Whitchurdi  {d)  may  be  relied 
on  by  the  other  side.     But  there,  the  first  master  did 


(a)   1  East,  73. 

(c)  Burr*  S.  C.  802. 


(6)  S  r.  S.  605. 
{d)  lB.iC.  574. 


not 
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not  know  whom  the  apprentice  was  going  to  serve,  nor        18SS^ 

did  the  second  know  that  the  pauper  waa  an  apprentice. 

In  Res  V.  Ashbu  de  la  %ouch  (a\  the  service  with  the        ogainu 

,  ^  .  .  The  Inhabit- 

secoDG  master  was  under  a  contract  of  hirmg,  and  not      _»<•  of 
under  the  indenture  of  apprenticeship. 

Oiilion  contra.     To  establish  a  settlement  in  the  parish 

of  the  second  master,  the  service  with  him  must  be  under 

the  indenture ;  and  there  must  be  an  express  consent  of 

the  first  master  to  the  particular  service,  and  a  knowledge 

by  the  second  that  the  relation  of  master  and  apprentice 

labsisted  between    the   first   master   and   the   pauper. 

Here  that  is  not  found.     That  mere  knowledge  and  ac- 

qoiescence  on  the  first  master's  part,  without  express  con* 

sent,  is  not  sufficient,  appears  from  Rex  v.  Crediton  (i), 

and  Rex  v.  St.  Helen's^  Stonegate  (<:).     In  Rex  v.  fVhit-^ 

€htrck{d)f  the  apprentice  asked  his  mistress's  leave  to 

go  into  another  service,  to  which  she  consented,  saying 

ike  was  not  against  it,  if  he  could  better  himself;  he 

did  not  mention  where  he  was  going;  he  hired  himself 

Id  one  Jenkinson  for  a  year,  returned,  and  told  his  mis«* 

tress,  who  said,  '*  very  well,  she  was  not  against  it,'^ 

In  a  few  days  he  went  to  his  new  place,  and  in  about  a 

brtnight  returned  to  his  old  mistress  for  his  clothes; 

ihe  said,  **  she  hoped  he  liked  his  new  place ;"  and  he 

mi,  '*  he  did :"  it  was  held  that  that  was  not  a  ser* 

vice  with  Jenkinson  under  the  indenture,  but  a  service 

nnder  a  contract  of  yearly  hiring;  because  it  did  not 

ifipear  that  Jenkinson  knew  that  the  pauper  was  an  ap^ 

frtntke^  and  it  was  not  expressly  stated  that  there  was 

*ny  consent  of  the  mistress  to  the  particular  service, 

or  that  the  name  of  Jenkinson  was  mentioned  to  her, 

(a)  \B.iA.  116.  (6)  1  Eati,59. 

(c)  1  JBsJt,  285.  {d)  IB.^C.  574. 

N  2  either 


I 
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183S.       either  when  the  apprentice  went  away  the  first  time^  or 
"    ~        when  he  returned  and  told  her  he  had  hired  himself. 

The  Kmo 

againti        \Patteson  J.     How  is  the  present  case  distinguishable 

The  Inhabit-  \o      »        i_ 

anu  of        from  Rex  v.  The  Holy  Trinity ^  Minories  (a)  ?     In  that 
case  there   was   nothing   to   shew   that  Edwards^   the 
second  master,  knew  that  the  pauper  was  an  apprentice.] 
That  case  was  determined  before  the  rule  had  been  dis- 
tinctly laid  down  that  the  service  with  the  second  master 
must  be  referable  to  the  indenture,  and  it  is  virtually 
overruled  by  Rex  v.  Whitchurch  (6).     In  Rex  v.  Ship" 
ton{c)   the  master  of  a  parish  apprentice,  not  having 
work  sufficient  for  him,  proposed  to  him  to  go  to  o 
farm  in  a  different   parish,  occupied  by  the  master's 
sister.    The  pauper  assented  to  the  proposal,  and  agreed 
with  her  to  work  there  for  a  twelvemonth  for  his  meat 
and  drink.     He  worked  for  her  four  years  and  four 
months,  having  made  a  new  agreement  at  the  end  of 
the  second  year  for  wages;  and  it  was  held  that  no 
settlement  was  gained  by  service  with  the  sister,  inas* 
much  as  such  service  was  not  under  the  indenture,  but 
under  a  contract  of  yearly  hiring.     The  inhabitation  of 
the  pauper  in  Bloxham  and  Banbury  was  under  a  con« 
tract  of  hiring,  and  not  of  apprenticeship ;  and  accord- 
ing to  the  construction  put  upon  the  statute  in  Rex  v. 
Ilkeston  {d)  and  Rex  v.  Linkinhome  {e\  the  inhabitation 
in  those  parishes  ought  to  have  been  in  the  character 
of  an  apprentice,  and  in  some  way  or  other  in  further- 
ance or  pursuance  of  the  objects  of  the  apprenticeship. 
Any  thing  which  indicates  an  intention  that  the  service 
with  the  second  master  should  not  continue  under  the 
original  indenture,  will  prevent  the  gaining  of  a  settle- 

la)  3  r.  R,  605.  (6)   1  B.^C.  574. 

(c)  8  A  4  (\  88.  (</)  AB.iC.  64. 

meiit 
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ment  in  the  parish  where  it  is  performed.  In  Rex  v. 
Eedesfield{a)  a  new  indenture  was  entered  into  with  the 
second  master,  and  this,  though  not  capable  of  taking 
e&ct  so  as  to  constitute  an  apprenticeship,  yet,  as  it 
senred  to  indicate  an  intention  that  the  service  should 
Dot  continue  under  the  original  indenture,  but  begin  de 
novo,  was  held  to  prevent  the  gaining  of  a  settlement  in 
the  place  where  the  service  with'  the  second  master  was 
performed. 


1833. 

The  KiHo 

ogams/ 

The  InbabiU 

aoUof 

Bambukt. 


Denman  C.  J.     I  am  of  opinion  that  a  settlement 
was  gained  in  Banbury.     I  am  unwilling  to  introduce 
into  the  construction  of  an  act  of  parliament  terms  or 
defioiuons  which  are  not  to  be  found  in  it.     The  stat. 
ZW.Sf  M.  c.  1 1.  5. 8.  enacts,   "  that  if  any  person  shall 
be  bound  an  apprentice  by  indenture,  and  inhabit  in 
any  town    or   parish,    such   binding  and   inhabitation 
shall  be  adjudged  a  good  settlement."     There  must, 
therefore,  be  a  binding,  as  well  as  an  inhabitation  in 
a  parish    to  give   a  settlement.     But   the  authorities 
shew,  that  where  a  party  has  been  bound  apprentice 
in  one   parbb   and  expressly   permitted   by   his   first 
master  to  work  for  another  in  a  different  parish,  the 
senrice  to  the  second  master  is,  constructively,  a  ser- 
vice under  the  indenture,  and  that  the  original  binding 
continues   in   force  during  the  whole  period  of  such 
service.     That  being  so,  the  facts  of  this  case  shew  that 
the  binding  continued  in  force  during  the  whole  time  of 
the  pauper's  service  with  the  second  and  third  master. 
It  appears  that  the  first  master  having  failed  in  business, 
snd  having  no  work  for  the  pauper  to  do,  told  him  to 
g^  a  places  and  said  that  one  Batry  of  Bloxham^  a 
breeches-maker,  wanted  hands,  and  that  the  pauper  might 


(a)  ^M.^S.  173. 

N  3 


go 
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1 838.        go  and  work  for  him  if  he  liked.   The  pauper  accordingly 

"^       agreed  to  work  for  Barry,  and  was  to  be  paid  by  the 

agdhut        piece.   Barry  carried  messages  to  and  from  the  first  mm^ 

Hie  Inhabit 

anto  of  ter  and  the  pauper,  and  therefore  must  be  taken  to  have 
known  that  the  reUtion  of  master  and  apprentice  snlv 
sisted  between  them.  The  pauper  (having  first  applied 
for  and  obtained  the  consent  of  his  first  master),  went 
afterwards  to  work  in  Banbury  with  one  Baker,  another 
breeches-maker;  so  that,  during  the  whole  time^  he 
worked  at  his  original  trade ;  and  both  he  and  his  first 
master  considered  the  apprenticeship  as  continuing; 
for  the  pauper  applied  for  leave  to  work  for  Better,  and 
the  first  master,  on  that  occasion,  promised,  as  be 
had  done  before,  to  give  him  his  watch  at  the  end  of  his 
time,  and  he  afterwards  gave  it  to  him.  I  agree  that 
the  binding  must  not  only  continue  during  the  whok 
of  the  service,  but  that  the  inhabitation  of  the  pauper, 
to  give  him  a  settlement,  must,  in  some  way  or 
other,  be  connected  with  the  apprenticeship.  Bat 
as  the  pauper  here  not  only  continued  to  work  at  his 
original  trade,  but  he  and  Hobbs  both  considered  the  re- 
lation of  master  and  apprentice  to  continue  between 
them,  I  think  the  inhabitation  in  Bloxham  and  Banbury 
was  referable  to  the  binding,  and  one  of  the  consequences 
of  the  apprenticeship.  Hobbs  and  the  pauper  may  have 
thought  that  the  best  way  for  the  latter  to  learn  the 
trade  was  by  serving  other  persons  in  the  same  business. 
The  third  master,  as  well  as  the  second,  must  be  taken  to 
have  known  that  the  relation  of  master  and  apprentice 
subsisted  between  Hobbs  and  the  pauper,  and  he  and  the 
pauper  considered  the  indenture  still  in  force.  I  think, 
therefore,  there  was  in  this  case  a  sufficient  binding  and 
inhabitation  in  the  parish  of  Banbury  within  the  statute 
and  the  decided  cases,  to  confer  a  settlement. 

Little- 
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LiTTLEDALE  J.     I  am  entirely  of  the  same  opinion.        1833. 
The  indentore  was  not  cancelled,  nor  intended  so  to 

Tbe  Kino 

be.    The  master  gave  an   express  assent  to  the  ap-        agamst 
praitice's  working  with  Bany^  and  promised  to  give        ants  of 
liim  his  watch ;   he  afterwards,  on  the  application  of 
the  apprentice,  assented  to  his  working  ^ith  Baker ; 
tod  when  he  had  been  in  the  service  of  the  latter  some 
tine,  i^n  promised  him  the  watch.     By  the  deed,  the 
master  was  bound  to  provide  the  apprentice  with  board 
aod  lodging,  but  the  apprentice  went  to  a  place  where 
these  were  found  for  him,  worked  at  the  same  occupation, 
tod  was  paid  by  the  piece.   I  think  it  sufficiendy  appears 
that  he  continued  to  work  under  the  indentures ;  indeed, 
I  hardly  know  how  that  could  appear  more  strongly, 
onless  there  bad  been  an  actual  assignment  of  the  in- 
denture.    I  consider  the  indentures  to  have  continued 
10  force  during  the  whole  term  of  the  apprenticeship. 
The  next  question  is,  did  the  pauper  serve  the  second 
and  third  master  as  an  apprentice  ?     The  leave  given  by 
Bobbt  must  be  taken  to  be  for  the  pauper  to  work  for 
Bmiy  and  Baker  as  he  did  for  him,  Hobbs^  viz.  as  an 
appremice.    It  is  not  found  expressly  that  Barry  or  Baker 
blew  the  pauper  was  an  apprentice  to  Hobbs ;  and  if  that 
&ct  be  necessar}',   it  appears   to   me   not  sufficiently 
poted ;  but  I  do  not  see  why  it  should  be  requisite  that 
die  second  master  should  have  that  knowledge.    In  some 
^  the  cases  on  this  subject  there  was  want  of  notice  to 
the  second  master,  and  in  others  not;  and  in  some  of 
them  there  are  expressions  which  tend  to  shew  that  such 
hnowledge  is  necessary.     I  think,  however,  that  it  is 
Bot  so,  and  that  the  assent  of  the  first  master  is  suf- 
^Qcfit    The  pauper,  then,  in  this  case,  must  be  con- 
^ered  to  have  served  the  second   and  third   master 
^n^  a  amtract  of  apprenticeship,  and  not  of  hiring. 

N  4  Parke 
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188S.  Parke  J.     I  am  of  opinion  that  no  settlement  was 

gained  in  Banbury.  In  order  to  gain  a  settlement  by 
agauut  apprenticeship,  the  statute  S  W.  &  M.  c.W.  s.S.  re- 
anu  of  quires  a  binding  and  inhabitation  ;  and  according  to  the 
construction  put  upon  that  provision  in  Bex  v.  Bke^ 
stem  [a)  and  Bex  v.  Linkinhome  {b\  the  inhabitation 
must  be  in  the  character  of  an  apprentice,  and  in  further- 
ance or  in  pursuance  of  the  object  of  the  apprentice- 
ship. The  statute  does  not,  in  terms,  require  a  ser- 
vice in  the  parish ;  it  is  sufficient  if  there  be  an  in- 
habitation which  is,  in  some  way  or  other,  connected 
with  the  apprenticeship.  The  question,  then,  is,  whe- 
ther the  pauper,  during  the  time  he  worked  for  Bony 
or  Bakery  worked  fcr  them  in  the  character  of  an  ap- 
prentice. It  seems  to  me  that  he  did  not,  but  that  he 
was  employed  as  a  servant.  If  the  first  master  had  as- 
signed over  the  apprentice  to  the  second,  and  thereby 
obliged  the  apprentice  to  serve  in  that  character|  the 
service  then  would  be  clearly  referable  to  a  contract  of 
apprenticeship;  or,  if  the  first  master  had  communicated 
to  the  second  that  the  pauper  was  his  apprentice,  and 
the  second  master  had  received  him  in  that  character, 
the  inhabitation  would  have  been  connected  with  the 
apprenticeship.  But  there  is  no  authority  to  shew,  that 
if  the  apprentice,  having  leave  from  his  original  master 
to  work  for  another,  goes  and  hires  himself  to  and 
works  for  that  other  as  a  journeyman,  such  service  is, 
in  any  way,  connected  with  the  indenture.  In  Bex  v.  Th€ 
Holy  Trinity^  Minories  (c),  the  pauper  lived  with  the 
second  master  in  the  character  of  apprentice ;  for,  by  the 
very  terms  of  the  agreement  between  them,  he  was  to  in- 
struct the  pauper  in  his  business..     The  modem  autho- 

[a)  4B.ia  64.  (6)  5B^  Ad.  413.  (c)  3  T.  R.  €05. 

rities 
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rities  are  very  strong  on  this  subject     In  Bexy.  Ashhy        1838. 

iela  Zouch  {a\  the  master  of  several  apprentices,  upon 

qoittlDg  business,  proposed  to  assign  all  his  apprentices,        agahui 

The  Inhabit* 

withoat  mentioning  either  their  names  or  number,  tp        sou  of 
(mPedes  but  no  assignment  was  ever  made;  the  pau-    , 
per,  one  of  the  apprentices,  was  afterwards  hired  by 
Peek  as  a  servant  for  fifty-one  weeks ;  and  her  former 
master,  on  meeting  her,  expressed  his  approbation  of 
iier  having  gone  into  Peelers   service.      The  sessions 
hiving  found   that   there  was   no  particular  assent  of 
the  original  master  to  the  second  service,  and  there- 
fere  that  the  relation  of  master  and  apprentice  never 
subsisted   between   Peele  and   the  pauper,   the  Court 
thought  them  well  warranted  in  that  conclusion ;  and 
Ba/lof  J.  observed,  that  the  master  tp  whom  the  pauper 
went  to  be  hired  was  never  apprised  of  the  relation  of 
master  and  apprentice  having  subsisted  ;  he  hired  her  as 
a  servant,  which   constituted  a  new  and  different  re* 
lation.     So  in  Rex  v.  Whitchurch  (b\  it  is  said  by  the 
Court,  '*  In  this  case  it  is  impossible  to  say  that  the 
pauper  served  Jenkinson  (the  second  master)  as  an  ap^ 
fraUice^  under  the  indenture ;  it  does  hot  appear  that 
Jenkinson  even  knew  that  the  pauper  was  an  apprentice." 
h  Rex  v.  Sitpion  (c),   where   the.  master,  not  having 
wfBcient  work  for  his  apprentice,  proposed  to  him  to  go 
to  a  &rro  in  a  different  parish,  occupied  by  the  master's 
sister,  and  the  pauper  agreed  with  her  to  work  there  for 
a  twdvemonth  for  his  meat  and  drink,  and  worked  for 
her  be  four  years  and  four  months,  receiving  from  her, 
during  the  first  two  years,  meat  and  drink,  and  during 
^  third  and  fourth,  wages  :  Lord  Tenterden  said,  ^^  it 

appeared 
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18SS. 

The  King 

against 

Tbelnhabit- 

•Dtsof 

Baxbuki^ 


appeared  from  the  facts  stated,  that  the  pauper  hired 
himself  to  Mrs.  Corser^  the  master's  sister ;  the  service, 
therefore,  was  not  under  the  indenture,  but  under  a 
contract  of  hiring."  The  authorities  shew  that  an 
apprentice,  who,  with  the  assent  of  his  first  roaster, 
serves  a  second,  must,  in  order  to  gain  a  settlement  in 
the  place  where  he  serves  the  second  master,  be  in- 
habiting there  in  the  character  of  an  apprentice,  and 
not  in  that  of  a  hired  servant.  Now,  here,  the  pauper 
did  not  live  with  Batry  and  Baker  in  tliat  character, 
because,  non  constat  that  they  ever  knew  he  was  an  ap- 
prentice. If  they  had  been  privy  to  the  relation  of 
master  and  apprentice  having  subsisted  between  Hobbi 
and  the  pauper,  they  might  be  taken  to  have  contracted 
the  same  relation,  and  to  have  received  him  into  their 
service  as  an  apprentice,  and  his  inhabitation  in  their 
parishes  would  be  considered  as  having  been  in  that 
character ;  but,  in  this  case  it  seems  to  me  that  there 
was  no  obligation  on  the  part  of  the  second  or  third 
master  to  teach  the  pauper,  or,  on  the  part  of  the  pauper, 
to  perform  the  duties  of  an  apprentice  to  either  of 
them.  Upon  the  whole,  therefore,  I  have  come  to  the 
conclusion,  that  there  was  no  sufficient  inhabitation  in 
Blorham  or  Banbury  to  give  the  pauper  a  settlement  in 
either  of  those  places. 


Patteson  J.  The  cases  on  this  subject  are  ex* 
ceedingly  difficult  to  reconcile  with  each  other.  On  the 
whole,  I  think  a  settlement  was  gained  in  Banbury.  1 
agree  in  the  rule  laid  down  by  Lord  Tenterdeti  in  Rtx 
V.  Ilkeston  (a),    that  the   inhabitation  must   be  in   the 


(a)  4  /?.4[-C.64, 


character 
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character  of  apprentice,  and  in  some  way  or  other  in        18SS. 
furtherance  of  the  object  of  the  apprenticeship.     The        ' 
puiper,  in  this  case,  was  bound  apprentice  to  Hobbsj  a        agatii^i 

The  Inhabiu 

tiilor,  who  failed  in  his  business  and  could  not  maintain        anu  of 
him.    The  apprentice  therefore   went  to  Bany^  and 
bound  himself  to  work,  not  as  servant,  but  as  a  journey- 
Bio  by  the  piece;  and  while  there,  hearing  he  might 
do  better  Sat  himself  applied  again  to  his  first  master, 
and  the  latter  consented  to  his  working  with  Baker; 
and  on  that  occasion,  for  the  second  time,  promised  to 
gire  his  watch  to  the  apprentice  at  the  end  of  his  time. 
Both  master  and  apprentice  therefore  considered  the 
coQirKt  of   apprenticeship    as    still    subsisting.     The 
pauper  did  not  bind  himself  to  the  third  master  for  any 
qiedfic  time,  but  agreed  to  work  by  the  piece.     I  think 
an  action  of  covenant  might  have  been  maintained  by 
titber  party  {Hobbs  or  the  pauper)  against  the  other. 
Li  Bex  v.  Whitchurch  (a)  there  was  no  assent  on  the  part 
«f  the  first  mistress  to  the  paKicular  service*     In  the 
fiist  infftfi"r**j  she  did  not  know  to  whom  the  apprentice 
«is  going;  and  when  he  had  hired  himself,  and  re- 
tained and  told  his  mistress  of  his  having  so  done,  he 
£d  not  mention  the  name  of  the  second  master.     In 
these  cases  small  circumstances  are  laid  hold  of  in  each 
particular  instance;  but  I  should  say,  in  general,  that 
whenever  the  original  contract  continues,  and  the  ap- 
prentice, with  the  consent  of  the  first  master,  works  at 
a  trade  with  a  view  to  be  taught  that  trade,  he  must 
be  considered  as  living  with  the  person  under  whom 
he  so  works,  in  the  character  of  an  apprentice. 

Order  of  sessions  confirmed. 

(«)  I  B  4[C.  574. 
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188S. 


Saturday,         The  KiNG  agatnst  The  Inhabitants  of  Great 

JunB  1st.  ^ 

Glenn. 

L"  fJA')  '^'^^h        TJPON    appeal    against    an    order  of  two   justicesi 
I .  ///I    appellant  ptriah  whereby  Mary  Stevens  and  her  three  children  were 

of  X.  as  tenant 

from  year  to  removed  from  the  parish  or  township  of  Great  Glenn  to 
His'widow,  a  the  parish  or  township  of  Leir^  both  in  the  county  of 
his  dnth.  told  Leicester^  the  sessions  quashed  the  order,  subject  to  the 
£at  the  wished  opinion  of  this  Court  on  the  following  case:  — 
weSI  *?*  he*°*  ^^^  pauper  Stevens  was  married  to  John  Stevens  in 
aiaented,  and     jipril  1827;  and  on  their  marriaire  she  and  her  husband 

she  paid  it  ^        ^  ° 

weekly  for  the    went  to  live  ill  a  house  in  the  appellant  parish,  which 

following  nine 

months,  when     her  husband  had  taken  of  Thomas  Eaglefield  as  tenant 

she  quitted  on      ^ 

a  week's  notice,  from  year  to  year,  at  the  rent  of  3/.  per  annum,  which 
ofkerherhus.  ^^  ^  rack-rent.  They  continued  to  live  in  this  house 
!be"t^^for  ""^'1  ^^^  ^^^^  of  May  1831,  when  the  husband  died. 
Slriirr'btdb*  ^^^  widow  (the  pauper)  continued  the  possession  from 
had  relieved  the  thence  for  about  a  fortnight  or  three  weeks.     She  then 

widow)  told  her  ° 

she  had  a  right    went  to  the  respondent   parish    for   a   few   days,    viz. 

to  take  out 

administration  from  Monday  till  Saturday^  when  she  returned  to  Leir^ 
and  if  she  would  having  left  her  sister  in  possession  of  the  house  during 
hTwould^do™'  ^^^  absence.  She  was  relieved  there  by  the  respondents 
whatever  was        ^^^jj  ^^^  gj  ^f  j^^cember  followiuff.     On  the  next  2d  of 

necessary ;  she  n 

assented.    The  jfj^^  ^fj^P  1^P|.  husband's   death,   the   pauper  had   an 

letters  of  admi-  '  r      r 

nisuration  were 

obtained,  and  the  pauper  resided   forty  days  afterwards  in    the  appellant  parish*     Tba 

sessions  found  that  the  administration  was  fraudulently  taken  out  by  the  direction  and  at 

the  expense  of  the  respondent  parish,  for  the  purpose  of  settling  the  pauper  in  the  ap» 

pellsnt  parish : 

Held,  that  as  the  widow  was  not  only  entitled,  but  bound  by  law,  to  take  out  ad- 
ministration, there  was  no  fraud  in  the  transaction  which  could  prevent  her  from  taking, 
as  administratrix,  her  husband's  interest  as  yearly  tenant,  and  thereby  acquiring  a  settle- 
ment. But  the  Court  referred  it  back  to  the  sessions  as  a  question  of  fact,  whether  tba 
widow,  after  administration  granted,  continued  a  weekly  tenant,  or  became  a  tenant  fnm 
jtar  to  year,  in  her  husband's  right. 

interview 
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interview  with  the  landlord,  and  told  him  she  wished  to         1888. 
pay  the  rent  weekly ;  he  assented,  and  it  was  agreed  that      ,^ 
the  pauper  should  pay  Is.  2d.  per  week,  which  she  paid        agaimi 

^    .  .  .  .         The  Inhabit. 

accordingly  until  the  5th  of  March,  whent  she  quitted  in        anu  of 

- ,      .  .J  , ,  Geeat  Glemv 

consequence  of  having  received  a  week  s  notice  to  quit. 

Some  time  in  August  after  her  husband's  death,  the 
pauper  took  out  letters  of  administration  to  the  effects 
of  her  husband,    under   the   following   circumstances. 
The  attorney  for  the  respondent  parish,  accompanied 
by  a  clergyman,  in  that  month  called  upon  the  pauper, 
and  administered   the    oath,   saying,    *^  We  shall   be 
obliged  to  get  you  to  take  out  letters  of  administration : 
I  dare  say  you  don't  understand  it.     You  have  a  right 
to  take  out  letters  of  administration,  if  you  like ;  and  if 
yoQ  will  leave  it  to  me,  I  will  do  whatever  is  necessary." 
This  explanation  was  not  understood  by  the  pauper. 
However,  she  said  she  had  no  objection,  but  hoped 
tbey  would  not  take  her  goods,  which  she  believed  the 
respondent  parish  were  going  to  lay  claim  to.     The 
pauper  was  ignorant  of  administering,  any  further  than 
die  understood  her  oath  was  to  declare  that  what  she 
had  was  not  worth  20/. ;  and  she  never  heard,  until  the 
6di  of  December  following,  that  letters  of  administration 
had  been  taken  out;  when  the  attorney  for  the  respond- 
ent parish,  having  laid  some  papers  on  a  table  before 
her,  said,  *^  Those  are  your  letters  of  administration." 
The  pauper's  goods,  at  the  decease  of  her  husband, 
were  not  worth  more  than  51. ;  5/.  of  which  were  due 
for  rent,  and  21.  for  other  debts.     The  letters  of  ad- 
ministration were  taken  out  by  the  direction,  and  at 
the  expense,  of  the  respondent  parish,  for  the  purpose 
of  setding  the  pauper  in  the  appellant  parish.     The 
ptQper  resided  forty  days  and  upwards  in  the  house 

late 
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18SS.        late  her  husband's,  in  the  appellant  parish,  after  the 
'T       irrant  of  the  above-mentioned  letters  of  administration : 

The  KiKo       ^ 

u-nintt        whereupon  the  order  of  removal  appealed  airainst  was 

The  Inhabit-  ,  ri-  -o 

Mitoof       obtained.     The  court  of  quarter  sessions  found  that 
there  was  fraud  in  taking  out  the  letters  of 
tion,  and  discharged  the  order. 

Humfrey  and  Bumaby  in  support  of  the  order  of 
sions.  The  pauper  did  not  gain  any  settlement  by 
siding  after  her  husband's  death  in  the  parish  o{  Leitf 
where  the  house  was  situate  of  which  he  had  been 
tenant  from  year  to  year.  His  interest  in  that  house 
did  not  vest  in  her  before  the  letters  of  administration 
were  granted,  and  the  sessions  have  found  that  thej 
were  taken  out  fraudulently,  and  for  the  purpose  of  set% 
tling  the  pauper  in  Leir.  No  settlement  can  be  l^al 
which  is  brought  about  by  practice  or  compulsion.  Re* 
solution  of  the  Judges,  1688,  Dalton^  c.40.,  1  Nolan^P.L. 
290.  The  only  exception  to  that  rule  is  the  case  of  settle^ 
ment  by  marriage:  Rexv. Birmingham  {a).  Assuming  that 
the  letters  of  administration  were  valid,  the  wife  was 
not  irremovable  for  forty  days.  Her  husband's  interest 
as  tenant  from  year  to  year,  vested  in  her  as  soon  as  the 
administration  was  granted;  but  nineteen  days  after 
his  death,  it  was  agreed  between  her  and  the  landlord^ 
that  she  should  pay  Is.  2d.  per  week.  She  then  became 
a  weekly  tenant  in  her  own  right.  She  paid  the  roit 
weekly  from  that  time,  and  afterwards  quitted  on  a 
week's  notice.  She  therefore  continued  a  weekly  tenant 
till  her  term  was  put  an  end  to.  The  grant  of  lettera  of 
administration  may  have  the  effect  of  vesting  leasehold 

(a)  &B,iC  29. 

property 
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property  by  relation,  so  as  to  enable  the  administratrix        18SS. 
to  bring  actions  in  all  matters  relating  to  that  property        ' 

subsequent  to  the  death  of  the  mtestate,  but  it  cannot        agniiut 

operate  by  relation  for  a  purpose  perfectly  collateral,        anuof 

•nd  so  as  to  put  her  in  the  situation  of  a  person  irre-     "^'    ""* 

movable  at  a  time  past :  Mexv»Hordey{a),    Doev.Par^ 

ter{b)f  shews  that  the  letters  of  administration  vest  in 

the  administrator  the  same  interest  as  the  intestate  had ; 

but  here  the  agreement  on  the  part  of  the  tenant  to 

hold  from  week  to  week,  and  on  the  part  of  the  landlord 

to  accept  her  as  weekly  tenant,  and  the  payment  of  the 

reot  weekly  by  her,  amounted  to  a  surrender  by  opera* 

doD  of  law  of  the  old  yearly  term.     The  sessions  have 

fbond  fraud :  it  was  a  question  for  them,  and  they  have 

decided  it  rightly :  Rex  v.  TUUngham  (c). 

Amo$    and    Hildyard   contrL      The    sessions    have 

itated  the  premises,  from  which  they  concluded  that 

the  leXUsrs    of   administration    were   fraudulently   ob- 

tiioed,  and  the  premises  do  not  establish  that  species 

of  fraud   which   will  render   the  administration  void, 

and  prevent  the   pauper  from  gaining  a  settlement. 

To  avoid  a  settlement  on  the  ground  of  fraud,  there 

■Uttt  be  an  attempt  to  make  a  thing   appear  to   be 

done,  which  is  not  done;  as  where  there  is  a  hiring 

br  eleven  months,  and  to  give  one  month  over.     That 

vas  held  to  be  substantially  a  hiring  for  a  twelvemonth, 

fier  V.  Milwich  {d).     In  JELex  v.  MursUy  (^),  the  pauper 

vas  hired  three  days  after  Mtcfiaebnas  until  Michaelnua 

Ulowiog^  and  the  sessions  stated  that  such  transactions 

(a)  8  EaHy  405,  (6)  3  T.  R,  13. 

(c)  1  B,  i  Ad.  180.  id)  Burr,  S.  C.  433. 


(e)  1  r.  B.  694. 


on 


k    - 
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1858.  on  the  part  of  masters  were  fraudulent;  but  Butter  h 
"""  said,  **  fraud  only  arises  where  there  is,  in  tmtb,'  a 
agamat  hiring  for  a  year,  and  the  parties  endeavour  to  colour  it, 
anti  of  in  order  to  prevent  a  settlement  In  Rex  ▼•  TiOing' 
****  **"'■  ham  (a),  the  question  was,  whether  the  pauper  gained  a 
settlement  by  renting  a  tenement  under  the  6  6. 4.  e.  574 
which  required  that  the  rent  to  the  amount  of  lOf. 
should  be  actually  paid  for  the  term  of  one  whole  year 
at  the  least.  There  was  no  payment  of  rent  at  all  by 
the  pauper ;  but  he  applied  to  the  parish  officers  of  TU* 
lingham  for  relief,  and  they  gave  him  a  sum  of  money, 
which  enabled  him  to  pay  a  year's  rent  for  a  tenement 
which  he  had  occupied  in  Bradwett,  another  parish; 
and  the  Court  held  it  to  be  a  question  for  the  sessionsp 
whether  that  payment  was  fraudulent  or  not:  adding 
that  if  the  sessions  should  be  of  opinion  that  the  money 
was  given  merely  to  enable  the  pauper  to  gain  a  settle- 
ment in  Bradwellj  they  ought  to  find  fraud.  There,  if 
the  money  was  paid  with  such  a  view  by  the  parish 
officers,  there  was  no  payment  of  rent  at  all  by  the 
pauper ;  it  was  a  colourable  payment,  instead  of  a  real 
one.  In  Bex  v.  Birmingham  (6),  there  was  a  settlement 
by  marriage  in  the  appellant  parbh;  and  it  was  held 
that  the  marriage  of  a  female  pauper,  brought  about 
by  parish  officers,  did  not  prevent  her  from  gaining 
a  settlement  in  the  husband's  parish;  because  there 
the  whole  transaction  was  not  colourable:  the  woman 
had  acquired  a  new  legal  capacity,  and  though  the  mo- 
tive for  investing  her  with  it  was  fraudulent,  her  new 
capacity  was  not  fictitious.  This  is  a  stronger  case; 
here  the  pauper  was  not  only  entitled,  but  bound  by 

(a)  1  B.  j-  Ad.  180.  (6)  S  B.  i  C.  89. 

law. 
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Uw,  to  take  out  letters  of  administration;  for  a  party        18SS. 

who  administers,  and  omits  to  take  out  letters  of  ad- 

mimstration  withm  six  months  after  the  intestate's  death,  against 
u  subject  to  a  penalty  of  501.  by  the  37  G.  3.  c.  90.  antt  of 
X.10.  Now  entering  on  a  term  of  years  is  adminis-  "^*  *^"** 
Jering.  Besides,  here  there  was  in  fact  no  fraud  prac- 
tised. There  was  no  misrepresentation  or  concealment 
of  any  &ct ;  the  pauper  was  merely  asked  to  allow  ad- 
ministration to  be  taken  out,  and  she  consented.  If  the 
parish  oflBcers  of  Leir  had  been  informed  of  her  inten- 
doQ  to  procure  administration,  they  could  not  have 
prevented  its  being  carried  into  effect.  Assuming  even 
that  there  might  be  ground  for  avoiding  the  letters  of 
administration,  still  so  long  as  they  remain  unrepealed, 
tbey  qperate  to  vest  the  property  of  the  intestate  in  the 
administratrix.  In  Allen  v.  Dundas  (a),  payment  to  an 
executor  under  a  probate  of  a  forged  will,  was  held  not 
to  be  invalid,  beciiuse  probate  is  a  judicial  act,  and  con- 
dnsive  till  repealed,  and  courts  of  law  have  no  juris- 
diction over  the  subject  matter.  Suppose  the  husband 
had  been  trustee  of  a  term,  and  the  widow  as  adminis- 
tratrix had  assigned  the  term,  could  the  assignment  be 
avoided  because  the  motive  for  investing  her  with  the 
character  of  administratrix  was  to  give  her  a  settlement? 
Here  the  widow  clearly  was  invested  with  the  character 
of  administratrix,  and  was  entitled  to  be  so  invested ; 
and  she  could  not  be  removed  after  having  obtained 
letters  of  administration.  Fraud  may  easily  be  sug- 
getted  in  such  cases:  but  where  a  party  comes  by 
operatioo  of  law  to  an  estate  from  which  he  cannot  be 
remofed,  the  legal  consequence  must  follow,  and  a  set- 

(n)  jr.  22.  125. 

Vol.  V.  O  tlement 
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18S3.        tiement  lye  gained  by  forty  days*   residence,   Sex  ▼. 
,~~"       Stone  (a),  Bex  v.  Ynyscynkanaim  (i). 
offnnit  It  is  said  that  there  was  a  surrender  of  the  term 

The  Inhabit-      _  ,  ,  .  r  i  i_        i. 

ante  of  from  year  to  year  by  act  and  operation  of  law,  but  the 
pauper  had  no  power  to  surrender  her  interest  before 
she  took  out  letters  of  administration.  In  MiddUUnCs 
case(c),  it  is  said  that  if  A.  releases  an  action,  and 
afterwards  takes  out  administration,  it  shall  not  bar  hioiy 
for  right  of  action  was  not  in  him  at  the  time  of  the 
release;  and  there  is  a  Nisi  Prius  decision  of  Lord 
Tenterdcn  in  Williams  on  Executors^  24-0,  note  5.,  to  the 
like  eifect. 

Denman  C.  J.  The  pauper,  as  administratrix  of  a 
tenant  from  year  to  year,  though  at  a  less  rent  than  lOl. 
would  gain  a  settlement  by  forty  days'  residence,  because 
the  interest  vested  in  her  by  act  and  operation  of  law. 
The  only  question  as  to  this  point,  is,  whether  the  set- 
tlement is  altogether  void  because  the  sessions  have  found 
that  there  was  fraud  in  taking  out  the  letters  of  adminis- 
tration. They  have  stated  the  facts  on  which  that  finding 
was  grounded ;  and  I  am  of  opinion  that  there  was  notf 
in  this  case,  any  fraud  sufficient  to  prevent  the  estate  of 
the  intestate  from  vesting  in  his  widow.  She  not  only 
had  a  right,  but  was  bound,  to  take  out  letters  of  admi- 
nistration ;  and  she  consented  that  they  should  be  ob- 
tained. There  is  no  ground  for  saying  that  they  should 
not  have  their  full  legal  operation  of  vesting  in  her  the 
property  of  the  intestate.  Another  question  is,  whether 
she  resided  in  the  parish  forty  days  while  the  leasehcdd 
estate  (formerly  her  husband's)  was  vested  in  her.  There 

(a)  6  T.  R.  295.  (b)  7  B.  ^  C.  235.  (c)  5  Eep.  28.  h. 

are 
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are  premises  from  which  the  ses&ions  might  have  in-        18S3. 
fcned  an  agreement  by  her,  after  administration  granted. 

The  Kino 

to  become  a  weekly  instead  of  a  yearly  tenant.  They  airainst 
have  not  drawn  99y  such  inference ;  but  have  left  it  anu  of 
doabdtil  whether  she  resided  forty  days  in  the  parish 
of  Leir^  while  the  leasehold  estate  which  formerly  be- 
longed to  the  husband,  was  vested  in  her.  If  that  be 
reiDy  a  matter  of  doubt,  the  case  must  go  back  to  the 
sesnons,  in  order  that  they  may  determine  it. 

LiiTLEDAJLE  J.  I  think  that,  under  the  circum- 
stances stated  in  this  case,  the  leasehold  interest  of  the 
hosband  was  not  prevented  from  vesting  in  his  widow, 
on  the  ground  that  the  letters  of  administration  were 
fraodulendy  obtained.  She  was  not  only  entitled,  but 
boond  by  law  to  take  them  out ;  and  was  merely  told 
bj  the  solicitor  to  the  parish  of  Leir  that  she  was  so 
entitled,  and  assented  to  administration  being  obtained. 
Tbere  was  no  misrepresentation,  or  suppression  of  any 
&ct  The  only  other  question  is,  whether  she  resided 
forty  days  in  the  parish  of  Leir  after  her  husband's 
iaterest  as  tenant  from  year  to  year  had  vested  in  her 
as  administratrix.  If  within  that  period  she  held  as  a 
veddy  tenant,  and  continued  to  do  so  ever  afterwards, 
itt  was  not  irremovable.  It  is  stated  that,  on  the  2d 
ti  Jkncj  she  told  the  landlord  she  wished  to  pay  the 
RDt  weddy,  and  that  he  assented;  but  whether  she  then 
MBany  took  the  premises  from  week  to  week,  or  only 
gnre  notkx  to  the  landlord  that  she  wished  to  do  so,  is 
not  very  clear.  I  should  rather  think  she  then  became 
tweddy  tenant.  It  is  true  she  could  not  surrender  her 
^^oabtod's  interest  before  taking  out  administration,  but 
» tbe  facta  are  left  doubtful,  the  case  must  be  sent  back 

0  2  to 
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iSSS.  to  the  sessions,  in  order  that  they  may  say  wlietber, 

.^^  ^  after  taking  oat  administration,  she  was  a  weekly  tenant 

eifsiiMr  in  her  own  right,  or  a  tenant  from  year  to  year  in  light 

•nit  of  of  her  husband. 

Gekat  Glink. 

Parxle  J.  I  should  be  satbfied  to  dispose  of  thb 
case  on  the  ground  that  the  sessions  had'  found  (as  I 
think  they  would)  that  the  pauper,  before  the  letters  of 
administration  were  taken  out,  had  become  a  weddy 
tenant  in  her  own  right,  and  continued  so  afterwards, 
and  consequently  that  she  did  not  reside  forty  days 
in  Leir  while  she  was  irremovable  by  reason  of  the 
estate  which  had  vested  in  her  by  operation  of  law. 
She  paid  the  rent  weekly  from  the  2d  of  June  1831  to 
March  18S2,  and  quitted  on  a  week's  notice.  As  soon 
as  she  obtained  the  letters  of  administration,  she  might 
have  disaffirmed  the  weekly  tenancy,  and  claimed  to 
hold  as  tenant  from  year  to  year  in  right  of  her  hus- 
band ;  but  I  think  there  is  abundant  evidence  of  her 
having  confirmed  the  weekly  tenancy,  for  she  after- 
wards always  paid  the  rent  weekly,  and  quitted  on  a 
week's  notice. 

Then  as  to  the  other  question,  there  were  no  sufficient 
premises  to  warrant  the  sessions  in  finding  such  firand 
as  would  avoid  the  letters  of  administration,  and  pro* 
vent  the  leasehold  estate  of  the  husband  from  vesting  ia 
his  widow.^  The  pauper  had  a  right  to  take  out  letters    ' 
of  administration,  and  a  consenting  mind  that  it  should   T 
be  done.     She  was  only  induced  by  the  solicitor  ton    f 
Great  Glenn  to  exercise  that  right,  but  there  was  no 
deceit  practised  by  him ;  if  there  had,  the  case  wooU 
have  been  different 

PATTSaOV 


Gexat  Quniir. 
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Patteson  J.     la  order  to  acquire  a  settlement  by  es-        ISSS. 
taie,  the  pauper  must  have  resided  forty  days  in  the 
parish  where  the  estate  lay.  and  where  her  interest  in        againu 
that  estate^  by  operation  of  law,  still  continued.     If,   _    ante  of 
b^re  that  time  elapsed,  she  acquired  an  interest  in  her 
own  right  as  weekly  tenant,  and  resided  in  the  parish  in 
respect  of  that  interest,  she  was  not  irremovable,  and 
acquired  no  settlement     The  sessions  will  probably 
find,  on  the  evidence,  that  she  had  become  a  weekly 
tenant.     The  letters  of  administration  are  not  void  on 
the  ground  that  they  were  obtained  by  fraud,  because 
the  widow  had  the  right,  and,  indeed,  was  under  a  Iq^ 
obligation,  to  take  them  out,  and  consented  that  they 
shooki  be  taken  out 

Case  to  go  back  to  the  sessions,  in  order  to 
ascertain  whether  the  pauper  became  a 
weekly  tenant  within  forty  days  after  the 
letters  of  administration  were  taken  out 
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The  Bailiffs,  Assistants,  and  Commonalty  of 
GuMECESTER,  Otherwise  Godmanchester, 
against  Phillipps. 

f  -j:5^/  By  an  act  for     ''TRESPASS  for  breaking  and  entering  the  plaintiffs' 
mon  lands  in  *  close,  Called  the  Wcst  Common,  at  Godmanchester^ 

ingthatUiT^'r-  ^"^   depasturing   it  with   cattle,  &c.     The  defendant 

pleaded,  first,  not  guilty,  and  then  three  pleas  of  justifi- 
cation under  rights  of  common,  upon  which  issues 
arose,  to  be  tried  by  the  country.  The  last  of  these 
pleas  set  out  at  length  an  act  of  parliament  of  43  6*  8. 
(private),  for  dividing  and  inclosing  certain  open  and 
common  fields  and  lands  in  the  parish  of  GodmaticAesier. 
The  act,  after  reciting,  among  other  things,  that  the 
bnilifTs,  assistants,  and  commonalty  of  G.  were  lords  of  the 
manor  of  G.,  and,  as  such,  claimed  to  be  entitled  to  the 

of  ground  out 

oftke  East  ami  right  of  soil  within  the  said  manor,  and  that  certain  indivi- 

/r«9l  ConimonSf 
in  C ,  OS  a 

compensation  for  the  rights  cf  co.nmon  of  oil  the  onmers  and  jrrajmefors  of  commonable  mc*- 
suagcs  or  cottages,  for  such  nu*ssuuges  or  cottages  only,  as  well  on  the  said  common!*  as  oo 
certain  other  lands  nanieil ;  such  plots  of  ground  to  be  used  and  enjoyed  as  the  commiaMODcrs 
should  by  their  award  direct.  Parties  dissatisfied  with  tlie  award  might  bring  an  action  againtt 
the  persons  in  whose  favour  the  determination  should  be,  within  three  months,  or  might  ap- 
peal within  six  months  to  the  justices  in  quarter  sessions,  who  were  to  determine  the  matter, 
and  award  costs  and  damages.  In  default  ot  such  action  or  appeal,  the  determination  of 
the  commissioners  was  to  be  final. 

Tlie  commissioners,  by  their  award,  allotted  a  plot  of  land  on  the  Iflst  Common  at  coni^ 
roon  pasture, /li  the  owners  ami projnietors  of  commonable  mrs^nni;'S  or  co'tn*:e*t  and  tbe^ 
respectire  tenants  or  occupiers  of  the  said  me»sua;;L's  and  coti»<;<.9  only  having  right  of 
common  on  the  said  ff^est  Common;  and  they  liniitvd  the  use  of  tlie  pa!»turcs  as  the  act 
empowered  them. 

Before  the  passing  of  the  net,  the  ri«;;hts  atinched  to  the  commonable  messuages  could 
only  bo  exerciied  hy  such  crcupiers  ns  \terc'  freemen  of  the  borough  of  G.  Subsequentlj  to 
tlie  act,  one  of  the  messuages  on  It'rst  drnmon  being  in  the  hands  of  a  person  not  a  freo- 
xnan,  the  corporation  brought  tre:>pass  against  him,  for  turning  his  cattle  on  the  above- 
mentioned  allotment : 

Held,  that  the  act.  though  general  in  its  words,  did  not  authorize  tlie  commissioners  to 
extend  the  benefit  of  their  allotments  in  lieu  of  common,  to  occuprers  who  were  not  free- 
men ;  and  that  the  award  itself  did  not  {purport  to  do  so  ;  nor  could  it  have  done  so  unless 
the  act  had  given  power  to  the  commissioners  to  nscertain  ulio  should  be  entitled  to  tbe 
newly  granted  rights:  and  consequently,  that  the  present  action  was  maintainable,  though 


poration  of  G. 
claimed  the 
right  of  soil  as 
lordt  of  the 
manor,  and 
that  certain  in- 
dividuals were 
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the  common 
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duals  were  owners  and  [proprietors  of  all  the  common 
fields,  Slc  intended  to  be  inclosed,  went  on  to  appoint 
certain  persons   commissioners  for  valuing,  dividing^ 
setting  out,  allotting,  and   inclosing  the  said  common 
fields,  &c.,  and  to  give  them  authority  for  putting  the 
provisions  of  the  act  in   execution..    It   further  em- 
powered and  required  them  to  decide  any  dispute  be- 
tveen  parties  claiming  interest  in  the  said  division  and 
indosure^  touching  the  right  to  the  soil  in  the  said 
commons,  &c.     The  commissioners  were  to  set  out, 
allot,  and  award  to  the  said  bailiffs,  &c.,  and  their  suc- 
cessors, as  lords  of  the  manor,  a  certain  portion  of  the 
lands  to  be  divided  and  inclosed,  as  a  compensation  for 
all  thar  rights  and  interests  as  lords  in  and  to  the  soil 
of  all  the  waste  or  unknown  common  lands  within  the 
parish.    And   whereas    there   were    certain    meadows 
within  the  parish,  containing  500  acres,  belonging  to 
sereral  persons,  but  the  lands  were  intermixed,  and 
were  subject  to  rights  of  common  for  commonable  cattie 
it  certain  seasons,  it  was  enacted  that  the  commissioners 
should  set  out,  allot,  and  award  the  said  meadoWs  to 
and  among  the  persons  who  were  owners  in  severalty, 
in  such  parcels  as   should  afford  them  compensation, 
•nd  also  should  allot  to  the  persons  entitled  to  common, 
not  being  proprietors,  such  part  of  the  other  common- 
wle  lands  intended  to  be  inclosed,  as  should  be  a  com- 
pensation for  their  respective  rights  of  common  and 
other  interests  in  the  said   meadows,   and  they  were 
anthorized  to  inclose  the  whole,  or  part  of  the  said 
flKadows  as  they  should  think  proper.     Then  followed 
^I^cse  clauses :  — 

**  But,  for  the  full  enjoyment  of  such  part  of  the  said 
"'^(^(lows  which  shall  be  left  uninclosed,  the  said  com- 
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missioDers  shall  and  may,  and  they  are  hereby  autho- 
rised and  empowered  by  their  award  to  stint,  asoertahiy 
and  express  what  number  and  sorts  of  cattle  each  of  the 
proprietors  of  commonable  messuages  and  lands  in  the 
said  meadows  shall  be  at  liberty  at  seasonable  times  to 
feed  or  depasture  thereon,  and  also  to  ascertain  the 
time  or  times  when  such  feeding  and  depasturing  shall 
begin  and  end;  and  the  same  meadows  from  thence- 
forth shall  be  fed  and  depastured  only  by  such  number 
and  sorts  of  cattle,  and  at  such  time  or  times,  as  in  the 
award  to  be  made  by  the  said  commissioners  shall,,  for 
that  purpose,  be  expressed. 

**  Provided  always,  and  be  it  further  enacted,  that 
the  said  commissioners  shall  set  out,  allot,  and  award, 
as  and  for  a  common  pasture,  to  be  used,  stocked,  and 
enjoyed  as  hereinafter  mentioned,  out  of  and  from  cer- 
tain commons  in  Godmanchester  aforesaid,  called  the 
East  and  West  Commons^  such  plot  or  plots  of  land  or 
ground  as  shall,  in  the  judgment  of  the  said  commis- 
sioners, be  a  full  equivalent,  satisfaction,  and  compensa- 
tion  for  the  rights  of  common  of  all  the  owners  and 
proprietors  of  commonable  messuages  or  cottages,  for  such 
messuages  or  cottages  onl}',  as  well  on  the  said  com- 
mons as  on  the  said  meadows  and  common  fields,  within 
the  said  parish  of  G.,  which  said  plot  or  plots  of  land 
shall  be  held,  used,  stocked,  and  enjoyed  by  such 
owners  or  proprietors,  and  their  respective  tenants  and 
occupiers  of  the  said  messuages  and  cottages  only,  as  a 
common  pasture,  in  such  manner  as  the  said  commis- 
sioners shall  in  and  by  their  award  direct." 

The  residue  of  the  lands  to  be  divided  and  inclosed 
under  the  act,  was  to  be  fairly  allotted  among  the  several 
proprietors  and  persons  having  interests  therein. 

By 
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By  a  subsequent  clause  it  was  enacted,  **  that  in  case 

My  person  or  persons  interested  or  claiming  to  be 

imerested  in  the  said  intended  division  and  allotments 

dbU  be  dissatisfied  with  any  determination  of  the  said 

eoDmissioners  touching  any  claim  or  daims,  or  other 

if^ts-or  interests   in,  over,  or  upon  the  lands  and 

grounds  hereby  directed  to  be  divided,   allotted,  and 

indosed,  or  any  part  thereof,   it  shall   be  lawful  for 

the  person  or  persons  so  dissatisfied  to  proceed  to  a 

tiU  at  law  of  the  matter  so  determined  by  the  said 

ooounissioners,  at  the  then  next   or  at  the  following 

assizes  to  be  holden  for  the  said  county  of  Huniifigdon ;  ** 

br  which  purpose  the  party  so  dissatisfied,  upon  giving 

notice  of  action  within  a  month  of  the  determination, 

shaold  cause  an  action  to  be  brought  upon  a  feigned 

iffiae  ^  against  the  person  or  persons  in  whose  favour 

nch  determination  should  have  been   made,"  within 

three  calendar  months  ailer  such  determination ;  and  the 

▼mlict  in  such  action  should  be  final,  binding,  and 

OQDcIusive  upon  all  persons,  unless  the  Court  should 

Kt  aside  such  verdict  and  order  a  new  trial.     But  the 

determination    of   the    commissioners    touching   such 

daims,  rights,  or  interests  in,  over,  or  upon  the  lands 

directed  by  the  act  to  be  divided,  &o.  which  should  not 

be  objected  to,  or  respecting  which,  if  objected  to,  the 

party  complaining  should  not  prosecute  his  action  in 

doe  time,  should  be  final  and  conclusive  upon  all  parties. 

Proviso,    <*  that  nothing  in   this  act  contained   shall 

^uthoriase  the  said  commissioners  to  determine  the  title 

^  any  messuages,  cottages,  lands,  tenements,  or  heredit- 

*i&eats  whatsoever."     The  party  aggrieved,  except  in 

<^*ses  where  the  determination  of  the  commissioners  was 

•dccUred  to  be  final,  and  except  in  such  cases  where  an 

issue 
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issue  at  law  should  be  tried  as  before  raentioned,  might 
appeal  to  the  quarter  sessions  within  six  calendar  months 
next  after  tlie  cause  of  complaint  should  have  arisen, 
giving  eight  days'  notice  to  the  commissioners  and  to 
the  parties  concerned ;  and  the  justices  were  to  de- 
termine the  matter,  and  award  costs  and  damages. 

The  act  ended  with  a  clause,  saving  the  rights  of 
all  persons  except  those  to  whom  any  allotment  should 
be  made  in  pursuance  of  the  act  in  respect  of  such 
rights  and  interests  as  were  thereby  intended  to  be 
barred. 

The  fifth  plea  stated,  that  before  and  at  the  time 
when,  &c.  the  defendant  was,  and  still  is,  seised  in  his 
demesne  as  of  fee  of  and  in  a  certain  messuage,  being 
one  of  the  commonable  •messuages  referred  to  in  •the  act 
set  out  in  the  preceding  plea ;  and  that  before  and  at 
the  time  of  making  that  act  the  owner  and  proprietor  of 
the  said  messuage  for  the  time  being  had  a  certain  right 
of  common  of  pasture  in,  upon,  and  throughout  a 
certain  common,  situate  within  thesaid  parish  of  G.,  called 
the  West  Common^  mentioned  in  the  said  act;  that  the 
plaintiiTs  are  the  successors  of  the  bailiffs,  assistants,  &a 
mentioned  in  the  act;  that  the  commissioners,  on  the 
23d  of  June  1809,  made  and  executed  their  award 
concerning  the  division  and  inclosure  aforesaid,  and  did 
thereby  *^  allot  and  award  common  pasture  to  be  used, 
stocked,  and  enjoyed  by  the  oxaiers  and  proprietors  of 
commonable  messuages  or  cottages^  and  their  respective 
tenants  and  occupiers  of  tJie  said  messuages  and  cottages 
only  having  right  of  common  upon  the  said  common  in  6. 
aforesaid,  known  by  the  name  of  the  West  Common^  the 
plot  of  land  or  ground  there  mentioned,  that  is  to  say ; 
West  Common  allotment.     Unto  and  for  the  owners  and 
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occupiers  of  commonable  messuages  or  cottages  and 
tobteads,  and  their  respective  tenants  or  occupiers  of 
the  said  messuages,  and  cottages,  and  toftsteads,  having 
light  of  common  upon  the  West  Common  in  G*  aforesaid, 
one  plot  of  land  containing  171  acres,"  bounded,  &c. 
And  the  said  award  gave  directions  (stated  in  the  plea) 
as  to  the  time  of  turning  on  catde,  and  the  number  and 
idnd  to  be  turned  on  by  the  owners  and  occupiers, 
according  to  the  list  contained  in  a  schedule  to  the 
award,  8cc.  The  plea  then  stated,  that  the  plot  of  ground 
before  mentioned,  being  the  locus  in  quo,  was  part  of 
the  said  IVest  Common ;  that  the  defendant's  messuage 
in  that  plea  mentioned  was  inserted  in  the  said  schedule 
88  ooe  of  those  in  respect  of  which  the  owner  or 
oocapier  might  use,  stock,  and  enjoy  the  said  plot  of 
groood,  being  the  close  in  which,  &c.  as  directed  by 
their  award ;  and  that  by  virtue  of  the  act  of  parliament 
and  of  the  award,  the  defendant,  being  seised  and  the 
occupier  of  the  said  messuage  as  aforesaid,  at  the  times 
vhen,  Su:.  had,  and  still  of  right  ought  to  have,  a  right 
of  common  of  pasture  in  and  over  the  close  in  which^ 
kc  that  is  to  say,  a  right  to  stock  the  same  with  two 
coiWB  00,  &c  until,  &c.  as  to  the  said  messuage  with  the 
apportenances  belonging :  and  being  so  seised,  he,  on, 
&c  (wiUiin  the  limited  time)  entered,  &c.  to  turn  on, 
and  did  turn  on,  two  cows,  being  his  own  cattle,  &c.  to 
pasture  and  use  tlie  common,  &c.  The  sixth  and 
sereath  pleas  did  not  materially  differ  from  the  fifth. 

The  eighth  plea  stated,  as  before,  that  the  defendant 
was  seised  of  a  messuage,  being  one  of  the  commonable 
iD^uages  in  the  act  mentioned :  ^*  and  that  all  those 
whose  estate  he  now  hath,  until  the  making  of  the  award 
>Q  the  fourth  plea  mentioned,  had  and  enjoyed,  and  of 

right 
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right  ought,  &c.  for  themselves,  their  tenants,  and 
copiers  of  the  said  last-mentioned  messuage,  being  Jin 
men  of  the  borough  of  Godmanchester  aforeseidi*  a 
certain  right  of  common  of  pasture  in,  upon,  and  over 
the  said  close  in  which  &c.  amongst  other  the  open  and 
common  fields,  commonable  places,  &c.  within  the  said 
parish ;  and  that  the  sud  close,  in  which,  &c.  called  the 
West  Common^  at  the  time  of  the  making  of  the  act,  was 
part  of  the  open  and  common  fields,  &c  in  the  parish 
of  G.  in  the  said  act  mentioned.  The  plea  then  stated 
the  making  of  the  award  and  a  schedule  thereto^  in 
which  the  commissioners  inserted  the  messuage  in  this 
plea  mentioned  as  one  in  respect  of  which  the  owner 
might  stock  upon  the  said  West  Common  (being  the  locos 
in  quo)  during  the  times  mentioned  in  the  award.  Tlie 
defendant  then  justified  under  the  act  and  award,  as  be- 
fore ;  not  stating  himself  to  have  been  a  freeman.  The 
ninth  and  tenth  pleas  did  not  difier  materially  firom 
the  fifth. 

Replication  to  the  fifth  plea,  that  at  the  time  of  the 
making  of  the  act,  ^*  the  owner  and  proprietor  of  the 
said  messuage,  now  of  the  said  defendant  in  the  said 
plea  mentioned,  had  no  other  or  different  right  of  common 
of  pasture  in,  upon,  and  throughout  the  said  common, 
called  the  West  Common^  mentioned  in  the  said  act  of 
parliament,  than  in  respect  of  his  beitig  a  freeman  of  the 
borough  of  G.  aforesaid,  and  occupier  of  the  said  mes* 
suage,  and  not  in  respect  of  his  being  occupier  only  of 
the  said  messuage;  and  that  the  said  defendant,  at  the 
said  several  times,  when,  &c.  in  the  said  declaration 
mentioned,  was  not,  nor  is  a  freeman  of  the  said  borough." 
There  were  similar  replications  to  the  sixth,  seventh, 
ninth,  and  tenth  pleas.     The  replication  to  the  eighth 

plea, 
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plei,  after  recitbg  the  clause  of  the  act  (ant^  p.  200.) 
directing  the  commissioners  to  award  common  of  pas- 
ture oat  of  the  Eas^  and  IVest  Commons^  as  a  com- 
pensation for  the  rights  of  proprietors  of  commonable 
messuages^  went  on  as  follows :  *^  And  the  pliuntiffs  in 
fact  further  say,  that  under  colour  and  pretence  of  the 
aid  enactment  in  the  said  act  of  parliament  herein- 
before mentioned,  the  said  commissioners  awarded,  and 
in  die  schedule  to  the  said  award  did  insert  and  specify, 
80  &r  as  respects  the  said  messuage  now  of  the  said 
defendant,  in  manner  and  form  and  to  the  effect  in  the 
said  eighth  plea  of  the  defendant  in  that  behalf  ex- 
pressed ;  and  the  said  plaintiffs  further  in  fact  say,  th^t 
the  said  defendant,  at  the  said  time  when,  &c.  in  the 
laid  declaration  mentioned,  was  not,  nor  at  any  time 
b^yre  or  since  hath  been  or  is,  a  freeman  of  the  said 
borough  of  C' 

Rejoinder  to  the  replication  to  the  fifth  plea :  That 
the  owner  and  proprietor  of  the  mtesuage  in  that  plea 
mentioaed,  before  and  at  the  time  of  the  making  of  the 
act,  had  not  a  right  of  common  of  pasture  in  and  upon  and 
throQghout  the  said  WeU  Commotio  in  respect  of  his  being 
^freeman  of  the  borough  of  Godmanchester  aforesaid,  in 
naooer  and  form,  &c.     Conclusion  to  the  country. 

General  demurrer  to  the  replications  pleaded  to  the 
sixth,  seventh,  eighth,  ninth,  and  tenth  pleas.  Joinder 
in  demurrer. 

General  demurrer  by  the  plainUffs  to  the  rejoinder 
to  the  replication  to  the  fifth  plea.  Joinder  in  demurrer. 
The  demurrers  were  argued  in  last  Eastef^  term. 
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question  cannot  now  be  raised  whether,  previously  to 
the  award,  the  rights  of  common  were  in  the  freemenj 
as  such,  or  not.     The  award  under  the  act  of  parlia- 
ment is   now  conclusive;    the  old   rights,   whatsoever 
they  were,  are  gone,  and  new  ones  substituted ;  and 
it  would  be  very  hard  that  the  original  right  should 
be  enquired   into   after   so   long  a  time   as   has   now 
elapsed.     There  must  be  a  limit  to  disputes ;  and  the 
only  way  to  affix  it,  in  this  case,  is  to  say  that  the 
award,  made  under  the  act,  must  be  final.     In  PhUlyu 
y.  Maile  (a),  where  the  same  question  was  raised  under 
this  act  in  the  Court  of  Common  Pleas,  Titidal  C.  J. 
said,  **  We  are  of  opinion  that  the  original  right  of 
common,  for  which  a  new  right  has  been  substituted 
by  the  act,  was  not  intended  to  be  traversable,  except  in 
the  way  prescribed  by  the  act."     And  the  Court  held 
the  award  conclusive.     The  plaintiff  here  contend  that 
the  original  right  of  common  was  solely  in  the  occupiers 
of  these  messuages,  being  freemen ;  that  the  pleadings 
admit  this ;  that  the  defendant  was  not  a  freeman ;  and 
therefore  that  the  award,  as  to  the  common  claimed  in 
respect  of  the  messuage  in  question,  is  void.     [^Parie  J. 
The  argument,  I  suppose,  will  be,  that  the  commission- 
ers had  power  only  to  set  out  common,  over  which  the 
former  commoners  were  to  exercise  their   rights   but 
that  they  were  not  to  adjudicate  who  were  or  should  be 
entided.]     They  were  to  make  the  allotment,  whether 
the  owners  of  the  several  messuages  were,  at  the  time^ 
freemen  or  not*     If  they  were  not  so  at  die  time,  they 
or  their  children  might  become  so;  the  right  before 
latent  would  then  be  called  into  operaUon.     IParke  J. 


(a)  TBmgh,l33, 
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The  act  does  not  provide  for  a  specific  allotment  to  be 
made  in  respect  of  particular  messuages ;  the  commis- 
sioDers  are  only  empowered  to  ascertain  a  right,  to  be 
exercised  by  the  proprietors  of  commonable  messuages, 
soliyect  to  a  stint.]  The  defendant  here  was  the  owner 
of  a  commonable  messuage,  and  the  award  (to  which  a 
schedule  of  particular  messuages  is  annexed)  gives  the 

_  * 

Wea  Common  allotment  to  ^^  the  owners  and  proprietors 
of  commonable  messuages."      IParke  J,      "  Having 
right  of  common  on  the  West  Common  aforesaid."]    If 
the  award  did  not  give  the  new  right  of  common  to  all 
who  were  proprietors  of  commonable  messuages  at  the 
time,  the  inclosure  alters  their  situation  for  the  worse. 
Before  the  award  was  made,  they  might,  at  all  events, 
have  acquired  rights  of  common  by  becoming  freemen 
as  veil  as  occupiers,  but  now,  according  to  the  argu- 
Deot  used,  if  they  were  not  freemen  at  the  time  of  the 
award,  it  finally  excludes  them  from  the  right.     Sup- 
pose the  commoners  had  released  their  rights  to  the 
corporation,   in  consideration   of  a  substituted   right, 
whidi  had  been  ^granted  in  the  terms  of  this  award, 
coold  the  corporation  afterwards  have  repudiated  the 
grant,  and  said  they  only  meant  it  to  extend  to  owners 
of  commonable  messuages,  ^^  being  freemen  ?"     The 
tfgoment  on  the  other  side  would  tend  to  admit  parol 
etideooe  in  explanation  of  an  act  of  parliament.     If  the' 
origiDal  rights  may  be  enquired  into  now,  the  award 
is  not  binding  and  conclusive,  though  it  has  not  been 
contested  within  the  time  and  in  the  manner  directed 
hy  the  act ;  and  it  clearly  might  have  been  so  contested, 
on  the  point  now  raised.    IFarke  J.     They  will  con- 
^  that  the  award  is  only  final  so  far  as  the  commis- 
sioners  had  jurisdiction.]    They  had  jurisdiction  over 

the 
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the  subject  matter,  and  have  made  their  allotment  in 
unequivocal  terms.  It  may  be  supposed  that,  at  the 
time  of  the  award,  there  might  have  been  only  one  or 
two  owners  of  commonable  messuages  who  were  free* 
men ;  and  it  cannot  be  contended  that,  in  such  a  case^ 
the  benefit  of  the  allotment  must  have  been  confined  to 
them.  If  the  defendant's  title,  in  this  case,  be  not  es- 
tablished by  the  award,  all  the  claims  of  common 
founded  upon  it  are  likewise  set  loose,  and  all  the 
rights  which  it  gives  liable  to  be  disturbed. 


Kdbf  contra.  Although  the  defendant  is  not  a  free- 
man, it  may  be  assumed  that  the  person  who  held  this 
commonable  messuage,  at  the  time  of  the  award,  was 
one ;  and  if  all  the  occupiers  at  that  period  were  in  the 
same  situation,  there  would,  of  course,  be  no  appeal 
against  the  allotment  The  questions  are,  first,  whether 
the  commissioners  had  authority,  under  the  act,  to 
award  rights  of  common  to  a  totally  different  class  of 
persons  from  those  entitled  before ;  and,  secondly,  whe- 
ther they  have,  in  fact,  exercised  such  a  power.  There 
are  no  words  in  the  act  itself,  giving  power  to  conclude 
parties  as  to  the  rights  then  existing.  It  only  refers  ge- 
nerally to  rights  already  in  existence,  empowering  the 
commissioners  to  give  equivalents  for  them,  but  not  to 
determine  t^ie  nature  or  extent  of  the  rights.  Certain 
persons,  being  freemen,  have  common  on  particular 
lands;  the  commissioners  are  to  substitute  other  lands  finr 
these,  to  be  enjoyed  by  the  parties  who  had  the  former 
right,  in  such  manner  and  at  such  times  as  the  commisr 
sioners  shall  direct.  And  that  is  done  by  the  award.  The 
commissioners  allot  common  pasture  to  be  used  by  the 
owners  and  proprietors  of  commonable  messuages,  and 

10*  their 
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their  tenants  and  occupiers  of  the  said  messuages  only, 
lui?ing  right  of  common  upon  the  said  West  Common  ; 
meaning  that  the  allotment  is  made  as  compensation  for 
the  rights  they  enjoyed  when  the  act  passed.  There  is  no 
pretence  for  arguing  that  the  act  empowered  them  to  raise 
anew  right,  independent  of  the  former  qualification  of 
being  freemen,  and  to  say,  ^*  from  henceforth  the  enjoy- 
nent  shall  be  in  the  occupiers  of  commonable  messuages 
generally.''  It  would  be  an  injustice  to  the  plaintiffs, 
who  are  lords  of  the  soil,  if,  without  any  equivalent 
giren  to  them,  the  benefit  in  question  were  extended  by 
the  act  to  a  more  numerous  class  of  persons.  Their 
rig^t,  as  lords,  is  not  to  be  abridged  by  general  terms  in 
an  award :  Place  ▼.  Jackson  (a).  Besides,  it  was  their 
bterest  that  the  advantage  in  question  should  be  con- 
fined to  their  own  freemen.  And  if  the  award  was  in- 
jorioos  to  them  in  these  respects,  the  case  was  not  one 
to  which,  by  the  terms  of  the  act,  the  remedy  by  ap- 
peal, or  by  action  against  the  party  in  whose  favour  the 
itUnmnation  wasj  could  apply.  There  was  no  issue  by 
wfaidi  the  question  could  have  been  tried ;  and  if,  at 
the  time  of  the  award,  none  but  fi*eemen  were  occupiers, 
there  was  no  party  against  whom  a  complaint  could  be 
made.  In  Phillips  v.  Maile{b)  the  present  point  was 
Bot  sufficiently  pressed  on  the  attention  of  the  Court ; 
lad  it  was  assumed  there,  whether  justly  or  not,  that 
tlie  right  disputed  in  the  action  ^^  was  capable  of  being 
Btigated  at  the  time  of  making  the  award."  The  ques- 
tion comes  to  this,  whether  there  be  any  thing  in  the 
avoids  of  the  inclosure  act  to  alter  the  then  existing 
^ts,  and  to  render  the  qualification  of  freedom  no 
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longer  indispensable.  The  words  to  that  efiect  ought 
to  be  express^  this  being  an  act  granting  rights  to  one 
party  in  another's  soil.  There  is,  indeed,  a  daiise  in 
general  terms,  directing  that  common  shall  be  set  out 
as  a  compensation  to  ^^  all  the  owners  and  proprietcm 
of  commonable  messuages ;"  but  the  generality  of  such 
words  may  be  restrained  by  reference  to  the  other  mat- 
ters stated  in  the  act,  as  general  words  in  a  deed  are 
qualified  by  a  particular  recital;  and  the  more  so  in 
tliis  case,  inasmuch  as  no  compensation  is  made  to  the 
plaintiffs  for  the  supposed  enlargement  of  rights  to  their 
prejudice:  Thorpe  y.  Cooper  {a). 


Andrews  in  reply.  As  to  the  last  argument,  the 
tiffs  have  a  compensation  expressly  provided  for  them  in 
the  act.  ILdltledale  J.  That  is  in  respect  of  their  rights 
and  interests  in  and  to  the  soil  of  the  waste  and  unknown 
common  lands,  which  \%  entirely  distinct  from  their  in- 
terest in  the  soil  over  which  common  of  pasture  was 
claimed  by  the  owners  of  commonable  messuages.]  Tbe 
plaintiffs,  at  all  events,  have  the  benefit  of  so  much  of  the 
lands  as  is  not  otherwise  allotted.  And  if  the  act  gives 
an  extension  of  rights  in  one  way  to  the  proprietors  of 
these  messuages,  it  is  but  just,  inasmuch  as  their  rights 
are  curtailed  in  another  by  the  inclosure.  [^Parke  J. 
They  had  the  same  benefit  of  common  after'  the  in- 
closure as  before,  only  restricted  in  space.  It  does  not 
appear  that,  before  the  inclosure,  all  the  commonable 
messuages  together  were  sufficient  to  consume  the 
herbage.  And  if  the  condition  of  the  owners  was  made 
worse,  they  might  have  appealed  within  the  time  limited 


(a)  Smng.  116. 
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bj  the  acL]  The  plain  meaning  of  the  statute  is,  that 
then  the  award  is  made^  the<rights  in  question  shall 
depend  apoii  the  me^uages,  and  not  be  affected  by  the 
oondidoa  of  the  owners.  Phillips  v.  Maile  (a)  is  a  direct 
amhority  for  the  defendant. 

Cur.  adv.  vuU. 
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Denman  C.  J.  in  this  term  delivered  the  judgment  of 
the  G>ait.  After  having  stated  the  pleadings  as  far  as 
the  rgoinder  to  the  replication  to  the  fifth  plea,  his 
Lofdship  continued  as  follows :  — 

This  reminder  has  been  demurred  to ;  there  are  no 
ipedal  causes  of  demurrer  assigned ;  but  we  think  it  is 
bid,  becaoae  it  does  not  deny  any  allegation  in  the  re- 
plicatiaii. 

The  pica  alleges  that  the  defendant,  at  the  time  of 
die  actf  had  a  right  of  common,  in  respect  of  being 
ovner  and  occupier  of  the  messua^ 

Then  the  rq>lication  is,  that,  at  the  time  of  the  act, 
die  defendant  had  no  other  right  of  common  than  as 
beo^  a  fireeman  of  the  borough,  and  occupier  of  the 
BeKoage^  and  not  as  occupier  only.    Now  this  tenders 
■I  ime  which  the  defendant  might  have  accepted,  and 
CQQckided  to  the  country ;  but  he  says  the  owner  of  the 
iKmse  had  not  any  right  of  common  in  respect  of  his 
bong  a  fireman;  which,  though  glancing  at  the  real 
&pat^  does  not  put  it  in  a  way  which  the  plaintiff 
VM  bound  to  accept,  and  we  think  that  the  demurrer 
may  be  maintained,  and  then  it  is  tlie  same  as  if  the 
ddiaidant  had  demurred  to  the  replication* 
Tbere  are  five  other  pleas,  varying  in  some  measure 


(a)  7  Bm^k.  139. 
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^"T~^     demurrers  to  those  replications ;  and  upon  all  these  the  , 
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agamMi        catiou  to  that  plea. 

And  upon  the  pleading,  it  must  be  taken  that,  at  the 
time  of  making  the  act,  it  was  only  such  of  the  occopien 
of  messuages  as  were  freemen  of  the  borough  that  had  a 
right  of  common. 

And  then  the  question  is,  if,  upon  the  constmcdon  df  , 
the  act  of  parliament  and  award,  the  same  limitation 
now  continues,  —  or  whether  the  occupiers   of  tboae 
messuages  are,  as  occupiers  only,  entitled  to  right  elf 
common  ? 

The  act  of  parliament  itself  is  silent  on  this  sobjecf; 
but  it  appears  by  the  act,  that  several  persons  had  a 
right  of  common  on  some  parts  of  the  land  mentioiied 
in  the  act.  And  the  act  authorises  the  commissioiMn 
to  make  regulations  for  the  enjoyment  of  the  right  of 
common  on  such  part  of  certain  meadows  as  should  ba 
left  unenclosed. 

And  then  comes  the  clause  which  applies  to  this  case. 
[His   Lordship   then   read   the  clause,   ant^   p.  MOi 
directing  the  commissioners  to  set  out  common  of  pas- 
ture from  the  Easi  and  West  Commons^  as  an  eqaitaleU 
for  the  rights  of  common  of  all  the  owners  and  pti 
prietors  of  commonable  messuages  or  cottages.] 

According  to  the  words  of  this  clause,  without  fmtl 
information,  it  would  seem  that  all  the  owners  of  or 
monable  messuages,  as  such,  had  the  right,  and  v 
particularly  by  using  the' word  onfy  near  the  en 
the  clause;  but  then,  when  the  further  inferroati 
brought  to  bear  upon  the  construction  of  the  act 
which  is  admitted  in  the  pleadings,  that,  at  the  tJ 
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JNUSiDg  the  act}  it  was  only  such  occupiers  of  com- 
nooable  messuages  as  were  freemen,  that  had  the  right, 
it  comes  to  be  considered  whether  the  act  was  meant  to 
let  in  to  the  exercise  of  the  common  right  all  the  owners 
of  commonable  messuages,  without  any  qualification ; 
or  whether  it  was  raer^y  an  enactment  as  to  the  place 
wiiere  the  commoners  were  to  exercise  their  right  of 
common,  but  so  that  no  other  persons  should  be  en- 
dtled  than  were  before. 

The  object  of  the  act  of  parliament  was,  that  the  per- 
sons who  had  righls  of  property  in  the  land,  or  rights  of 
conunon  on  the  land  which  was  the  subject  of  the  act, 
should  enjoy  those  rights  more  conveniently  than  they 
did  before.  But  there  is  no  indication  in  the  act  of  any 
intention  to  confer  any  rights  or  benefits  on  persons 
wito  before  had  no  rights  there,  but  which  the  defendant 
wishes  to  introduce. 

There  is  no  reason  why  it  should  have  been  meant 
that  a  more  extensive  class  of  persons  should  have 
a  right  of  common  than  before :  there  is  no  consider- 
adoa  for  their  doing  so ;  and,  therefore,  we  think  that 
when  the  act  speaks  of  common  to  be  enjoyed  by  owners 
of  customary  commonable  messuages  or  cottages  in 
general  terms,  it  must  mean  such  owners  as  had  right 
cf  common  before  the  act  by  being  also  burgesses,  and 
that  the  object  of  the  clause  in  the  act  was  to  confine 
their  exercise  of  the  right  of  common  to  a  particular 
spot,  seeing  that  other  places  where,  before  the  act, 
they  used  to  turn  on  cattle  were  to  be  inclosed. 

The  award  could  not  extend  the  right  to  any  further 
chus  of  persons  than  the  act  mentions,  unless  powers 
^  been  given  to  the  commissioners  to  ascertain  what 
^  of  persons  were  entitled ;  but  the  act  does  not  do 
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that :  it  says,  the  right  of  common  is  to  be  enjoyed  in 
such  way  ns  the  commissioners  shall  direct,  which  means 
the  number  and  species  of  cattle,  and  the  times  of  the 
year  when  they  are  to  be  turned  on,  and  other  things 
of  that  sort;  and,  indeed,  looking  at  the  award  itself,  it 
does  not  carry  the  defendant's  argument  as  to  the  extent 
of  his  right,  at  all  further  than  the  act  itself;  for  the 
award  is,  that  the  common  shall  be  enjoyed  by  the 
owners,  &c«,  of  messuages,  &c.,  having  right  of  common. 
If  the  words  *^  having  right  of  common ''  are  to  be 
taken  as  ^^  having  rights  of  common  under  the  pro- 
visions of  the  act,"  it  carries  it  no  further  than  the  act 
does ;  and  if  the  words  mean,  *^  persons  having  right 
of  common"  when  the  act  passed,  then  it  excludes  all 
who  were  not  freemen,  and  therefore,  in  no  point  of 
view  can  the  award  carry  the  defendant's  claim  further 
than  the  act  does. 

And  we  are  of  opinion,  that  neither  the  act  nor  the 
award  give  the  defendant  any  greater  right  than  he  had 
before  the  act,  and  that,  therefore,  there  must  be  judg- 
ment for  the  plaintiffs.  It  is  to  be  observed,  that  in  the 
case  of  Phillips  v.  Maile{a)j  in  which  the  judgment  of 
the  Court  of  Common  Pleas  was  the  other  way,  the 
point  upon  which  we  decide  was  not  so  distinctly  brought 
to  the  notice  of  the  Court,  in  the  pleadings  or  in  the 
argument. 

Judgment  for  the  plaintifis. 


(a)  7  IHng,  135. 


IN  THB  Third  Year  op  WILLIAM  IV.  215 

1833. 


The  King  against  The  InhabitaDts  of  Ruthin,  smurday, 

^  June  lit. 

ON  rapeal  against  an  order  of  justices^  whereby  David  The  am  §ec-  ^'^^  ^  -'^ 
Jonesy  his  wife,  and  family,  were  removed  from  the  tute  1  ir.  4.  /jp^f.  9 
parish  of  BaiihtHf  in  the  county  of  Denbigh^  to  the  parish  enacu,  **\ht 
dCwm,  in  the  county  o(  Flinty  the  sessions  quashed  the  thTpiisiiiig  of 
order,  subject  to  the  opinion  of  this  Court  on  the  fol-  ^J^^u 

lowing  case.  .cquiroaiet. 

^^  Ucment  by 

The  appellants  admitted  the  pauper's  settlement  to  raMonoftbe 

jtnrl  J  hiring  of 

be  with  them,  unless  be  had  acquired  a  subsequent  ftdwdiing- 

house*  build* 

one  under  the  following  circumstances.  ing,  &c.  unieu 

The  pauper  took  from  Mr.  Eddisbun/y  who  was  mort-  ^g^e  to  the 
gugee  in  possession,  a  farm  called  Tynyfflrthf  in  the  *"^e"i*^t^^' 
parish  of  Uanrhaiadr  yn  Cimmerch^  in  the  county  of  j|**|},^  ^„ 
IknlngJu  as  tenant  from  year  to  year,  at  the  rent  of  24/.  hiring  the 

®  '  .f  i^        '  same,  •  it  pro«- 

per  annum.  The  tenancy  was  to  commence  according  pective  only, 
to  the  custom  of  the  country,  viz.  as  to  the  land,  from 
^•Andreafs  Day  1829,  and  as  to  the  farm-house  and 
oot-buildings,  from  the  1st  of  May  following.  The  rent 
WM  made  payable  half-yearly,  on  the  25th  of  March 
tod  the  29th  of  September  following,^  though,  according 
to  custom,  the  first  half-year  was  not  to  be  called  for 
until  St.  Andreafs  1830,  and  the  second  half-year  on  the 
Istof  Ifoy  1831.  The  pauper  entered  upon  the  pre- 
mises at  the  appointed  periods,  and  occupied  the  land 
until  after  the  30th  of  Naoefnberj  1830,  and  the  house 
uk]  ODtbuildings  until  the  1st  oi  May  1831.  In  Atdgust 
^SSO,  the  mortgagor  and  mortgagee  baving  agreed  upon 
^  sale  of  the  property,  and  a  purchaser  having  been 
^d,  the  three  parties  met  by  appointment,  and  were 

P  4  attended 


Qie 
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againsi 

Tbt  InbabiU 

ftDUof 

Ruthin* 


attended  by  the  pauper's  wife,  whose  husband  sent  her 
on  his  behalf,  he  having  been  desired  by  SkaWf  the 
morti^agor,  to  come  to  pay  his  half-year's  rent  Mr. 
Eddisbury  insisting  upon  being  paid  the  half-year's  rent 
due  the  25th  of  March  I83O9  and  declining  to  complete 
the  sale  without  it,  the  pauper's  wife  said  that  her  hus- 
band was  then  unprepared,  owing  to  its  being  demanded 
before  the  usual  time,  namely,  SLAndrexxfs  Day:  whert- 
upou  Sha'Xi  being  anxious  to  avoid  delay  in  order  to 
get  the  business  concluded,  agreed,  without  the  previous 
knowledge  or  request  of  the  pauper,  but  with  the  consent 
of  the  pauper's  wife,  to  pay  the  12/.  for  the  pauper;  and 
did  so.  The  pauper  had  not  repaid  the  amount  whien 
the  appeal  was  heard ;  but  there  had  been  disputed  ac- 
counts between  him  and  Shaw. 

The  year's  holding  as  to  the  land,  which  was  die 
principal  taking,  was  begun  and  concluded,  and  the 
rent  was  due,  and  paid  as  before  mentioned,  while  the 
staL  6  G,  4.  c.  57*  was  in  operation,  and  before  the  pass- 
ing of  the  act  of  1  fF.4.  c.  18.;  but  the  year's  holding 
of  the  house  and  outbuildings  was  not  concluded  until 
the  1st  day  of  May^  which  was  after  the  last^mentioned 
act  came  into  operation.  The  court  of  quarter  sessions 
found  that  the  pauper  had  gained  a  settlement  in 
UanrJiaiadr  yn  Cimmerchf  and  quashed  the  order,  sub* 
ject  to  the  opinion  of  this  Court  upon  the  case. 


Justice  in  support  of  the  order  of  sessions.  Tliere 
was  a  payment  of  rent  to  the  amount  of  10/.  while  the 
Stat.  6  G.  4.  c.  57.  continued  in  force^  and  it  was  not 
necessary  that  that  payment  should  be  made  by  the 
party  hiring  the  tenement.  That  is  required  by  the  first 
section  of  1  JV,  4.  c.  18.,  which  is  prospective  only ; 

though 


ROTBIIC. 
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though  the  second  is  retrospective,  Rex  v.  Dursley{a).  1888. 

Besides  here  the  half  year's  rent  was  paid  to  the  land- 

loid  with  the  consent  of  the  pauper's  wife,  and  she  was  agahui 

.  Tht  Inhabit- 

lotbonsed  by  her  husband  to  give  such  consent*     Shavs  ants  of 
WIS  his  agent. 


J.Jervis  contr^     The  12/.  was  paid  by  the  mort- 
gagor to  the  mortgagee  in  consideration  of  the  latter 
giTing  up  possession  of  the  land.     The  statute  1  W.  4. 
c  18.  is  retrospective  in  both  sections ;  and  if  that  be 
KS  the  rent  must  be  paid  by  the  party  hiring  the  tene- 
ment   The  words  ^*  by  the  person  hiring  the  same/' 
vinch  were  in  the  previous  act  of  59  G.  3.  c.  50.,  are 
offlitted  in  the  6  G.  4.  c  57. ;  and  under  that  act  it  was 
decided  in  Rex  v.  Ramsg€U€(b)  that  the  whole  year's 
leoti  whatever  its  amount  might  be,  must  be  paid ;  in 
fifir  f.  Kibworth  Harcourt  {c\  that  the  rent  need  not  be 
piid  by  the  party  hiring;  and  in  Rex  v.  Ditcheat{d), 
lod  Bex  V.  Great  BerUley  {e\  that  a  person  who  rented 
premises  at  the  yearly  value  of  10/.  and  resided  thereon, 
but  Qoderlet  part,  thereby  gained  a  settlement.     The 
itit  1  fF^4.  <r.  18.  recites,  that  doubts  had  arisen  with 
Rqiect  to  the  intention  of  the  legislature  on  these  several 
pobts,  and  then  enacts,  that  no  person  shall  acquire  a 
SBttlement  by  reason  of  a  yearly  hiring  of  a  tenement, 
Qoiess  the  occupation  and  payment  of  rent  be  ^^  by  the 
ffnm  hiring  the  ULme^     Here  there  was  no  payment 
I7  ^  tenant  himself.     The  wife  had  no  authority  to 
c^ioseDt    She  was  sent  by  her  husband,  but  not  for  the 
P^n^ose  of  paying  the  rent  or  authorising  any  one  to 

W  3  A  l^rf.  465.  (6)  ^B.^C.  712. 

W  7i?.|.  C.  79a  (d)  9  /?.  4f  C.  176. 

(Oio^.  4^c.  52a 

pay 
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1883.     '  pay  it  in  bis  behalf.     Tbe  payment  was  made  by  the 

^~~~  mortinuzor.     The  facts  miffht  have  been  evidence  to 

The  Kivo  ^^  ®  .  . 

agaimi  suppoit  a  plea  of  accord  and  satisfaction,  but  not  m 

TbelnbabiU 

anttof  payment. 


Ronuir. 


Denman  C.  J.  The  only  question  here  is,  whether 
the  rent  to  the  amount  of  10/.  has  been  actually  paid. 
The  party  entitled  to  receive  the  rent  has  been  satisfied, 
and  the  stat.  6  G.  4.  c.  57.  does  not  require  that  it 
should  be  actually  paid  by  the  party  hiring.  The  ses- 
sions might  have  decided  this  case  themselves. 

LiTTLEDALE  J.  concurred. 

Pakke  J.  The  rent  to  the  amount  of  lOL  has  been 
paid  by  some  person,  and  that  is  sufficient  The  second 
section  of  the  1  fV.4f.  c.  18.  is  retrospective;  but  the  first 
is  prospective  only.  The  enactment  is,  that  from  and 
after  the  passing  of  that  act,  no  person  shall  acquire  a 
settlement  except  as  there  stated. 

Patteson  J.  The  first  section  of  1  W.  4.  c.  18.  pre- 
vents the  gaining  of  a  settlement,  unless  the  rent  to 
the  amount  of  10/.  at  the  least  shall  be  paid  by  the 
party  hiring;  if  that  were  retrospective,  section  2.,  which 
provides,  that  where  the  yearly  rent  shall  exceed  lOL, 
payment  to  the  amount  of  10/.  shall  be  deemed  sufficient 
for  the  purpose  of  gaining  a  settlement  under  the  recited 
act,  would  have  been  unnecesary. 

Order  of  sessions  confirmed. 
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The  Kino  against  The  Inhabitants  of  St. 
Nicholas,  Rochester  (a.) 

ON  appeal  against  an  order  of  two  justices,  whereby  TogiTeaMU^.^^r-j?//^ 

^  tlementbj     6.<.t't    J/ A 

Cooper  Tress  and  his  wife  and  children  were  re-  renting  fttMi*-/.#^/    i/,^ 
mofed  from  the  parish  of  St.  Margaret j  in  the  city  of  Sitot!"**  ^'^  "^  ~  ^^^ 
BoAester^  to  the  parish  of  St.  Nicholas,  in  the  same  city,  Ijtimw^^^^'''*^     ^^ 
the  sessions  confirmed  the  order,  subject  to  ihe  opinion  ^  SS'rftbl  ^^^^    ^^ 
of  this  Court  on  the  following  case.  h^JS^tltlS!!?'^'^^^^  ^/^^ 

The  pauper,  Cooper  Tress,  on  the  3d  of  October,  1831,  ing  of  which   Z-^^-***  -  ?t 

the  tenement  ^  /j  /  £  ,  ^t 

took  a  lease  for  a  year  of  a  house  in  the  appellant  conUttn,  by  tkt^         ' 

jKtrty  hiring  thef^^^'^/ 

parish,  at  the  rent  of  40/.  per  annum.     Under  this  lease  tamet  end, 

he  eotered  into  possession  of  the  house,  and  remained  where  ^/tooka 

there  with  his  family  until  the  3d  day  of  October  in  the  oTThoui^  J^- 

followingyear;  he  paid  the  rent  for  half  the  year,  and  J^^f^^J^ 

folfilled  all  the  conditions  of  the  statutes  SG,^.  c.  57.,  «n*of  ^o^ 

per  ennuoit 

«nd  1  W^.  4.  c.l  8.,  unless  the  Court  should  be  of  opinion  "d  *fter  he 

had  been  in 

that,  under  the  following  circumstances,  the  house  was  poMeuion 

....  •  1  •        1  •  r    1       three  months, 

not  occupied  by  the  pauper  withm  the  meaning  of  the  underlet  two 

\'W  L    ^    Ml  floonbj  the 

*fr.»,  c.  lo.  quarter,  at  the 

The  bouse  in  question  was  a  separate  and  distinct  J^^u^^^acT 
dwdlini^house,  consbtini;  of  three  floors.     When  the  ®^^  penon, 

o  »  o  who  occupied 

pmper  had  been  in  possession  of  the  premises  about  ^•n*  ^^^  t'^o 

*  quarters,  the 

three  months,  viz.  on  the  4th  of  January,   1832,  he  ground-floor 

i%  /»       .  i     J  only,  during 

Qodenet  the   two  upper  floors,    unfurnished,   to   one  that  time, 
BoMcfcr;  and  during  all  the  time  Boticher  staid  in  the  piedby  J!j 
house,  the  pauper  occupied  the  ground-floor  only,  by  oUicr"reBpect8 

the  proTisions 
*f  6G.1  C.57.  and  1  If.  4.  c.  18.  were  complied  with,  it  was  held,  that  ji.  did  not 
Piaaicttlment. 

(«)  Tint  case,  (which  was  determined  in  Hiiary  term  1834,)  being  of 
S'^pnctiGil  ioiportaoce,  it  has  been  deemed  adfiseable  to  insert  it  here. 

himself 
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18S8.        himself  and  his  family.     Bouchet's  agreement  with  the 
^   „  pauper  was,  that  he  should  take  these  two  floors  of  the 

The  Kino       r     r  7 

agabui  ^      pauper  by  the  quarter,  at  the  yearly  rent  of  22/L;  that 

Hm  Inhabit-  1    1  • 

ants  of  Boucher  should  have  the  use  of  a  wash-house  on  the 
BocHKaTBt. '  ground-floor  in  common  with  the  pauper,  and  that  the 
pauper  should  have  a  sleeping-room  in  the  upper  floor 
for  one  of  his  children,  whenever  Boitcker  did  not  want 
it  for  his  own  family.  Boucher  entered  into  possession 
of  the  two  floors  on  the  4th  of  January  ;  furnished  the 
rooms  himself,  staid  in  them  upwards  of  two  quarters, 
and  paid  the  rent  agreed  on.  During  Boucher^s  residence 
there,  he  had  the  joint  use  of  the  wasbhouse,  and  the 
pauper's  child,  by  the  permission  of  Boucher^  occupied 
the  sleeping-room  in  the  upper  floor  about  a  fortnight 
or  three  weeks  according  to  the  agreement*  The 
ground-floor  was  not  separated  from  the  upper  floors  by 
any  door  or  partition,  and  both  the  pauper  and  Boucher^ 
during  Boucher's  residence  in  the  house,  had  common 
access  to  it  by  the  front  and  back  doors,  and  each  took 
the  key  of  the  front  door  whenever  he  had  need  of  it, 
without' asking  permission  of  the  other. 

Walsh  and  Esptnasse  in  support  of  the  order  of 
sessions.  The  question  in  this  case  is,  whether  there 
was  an  occupation  of  the  house  by  the  pauper  sufficient 
to  satisfy  the  stat.  1  JV.  4.  c.  18.  Rex  v.  North  CoHUng" 
httm{a\  and  Bex  v.  Toribridge{b)j  shew  that  a  party 
who  rented  a  dwelling-house  at  the  annual  rent  of  10/., 
and  resided  in  it,  but  underlet  part,  would  have  gained 
a  settlement  under  59  G.  3.  c.  50. ;  but  that  statute 
required  that  the  house  should  be  heldj  and  the  land 

(a)  1  B.  i  C  J78.  (b)  QD.^C.  88. 

occupied. 
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occtqnedf  by  the  person  hiring  tlie  same.     The  statute        1833. 
6  6. 4.  c.  57.  omits  the  word  "  held."  and  the  words.         '    „ 

'  '       The  Kmo 

^bftie  person  hiring  the  same"  and  requires  that  the        agakut 
hmse^  building,  or  land  shall   be  occupied  under  the        anisof 
yearly  hiring;  and  in  Rex  v.  Ditcheat(a)  and  Rex  v. 
Great  Bentley{Jb\  a  pauper  who  rented  a  dwelling- 
house  of  the  yearly  rent  of  10/.,  and  resided  in  it,  but 
underlet  part,  was  deemed  to  occupy  the  whole  under 
the  yearly  hiring,   so  as  to  gain  a  settlement  under 
this  statute.     Littl€dalei.j  in  the  former  case,  goes  fully 
bio  the  meaning  of  the  word  occupy,  and  says,  ^^  It 
b  not  necessary,  in  order  to  make  a  man  an  occupier, 
that  he  should  actually  sleep  or  take  his  meals  in  a 
boQse^  or  that  his  family  should  actually  dwell  in  the 
whole  house,  but  the  law  considers  him,  for  this  pur- 
pose^ an  occupier,  if  he  hold  the  whole,  and  by  him- 
self or  his  family  occupy  part;"  and  afterwards  he  says, 
''the  word   occupation,   as  applied  to  a  house,   un- 
doabtedly  implies  personal  residence.     But  if  a  lessee 
of  a  house  dwell  in  any  part  of  it,  though  he  let  the 
other  part,  he,  in  point  of  law,  is  to  be  considered  as 
the  occupier  of  the  whole."     That  observation  applies 
to  the  present  case.     It  is  true  that  the  statute  1  W.  4. 
c  18.  requires  that  the  house,  &c.  shall  be  actually  oc- 
cupied under  the  yearly  hiring  by  the  person  hiring  the 
Sttue;  but  those  words  will  be  satisfied   if  the  party 
hiring  is  personally  resident  by  himself  or  his  family; 
bt  such  a  person,   though   he  underlet  part  of  the 
house  to  lodgers,   actually  occupies.      In   Fludier  v. 
Loml)e{e)    the   question   was,   whether  certain   house- 
holders of  houses  above  the  value  of  1 0/.  a  year,  who 
paid  the  parish   and  other   rates  in   respect  of  their 

(«)  9B.i  a  176.  (6)  10  B.  4-  C.  520. 

(c)  Com.  temp.  Hardw%  307. 

houses. 
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18SS.        houses,  but  underlet  part  of  the  houses  to  lodgers  <m 
_    _  such  terms  as  reduced  their  rents  below  lOl.  per  annuin, 

The  Kiira  ^     ^  "^ 

a^rmt        were  lettol  voters  within  the  statute  II  G.  1.  c.  18.  i.  7f 

The  InbabiU 

ants  of        which  enacted,  **  that  the  right  of  election  of  aldermen 

RocHurxB.     and  common  councilmen  should  belong  to  freemen  of 

.V.' .     /''^         the  city  of  London^  being  homekoldersj  paying  scot  and 

bearing  lot;**  and  Lord  Hardwicke  said,  that  their  let- 
ting  lodgings  did  not  make  them  cease  to  be  the  sole 
occupiers.  The  word*  occupy  ought  to  receive  the  same 
construction  in  this  statute  as  it  has  in  other  statutes 
relating  to  the  poor  laws.  The  43  Eliz.  c.  2.  imposes 
the  rate  for  the  relief  of  the  poor  on  the  occupier.  The 
person  who  rents  a  house  and  resides  in  it,  though  be 
underlets  part,  is.deemed  to  be  the  occupier  for  the  pur- 
pose of  rateability.  In  Nolan* s  Poor  Lanosj  voL  L  176^ 
it  is  said  that  ^^  no  lodger,  though  possessing  the  priof- 
cipal  part  of  the  house,  was  ever  rated ;  but  the  owner, 
how  small  soever  the  part  reserved  for  himself,  is,  in  the 
eye  of  the  law,  the  tenant  for  the  whole,  and  is  rated  as 
an  occupier."  If  a  different  construction  be  put  upon 
the  word  ocatpier  in  this  statute,  the  consequence  will 
be  that  the  same  party  may  be  an  occupier  for  the  pur- 
pose of  being  rated,  and  not  for  the  purpose  of  gaining 
«  a  settlement.  Great  inconveniences  will  follow  from  sudi 
an  interpretation.  As  the  case  was  put  at  the  sessions, 
if  this  construction  prevailed,  the  mayor  of  Maidskme^ 
who  occupies  a  house  of  considerable  value  in  that 
town,  and  lets  part  of  it  during  the  assizes  for  the  ac- 
commodation of  the  Judges,  would  be  prevented  from 
gaining  a  settlement. 

Cresswell  and  Hilh  contra.     The  opinion  delivered 
by  UttUdale  J.  in  Rex  v.  Ditcheat  [a)  was,  that  a  lessee 

(a)  OB.i  C-  176. 

who 
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who  dwdls  in  any  part  of  a  house^  and  underlets  the        1888. 
other  part,  midit  be  considered  occupier  of  the  whole,        T 
to  as  to  satisfy  the  statute  6  6. 4.  c.  57..  which  merely        againu 

.         The  iDbabit- 

reqoired  the  house  to  be  occtqned  under  the  yearly  hir-        anu  of 
ing;  but  the  statute  1  ^.4.  c.  18.,  which  was  passed     jbLoohjmcuu 
portly  for  remedying  the  inconveniences  produced  by 
that  decision,  requires  an  occupation  in  fact,  and  not 
merely  in  point  of  law.    That  this  is  the  meaning  of 
tke  statute  b  to  be  collected  as  well  from  the  enacting 
words  as  from  the  doubts  recited  in  the  preamble. 
The  statute  59  G.  3.  c  50.  required  that  the  house  should 
be  kdij  and  the  Imid  occupied  ^  and  in  Rex  v.   North 
Of/timghm  {a\  Lord  Tenterden  relied  on  that  difference 
of  expressions,  as  shewing  that  it  was  probably  in- 
tcoded  that  a  party  taking  lodgers,  properly  so  called, 
sbould  not  be  prevented  from  thereby  gaining  a  settle- 
ment   Now  when  the  legislature,  in  the  1  W.  4.  c.  18., 
omitted  the  word  held^  and  required  that  the  house  or 
building  8ux.  should  be  actually  occupied  by  the  party 
hiring  it,  they  must  have  intended  to  prevent  a  party 
takbg  lodgers  from  gaining  a  settlement.    In  Rex  v. 
Tmbridge{b\  Maynard^  the  joint  occupier,  never  agreed 
.    vidi  tbe  original  landlord ;  he  agreed  with  the  pauper  to 
diiie  the  expence  ieind  the  profits  arising  from  the  cul- 
tivBtion  of  the  garden.  {Patteson  J.  The  landlord  might 
htfe  sued  the  pauper  for  the  whole  rent,  but  the  latter 
VIS  not  the  sole  occupier.     The  joint  occupation  of  the 
knd  there  would  have  given  a  settlement  if  the  value 
had  been  sufficient.     Here  the  value  of  the  house  is 
sufficient;  and  the  joint  occupation  would  have  been 
sofficient,  if  the  case  had  depended  on  59  G.  3.  c.  50. 
The  question  is,  whether  the  statute  1  fF.  4.  c.  18.  re- 

(«)  IB.  ^C*  583.  •  (6)  eB.^C,  88. 

quires 
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18SS.        quires  that  the  ^^  distinct  dweUing«4iODse,  or  baildiDi^ 
*""""""       or  land."  of  which  the  tenement  is  to  consist,  should 

The  Kiiro 

againat    .   be  occupied  by  the  party  hiring.     The  statute  6  6.  4* 

The  Inhabit-  , 

ants  of  c.  57.  was  passed  to  obviate  doubts,  and  enacted 
RocHitTBs/  ^h^t  no  person  should  gain  a  settlement  by  the  renting 
of  a  tenement,  unless  such  tenement  should  consiflt 
of  a  separate  and  distinct  dwelling-house,  or  buildings 
or  of  land,  or  of  both,  rented  by  such  person  for 
the  sum  of  10/.  a  year  for  the  term  of  one  whcde 
year;  nor  unless  such  house  (viz.  a  separate  and  dis- 
tinct dwelling),  or  building,  or  land,  should  be  occu- 
pied under  such  yearly  hiring;  and  Rex  v.  Ditcheat  (a\ 
and  Rex  v.  Great  Bentley{b)^  shew  that  the  doubt  oa 
that  statute,  whether  a  party  who  hired  a  house  or  land 
for  a  year,  and  occupied  part  of  it,  and  underlet  the  r^ 
sidue,  occupied  under  the  yearly  hiring,  so  as  to  satisfy 
the  statute.  It  was  decided  that  he  did ;  and  that  partly 
on  the  ground  that  the  words  ly  the  party  hiring  the  same^ 
which  were  in  the  59  G.  S.  c.  50.,  were  omitted  in  the 
6  G.  4.  c.  57.  Then  an  attempt  was  made  to  remedy  the 
inconvenience  resulting  from  those  decisions,  by  a  third 
statute,  the  1  W.  4.  c.  18.,  which  recites  the  6  G.  4.  c.  57«» 
and  that  doubts  had  arisen  respecting  the  intentions  of 
tlie  legislature  concerning  the  occupation  of  such  hooae^ 
building,  or  land,  by  the  person  hiring  the  same.  Now, 
those  doubts  were,  whether  it  was  necessary  that  the  party 
hiring  the  house  should  actually  occupy  the  whole^  or 
whether  it  was  sufficient  that  he  occupied  part,  though  he 
underlet  the  rest  The  statute  then  enacts  that  no  person 
shall  acquire  a  settlement  by  reason  of  such  yearly  hiring 
.  of  a  dwelling-house,  or  building,  or  of  land,  or  of  botln 

{a)  9B.  t  C.  176.  (6)  10  B,  f  C.  52a 

as 
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m  in  die  former  act  expressed,  unless  sacb  bouse,  or        ISSS. 
building,  or  land,  sball  be  aduaUy  occupied  under  stwh 
gearfy  hiritig  by  the  person    biring  tbe  same.     Tbe 


TbcKiva 


Tbt  Inhabit- 

vords  ''such''  yearly  biring  are  important,  because        anttof 

they  refer  to  tbe  6  G.  4.  c.  57»,  wbicb  is  recited,  and     BUKmunm. 

tkeiefore  eridently  mean  tbe  yearly  biring  of  a  distinct 

■id  separate  dwelling^bottse  and  buildings  or  land.    Tbe 

Mute  of  I  ^  4.  r.  18.  must  be  read  as  if  it  enacted, 

ia  express  terms,  that  no  settlement  sbould  be  gained 

by  reason  of  the  yearly  biring  of  a  distinct  and  separate 

dfvdling-house,  &c.,  unless  such  distinct  and  separate 

dwtQing-house,  &c  should  be  actually  occupied  by  tbe 

ptr^  biring  tbe  same.     Now,  here  the  dwelling4)ouse 

Uied  by  the  pauper  was  not  actually  occupied  by  him ; 

two  thirds  of  it  were  occupied  by  another  person.     He 

might  be  liable  as  an  occupier  to  pay  rates  and  taxes ; 

b«t  m  that  case  a  constructive  occupation  is  sufficient. 

Here  an  occupation  in  fact  is  required ;  but  tbe  lodger 

B^  have  excluded  the  pauper  from  the  two  thirds. 

The  case  put,  of  tbe  Mayor  of  Maidstone  letting  part  of 

htt  house,  during  the  assizes,  for  tbe  accommodation 

of  die  Judges,  is  an  extreme  one.    To  put  another 

one:  sofqpose  a  party  were  to  let  ail  tbe  house  but 

•  spsee  rix  feet  square,  would  he  be  settled  ?    IPatte-^ 

mh    Difficulties  of  this  kind  may  be  raised  either 

v^.    Suppose  he  let  a  bed  for  the  night.     Or  put  tbe 

CHe  of  an  innkeeper.]    Merely  taking  an  inmate,  as 

iB  imkeeper,  would  not  be  sufficient ;  no  part  of  tbe 

hone  is  there  given  up ;  the  inmate  only  has  the  use  of 

^fcr  a  certain  purpose.    In  Mex  v.  Macclesfield  {a\  the 

Vf^  had  let  part  of  the  house  to  a  Umant;  and 

(•)  9  J?,  i  Ad.  870.   . 

Vol  V.  Q  Parke 
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18SS.        Parke  J.  said  that  such  an  occupation  would  not  have 
"~~"       been  sufficient  to  satisfy  the  stat  1  fV.  4.  c.  18.    [LU* 

The  Kivo  "^ 

agamsi        tledole  J.  That  statute  requires  the  occupation  to  be 

ants  of        under  the  yearly  hiring.     If  he  had  underlet  for  a  len 

RocuKCTuu     period  than  a  year,  would  there  have  beeu  a  sufficient 

^^y   L'^         occupation?]     If  underletting  for   the   whole  twdve 

months  would  prevent  the  party  from  being  an  occopier, 
it  b  difficult  to  say  how  it  can  be  otherwise,  where 
he  lets  for  a  less  period  than  a  year.  If  he  excludes 
himself  from  part  of  the  premises,  so  that  trespass  would 
lie  against  him  for  entering  that  part,  he  cannot*  while 
that  is  the  case,  be  said  to  be  the  occupier  of  such  part. 
{Litiledale  J.  That  rule  would  prevent  all  lodging- 
house  keepers  from  gaining  a  settlement  by  raiting.] 
That  undoubtedly  would  be  so.  The  object  of  the 
legislature  was  not  to  favour  one  kind  of  settlement  or 
other;  and  the  act  having  been  introduced  to  avoid 
ambiguities,  it  is  more  important  that  its  meaning  should 
be  rightly  ascertained,  and  a  simple  rule  of  settlement 
given,  than  that  one  or  another  class  of  persons  shoold 
or  should  not  be  settled  under  particular  circumstances 
which  may  be  suggested. 

Denman  C.  J.  The  meaning  of  the  word  occupied 
may  vary  according  to  the  occasion  or  the  subgeor 
matter.  The  meaning,  therefore,  which  it  has  received 
in  considering  what  occupation  was  necessary  to  con- 
stitute a  mansion-house  in  which  burglary  might  be 
committed,  or  to  give  a  right  of  voting,  or  to  make  a 
party  rateable  to  the  relief  of  the  poor,  is  no  test  of 
its  meaning  in  this  particular  case.  A  new  distinc- 
tion is  introduced  by  the  stat.  1  fV.  4.  c.  18.  Under 
the  former  statute,  6  G.  4.  c.  57.)  a  constructive  occu- 
pation 
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pition  was  sufficieDt     This  statute  requires  an   oo-        18dS. 
capatioii  in  fact.     It  recites  the  former  act,  and  that      ^   „ 

^  ^  ^  The  Kixo 

doubts  had  arisen  with  respect  to  the  intentions  of  the        ag^wui 
Kgisiature  oono^ming  the  occupation  of  such  house,        aouof 
building  or  land,  by  the  person  hiring  the  same,  and 
caacts,  that  '*  no  person  shall  acquire  a  settlement  in 
any  parish  by  reason  oisuch  yearly  hiring  of  a  dwelling- 
bouse  or  building  or  of  land,  or  of  both,  as  in  the  said 
Qd  expressed^  unless  such  house  or  building,  or  land, 
shall  be  aekudbf  occupied  under  such  yearly  hiring  by 
tbe  person  hiring  the  same."    A  constructiTe  occupa- 
tion will  not  satisfy  these  words.     The  statute  requires 
in  tenns  an  actual  occupation.     Here  it  appears  that 
the  pauper  underlet  the  two  upper  floors,  and  occupied 
the  ground  floor  himself.     It  is  impossible  to  say,  in 
the  &oe  of  the  statute,  that  the  pauper,  who  occupied 
the  ground  floor  only,  actually  occupied  the   whole 
house.    The  consequences  resulting  from  this  statute 
are  remarkable :  a  person  of  whatever  degree  of  re- 
ipectabOi^  who  hires  a  bouse  by  the  year  at  a  high 
rent,  and  underlets  a  part  of  it,  will  be  prevented  from 
acqairin^  a  settlement  by  renting.     But  whatever  the 
consequences  may  be,  I  must  say  that  the  words  which 
the  legislature   has   used  prevent  a  settlement  being 
guoed  in  this  case. 

LiTTLEDALE  J.  What  I  am  reported  to  have  said  in 
Aer  V.  Diicheat{a)  as  to  the  meaning  of  the  word  occu- 
fotianj  MppUes  to  a  constructive  occupation  only,  which 
^  sufficient  to  satisfy  the  statute  that  governed  that 
The  Stat.  1  fF.4.  c.  18.  referring  to  the  6G.4. 

(«)  9  B.  .J-  C.  176. 

Q  2  c.  57., 
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1838.  c.  57.9  enacts,  that  no  person  shall  acquire  a  seltkniait 

by  such  yearly  hiring  of  a  dwelling-house,  8lc.  unlaM 

againu  such  housc,  &c.  shall  be  actually  occupied  under  audi 

Thelnbabiu  f^          ^ 

anuof  yearly  hiring  by  the  person  hiring  the  same.    That 

Sr.  Nicholas  .11                                          .        .     -            n       •       l* 

RocHnnm.  evidently  means  an  occupation  in  fact     But  in  this 


;.//..^ .  /»^  ^'      another  party,  not  the  person  hiring,  had  a  right  to 

occupy  two  thirds  of  the  premises;  there  was  noC^ 
therefore,  an  occupation  in  fact  of  the  whole  house  bj 
the  pauper,  for  he  could  not  in  an  action  of  trespass 
justify  going  into  the  rooms  which  he  had  let;  he  bad 
parted  with  all  right  to  them  from  quarter  to  quarter. 
The  word  actually  must  have  effect  given  to  it;  and 
giving  the  word  full  effect,  it  must  mean  occupation  ia 
fact,  as  distinguished  from  a  constructive  occupatipo. 
To  the  question  I  put  during  the  argument,  whether 
it  would  malce  any  difference  if  the  underletting  were 
for  a  less  period  than  a  year,  the  proper  answer  has 
been  given.  If  there  be  not  an  actual  occupation  of 
the  whole  house,  within  the  statute,  when  part  of  it  is 
let  for  a  year,  neither  would  there  be  when  part  of  it  is 
let  for  a  week.  It  may  be  said  that,  deducting  22/., 
which  the  under-tenant  in  this  case  was  to  pay,  from  the 
whole  rent  of  40/.,  that  part  of  the  premises  which  the 
pauper  retained  was  still  rented  at  18/. :  hut  thb  cannot 
be  taken  into  consideration.  There  must  be  an  actual 
occupation  of  the  whole  house.  The  consequence  un- 
doubtedly will  be,  that  all  persons  who  let  lodgings  will 
be  prevented  from  gaining  a  settlement  by  renting  a 
tenement  of  any  value.  But  it  is  better  to  adhere  to 
the  plain  words  of  a  statute  than  to  depart  from  them 
on  the  ground  of  some  supposed  inconvenience. 

Tauntok 


iM  THB  Third  Year  of  WILLIAM  IV.  tS9 

Taumton  J.     It  is  a  safe  rule  of  construction  to  ad-       1833. 
ben^  on  all  occasions,  to  the  language  of  a  statute.     It  ' 

his  been  often  much  lamented,  that  the  Judges  have        agauui 

^^  The  InhiblU 

depHted  from  the  plain  and  literal  construction  of  the        anu  of 

MstDtes  relating  to  the  settlement  of  the  poor.     On  the    Bocmasia. 

IngUBge  of  thb  statute,  which  was  made  to  remove 

diibta  arising  as  to  occupation,  I  have  no  hesitation 

iiitying,  that  it  requires  an  ocdupation  of  the  whole 

booae  by  the  party  hiring.     The  word  **  suchf**  which 

ooBies  before  the  words  *^  yearly  hiring,''  is  very  ma- 

teriil,  because,  by  reference  to  the  recited  statute,  it 

mist  be  taken  to  mean  the  yearly  hiring  of  a  separate 

md  Astmct  dwelling-house  or  building,  or  land,  or 

bocb.     There  must  be  an  occupation  in   fact,   of  a 

•epenCe  and  distinct   dwelling-house,    and  not  only 

under  the  yearly  hiring,  but  also  by  the  person  hiring 

die  same.     Now,  were  all  these  conditions  performed 

here?     The    pauper   took    a    distinct    and   separate 

dvdliog-boose  at  40/.  a  year,  but  divided  the  occu- 

pitioQ  of  that  dwelling-house   between    himself  and 

BtmAer.    The  latter  probably  had  the  larger  part;  but 

whether  that  was  so  or  not,  is  immaterial.     We  cannot 

aj  that  the  pauper  actually  occupied  a  separate  and 

di^iBet  dwelling-house  under  the  yearly  hiring,  when 

there  was  an  exclusive  occupation  of  part  by  another 

person.    I  am  therefore  satisfied  that  there  was  not  an 

Mtoal  occupation  within  the  meaning  of  this  statute. 

The  Older  of  sessions  must  be  quashed. 

PAtTESOM  J.  I  am  of  opinion,  on  the  plain  words 
^  thb  statute^  that  no  settlement  was  gained  by  the 
P*<fer.    The  words  *^  aetudtty  occupied**  put  an  end  to 

all 
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1838. 

The  KiN« 

againtt 

The  Inhabit- 

aotsof 
St.  NicHOLAfv 


all  question ;  and  the  case  must  be  considered  as  if  the 
word  ^^  actually  were  incorporated  in  the  former  sts- 
tute^  which  is  not  repealed  by  the  1  ^  4.  r.  1&  Then 
reading  the  6  6. 4.  c.  57*,  as  if  that  word  as  well  as  the 
words  ^*  by  the  party  hiring  the  same,''  were  incor- 
porated in  it,  it  will  prevent  any  one  from  acquiring  a 
settlement  by  renting  a  tenement,  unless  such  house  or 
building  (that  is,  the  separate  and  distinct  dwelling- 
house,  or  building,  or  land,  or  both,  of  which  the  tene- 
ment is  required  to  consist),  shall  be  actually  occupied 
under  the  yearly  hiring,  by  the  party  hiring  the  same^ 
for  the  term  of  one  whole  year.  Now  in  this  case  it  is 
clear  that  the  whole  dwelling-house  was  not  actually 
occupied  by  the  party  hiring  the  same ;  part  of  it  was 
occupied  by  another  person.  The  decisions  on  the  lia- 
bility of  persons  to  be  rated,  and  their  rights  of  voting, 
as  occupiers,  which  have  been  referred  to,  are  not 
affected  bv  this  case. 

Order  of  sessions  quashed. 


In  the  Matter  of  Culley. 


The  Court, 
on  the  appli* 
Cfttioa  of  the 
Crown,  set 
aiide  aco- 
roner'i  inqui- 
tition,  for 
defects  ep- 
parenton  the 
face  of  it. 
Rule  absolute 
in  the  fint  in- 
stance. 


A  coroner's  inquisition,  taken  on  view  of  the 
body  of  Robert  Culley^  stated  that  on,  &c  at,  &c.  a 
public  meeting  of  a  great  number  of  persons  then  and 
there  assembled,  took  place,  in  consequence  of  a  certain 
placard,  ^*  to  adopt  preparatory  measures  for  holding  a 
national  convention,"  and  that  the  said  Robert  CuBejff 
being  one  of  the  constables  of  the  metropolitan  police^  in 
the  execution  of  his  duty,  was  present;  and  that  a 
person,  to  the  jurors  unknown,  in  and  upon  the  said 

Roberl 
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Btibert  CuO^  in  the  peace  of  God  and  of  our  said  lord 

the  King  beings  did  make  an  assault,  and  him,  with  a 

certain  sharp  instrument,  did  strike,  stab^  and  penetrate; 

ind  by  such  striking,  stabbing,  and  penetrating,  did  give 

unto  the  said  Robert  Culley  a  mortal  wound,  of  which  he 

died.    It  then  proceeded  as  follows :  —  And  the  jurors 

afaresaid  upon  their  oaths  do  say,  that  we  find  a  verdict 

of  justifiable  homicide,  from  no  riot  act  or  any  pro- 

demation  ordering  the  people  to  disperse  being  read; 

iod  we  consider  that  government  did  not  take  proper 

measures  to  prevent  the  meeting,  and  that  the  conduct 

of  the  police  was  brutal,  ferocious,  and  unprovoked  by 

the  people;    and  we  hope  that  government  will  take 

sQch  steps  in  future  as  will  prevent  the  occurrence  of 

sacfa  disgraceful  scenes.     In  this  term 


18SS. 

In  Re 

CULLBY. 


He  SoUcitor'General  (having,  on  the  preceding  day, 
obtained  a  certiorari  to  bring  up  the  proceedings),  moved 
(JUffy  30th),  that  the  inquisition  might  be  quashed,  on 
the  ground  that  it  was  bad  in  point  of  law ;  and  that, 
as  it  might  be  evidence  on  an  indictment  relative  to  the 
same  transactions,  it  ought  not  to  be  suffered  to  remain 
OQ  Feoord.  Independently  of  thb  reason,  such  an  inqui- 
•itioD  may,  undoubtedly,  be  quashed  by  the  Court  for  de- 
fccts  apparent  on  the  face  of  it  (a).  \^Denman  C.  J.  Must 
not  the  apfdication  to  quash  it  be  made  by  a  party  in« 
loested  T\  The  present  application  is  made  on  the  part 
of  the  crown,  which  has  an  interest  in  the  administration 
of  JQsdoe.  The  jury,  by  the  inquisition,  state  that  the 
Uliog  of  Otffi^  was  justifiable  homicide,  not  because  he 

(*)  2karmg*s  etue,  Cro.  EHz,  193.    '  Franeia  OUy*t  coie,  Cro,  Jac,  635. 
^▼*  StAerwal,  8  Mod.  sa    Anonym.  12  Mod.  112. 

had 
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183^.  had  given  any  provocation  to  the  party  who  assaulted 
hill),  or  because  that  party  was  wholly  free  from  blarney 

CuLLxr.  but  because  certain  other  persons,  viz.  the  magistrates 
or  the  government,  had  not  done  what  the  jury  thought 
ought  to  have  been  done,  and  because  the  conduct  of 
the  other  policemen  was  not  what  it  ought  to  have  been. 
To  make  homicide  justifiable,  the  party  killing  ought  to 
be  wholly  free  from  blame.  There  is  nothing  to  shew 
that  the  person  who  inflicted  the  wound  on  CfdUy  was 
blameless.  There  is  sufficient  ground  for  quashing  the 
inquisition,  or,  at  least,  for  granting  a  rule  nisi.  [Polftf- 
san  J.   It  is  the  ordinary  practice  at  the  assizes  to  quash 

coroners'  inquisitions  for  defects  apparent  on  the  fiice 
of  them.] 

• 

Denman  C.  J.  The  inquisition  is  a  nullity.  I  doubt 
whether  there  is  any  finding  at  all.  The  jury,  in  etketp 
say  that  the  slaying  of  Culley  was  justifiable  because 
certain  other  persons  had  either  acted  improperly  or 
been  guilty  of  neglect  of  duty.  There  is  no  pretence 
for  saying,  on  the  facts  found,  that  it  was  justifiable 
homicide.  There  is  nothing  to  shew  that  the  deceased 
had  ever  given  any  provocation  for  the  assault.  I 
entertained  at  first  some  doubt  whether  the  inquisitioii 
ought  to  be  quashed  by  this  Court  except  on  the  ap[dip 
cation  of  some  party  interested.  On  further  consider- 
ation, however,  I  think  it  may  be  quashed  on  the 
application  of  the  Crown,  which  has  an  interest  in  the 
general  administration  of  justice. 

LiTTLEDALE,  ParkE|  and  Patteson  Js.  concurred. 

Inquisition  qoashed. 
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The  Kino  on  the  Prosecution  of  Michael  s^tutd^. 
Scales  against  The  Mayor  and  Aldermen  of  ^"^  ^"^ 
London. 

THE  return  to  the  mandamus,  which  bad  issued  in  Bjcuitomtiit^./j''/  ^^ 

rn  •    •  «      •  -,  court  of  OMTor  / 

Tnnt/jf  term  1831,  at  the  instance  of  the  prosecutor,  aodaldcmicD 

BaTing  been  adjudged  to  be  good  in  law  {a\  the  latter  dwmJH^**''* 

afterwards  brought  an  action  (which  was  now  pending)  ^^^^^ 

agsinst  the  mayor  and  aldermen  for  a  false  return.     In  ^*'«™«>« 

°  ^  wbecbcr  or  not 

January  1832  another  election  of  alderman  took  place  uiypenoDfe. 

^  turned  to  tbcm 

in  the  ward  of  Portsoken^  when  Mr.  Hughes  and  Mr.  bj  the  court  of 

werdmote  m  mi 

Scala  were  the  two  candidates,  and  Scales  again  had  alderman  ii, 
a  majority,  and  he  was  returned  to  the  court  of  alder-  thTdisoluon 
men  as  duly  elected,  but  they  admitted  and  swore  in  [deJ^'of^e 
Hughes.    An  information  in  the  nature  of  a  quo  war-  SXro,^,  ^^ 
lanto  was    then    filed   against  Hughes^   who   suffered  •n<*P«^pw- 
jodinnent  of  ouster  to  be  entered  airainst  him.     Upon  qtt*i»fi«i »» that 

^^  ^  *^        behalf,  when. 

toerer  the  fit- 
ooi  ad  qnalfiiretlon  of  the  peraon  to  returned  bee  been  brought  into  qucttioo.   I  n  F^nuny 
IV],  Jf.  &  wat  elected  alderman  by  the  cidxens,  and  returned  at  elected  to  the  court  (^noajor 
■ad  ■Idjinun      That  court,  on  the  petition  of  persona  interested  in  the  election,  adjudged 
•ad  dctenniBcd  that  M.  S*  was  not  a  penon  fit  and  proper  to  di&charge  the  duties  of  alder- 
Ma.    la  Jmmmy  18d2  M.  S-  wat  a  second  time  elected  alderman  bj  a  majority  of  Totet, 
iad  recnraed  to  elected  to  the  court  of  mayor  and  aldermen,  but  they  agaiu  refuted  to 
idait  him  to  the  office. 
A  rale  oiii  having  been  obtained  for  a  mandamus  to  admit  M.  S,  to  the  office, 
Hdd,  thai  ao  affidaTit  ttating  that  the  court  of  mayor  and  aldermen  had  again  deter- 
■itcd  thai  h«  waa  Dot  a  fit  and  proper  penon  to  be  admitted,  it  no  ground  for  routing  the 
tada— tybeieauattbe  prosecutor  hat  a  right  to  hare  the  facta  ttated  in  the  return,  in  order 
dhit  be  OMy  hare  an  opportunity  of  controverting  the  truth  of  them : 

Held,  at  all  events,  that  the  affidavitt  in  answer  to  the  rule  ought  to  thew  that  the  court 
tf  anyor  and  aldermen  had,  on  the  second  occasion,  come  to  the  oondution  that  M,  S,  wat 
Bot  a  fit  aod  proper  person  to  be  admitted  to  the  office,  on  a  IVeth  Investigation. 

A  BModamus  having  iatued,  the  return  ttated  that  Af.  S,  waa  elected  by  a  majority  of 
vaia»  and  returned  a«  to  elected  to  the  court  of  mayor  and  aldermen ;  that  a  petition  waa 
pKMitcd  to  that  court  againtt  Jf.  ^.*t  adroisaion  to  the  office,  whereupon  they  examined 
At  BMfitt  of  the  petitioo  according  to  custom,  and  determined  that  he  was  not  a  fit  and 
proper  ptnoo  to  be  admitted  to  the  office,  nor  dn/y  elected  t  and  further,  tliat  he  waa  not 
IB  ba  idy  elected :    Held,  that  this  return  irat  not  inconsittent. 

(a)  3  P.  4^  if  d.  S55. 

Vol.  F.  R  affidavits 
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18SS.  affidavits  stating  these  &cts,  the  Coart  in  last  Hibny 
term  granted  a  rule  nisi  for  a  mandamus,  directed  to  tbe 
defendants  to  admit  Scales  as  an  alderman  of  the  ward 


Tbe  K|va 


The  Lord  , 

Mtyorand  oi  Pcrtsokeuj  but  pending  that  rule^  stayed  the  prooced- 
I<oMMv.  uigs  in  the  action  for  the  false  return  to  the  mandamus 
which  formerly  issued.  The  affidavits  in  answer  to  the 
rule  set  forth  the  immemorial  custom  for  the  court  of 
mayor  and  aldermen  to  judge  of  the  fitness  of  the  peraott 
elected  to  fill  the  office  of  alderman,  and  the  bye  lew  ef 
ni^,  as  to  the  mode  of  conducting  the  dcctioafa]| 
and  then  stated,  that  on  the  3d  of  January  1832  the 
lord  mayor  reported  the  proceedings  on  the  seoond 
election  of  Scalesy  whereby  it  appeared  he  had  a  ma^ 
jority  of  votes ;  that  a  petition  was  presented  to  the 
court  of  aldermen  by  freemen  inhabitant  houseboldeii 
and  electors  of  the  said  ward,  the  proceeding  in  the 
action  for  a  fidse  return  being  stayed  in  the  mean  tima^ 
against  the  admission  and  swearing  in  of  Scalet  to 
the  office  of  alderman,  to  the  effect  that  he  was  not 
eligible  to  be  a  candidate,  for  that  he  was  not  a 
person  fit  and  proper  to  support  the  dignity  of  the 
office,  and  discharge  its  duties,  nor  to  be  admitted 
and  sworn  into  it;  and  also  that  he  had  not  been  duly 
elected*  The  affidavits  then  stated  that  Scales  ped* 
tioned  the  cot^rt  of  mayor  and  aldermen  to  be  admittedi 
and  also  presented  himself  before  the  court,  for  the  pur- 
pose of  being  sworn  in^  as  having  been  twice  elected  by 
the  freemen  of  the  ward ;  whereupon,  and  as  it  appears 
by  an  entry  of  the  proceedings  of  the  said  court  of 
mayor  and  aldermen  so  holden  on  the  said  3d  day  of 
January  last,  all  the  said  several  petitioners  were  called 
in,  and  the  petitions  were  openly  read  in  their  presence 
and  in  that  of  Scales^  and  the  said  several  petitioners 

{a)ZB,i  Ad.257.  ^ 
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were  fhllj  heard  in  support  of  the  allegations  contained  1893. 
in  the  sereral  petitions,  by  tbemseltes  and  their  AMnts.  *"~~~ 
It  then  stated  that  the  said  conrt  having  taken  the        oitmui 

TtM  Lord 

Kvoal  petitkma  into  consideration,  and  having  heard     Mayor  and 

tke  sevend  petitibiiers  as  aforesaid  touching  the  merits       Lomwv. 

of  the  said  election,  and  also  the  qualification  and  fit- 

BM  cS  Scales  to  be  such  alderman ;  and  having  referred 

to  die  minutes  of  the  proceedings  of  the  several  courts 

of  sMermen  held  on  the  several  days  therein  specified,  it 

ippeared  that  Scales  was  on  the  said  10th  day  of  Matf 

18S1  adjudged  by  the  court  of  mayor  and  aldermen  to 

be  not  a  person  fit  and  proper  to  support  the  dignitjr 

md  discharge  the  duties  of  the  office  of  an  alderman  of 

die  said  dty,  nor  a  fit  and  proper  person  to  entitle  him 

to  be  admitted  and  sworn  into  the  office  of  alderman ; 

md  that  due  ddiberation  being  thereupon  had,  the  said 

eout  of  mayor  and  aldermen,  so  holden  on  the  said  5d 

iKjutJknuofy  18S2,  did  adjjudge  and  determine,  accord- 

ingto  their  discretion  and  sound  consciences,  that  the  said 

It  ScdeSf  firom  the  said  1 0th  day  of  May  1 83 1,  and  con- 

tnmslly  firom  thence  hitherto,  had  been,  and  then  still  watf, 

not  apersim  fit  and  proper  to  support  and  discharge  the 

duties  of  the  said  office  of  alderman,  nor  a  fit  and  proper 

parson  to  entitle  him  to  be  admitted  and  sworn  into  the 

oflke  of  alderman,  according  to  the  custom  of  the  smd 

d(y;  and  that  the  said  court  of  mayor  and  aldermen,  so 

holdeo  on  the  said  8d  of  Jbnfi/Try  last,  did  further  adjudge 

sad  determine  that  the  said  Jtf.  Scales  was  not  duly  elected 

to  be  alderman  at  the'  election.     In  Hilary  term  last, 

CampbeUj  Solicitor-General,  Loos,  and  FoUetiy  shewed 
erase.  It  would  be  useless  to  grant  a  mandamus, 
hecuise  it  is  manifest,  from  the  affidavits,  that  a  return 
worid^  made  rimilar  to  that  which  the  Court  has 

R  2  already 
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1855.  already  adjudged  to  be  good.  The  affidavHs  abev 
that,  <m  the  3d  of  January  1852,  the  court  oT  major 
and  aldermen  again  adjudged  that  ScaU%  was  not  a  fit 


TbtKiva 


TlwLotd 

MqporMMl     and  proper  person  to  be  admitted.     [LiiiledaleJ*    It 
Lon0v.       does  not  distinctly  appear  that  they  had  any  firesh  in* 


▼esdgation  on  the  3d  oi  January  1832,  or  that 
were  examined,  or  whether  the  mayor  and  akknnen 
did  not  found  their  judgment  on  what  had  been  done 
by  them  in  the  preceding  year.  A  new  state  of  thi^gi 
has  arisen;  a  fresh  election  has  taken  place.  Al- 
though Mr.  Scales  may  have  been  un6t  in  Jamtar] 
1831,  it  does  not  necessarily  follow  that  he  was  anfit  ia 
January  1832.  Besides,  he  ought  to  have  an  oppoi^ 
tunity  of  controverting  the  &cts  stated  in  the  aflBdavili; 
and  that  he  cannot  have,  unless  a  return  be  made.] 
The  affidavits  state  that  the  court  of  mayor  and  alder* 
men  '*  took  the  petitions  into  consideration,  heard  aD 
the  petitioners  touching  the  merits  of  the  said  deccioiib 
and  the  qualification  and  fitness  of  Scales  to  be  alder* 
man ;  and  having  referred  to  the  minutes  of  the  former 
proceedings,  and  due  deliberation  being  thereupon  bad^ 
the  said  court  of  mayor  and  aldermen  so  holden  on  the 
5d  cX  January  last  did,  according  to  their  discreUon  and 
sound  consciences,  adjudge  that  the  said  Af.  Scales  from 
the  said  10th  o(  May  1831,  and  continually  from  tbenoe 
hitherto  had  been,  and  then  still  was  not  a  person  ft 
and  proper  to  discharge  the  duties  of  the  said  oilba 
of  an  alderman  of  the  said  city,  &c."  He  had  na. 
right  to  be  admitted,  unless  the  court  of  mayor  and 
aldermen^  according  to  their  discredon  and  aoond 
consciences,  thought  fit  to  admit  him;  and  it  was  not 
necessary  for  them  to  examine  witnesses. 

Sir  James  Scarlett^  contr^  was  stopped  by  the  Comt. 

DxvMur 
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Denman  C.  J.     We  think  this  rule  must  be  made        1833. 
lixolute^  on  the  irround  that  it  is  left  uncertain  by  the  ■ 

affidavitSy  what  was  done  on  the  3d  of  January  1832.        •^antt 
That  ought  to   be  distincdy  before  the  Court.     The     Mnyorftiicl 
acts  stated  in  the  affidavits  may  furnish  materials  for      LoNMir. 
making  a  sufficient  return^  and  if  such  return  be  madcy 
the  prosecutor. may  th^n  have  an  opportunity  of  disput- 
hg  die  &cts  stated  in  it. 

LiTTLEDALE  J.  The  affidavits  do  not  state  distinctly 
whether  Mr.  Scales  now  is  or  is  not  an  improper  person 
to  fill  the  office  of  alderman.  If  he  is  now  an  improper 
person,  that  ought  to  be  so  returned.  There  are  facts 
stated  in  the  affidavits  that  may  be  a  ground  for  such 
a  return^  but  the  defendant  ought  to  have  an  oppor* 
toaity  of  controverting  them.  The  question  is,  not  what 
the  power  of  the  mayor  and  aldermen  is,  biit  whether 
dwj  ought  to  make  a  return  to  the  mandamus,  and  I 
tUak  they  ought.  They  may  then  state  what  they  think 
proper.  If  they  make  a  return,  the  defendant  ought  to 
have  an  opportunity  of  taking  the  opinion  of  the  Court 
opoD  its  sufficiency  in  point  of  law,  or  of  denying  the 
licts  stated  in  it 

TiirinoN  J.    The  rule  ought  to  be  made  absolute, 

priDdpally  on  the  ground  that  this  is  a  new  transaction, 

and  that  Mr.  Scales  ought  to  have  an  opportunity  of 

coutrovertiog  the  truth  of  the  facts  on  which  it  is  alleged 

diit  he  is  not  now  eligible.     He  has  no  opportunity  of 

doing  so  upon  this  interlocutory  motion;  but  he  will  have 

tiiat  opportuni^  when  the  return  is  made.     Supposing 

the  court  of  mayor  and  aldermen  should  make  the  same 

return  as  to  the  right  which  they  formerly  did,  and  that 

Mr.  Scales  should  be  advised  to  controvert  the  legality 

R  3  and 
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1853.       and  safficiency  of  it,  admitting  the  fiicts  stated  in  it  lo  be 
.j^^"^^      true,  this  Court  would  probably  come  to  the  same  oon- 
elusion  as  it  did  on  the  former  occasion ;  but  be  baa  a 


Hm  Lord 

Major  and      right  to  deny  the  truth  of  the  &cts  stated  in  the  retoiOt 

tkwmwKWk  oi 

Lonov.  and  there  is  one  very  material  fiict  stated  on  affid^fitf 
viz*  the  existence  of  that  immemorial  custom  by  which 
the  corporation  claims  a  right  and  power  to  decide  npoo 
the  fitness  of  die  individual  elected  by  the  citizens.  He 
may  be  advised  to  deny  that  custom  ;  and  if  the  manda- 
mus does  not  go,  no  return  can  be  made  as  to  this 
second  election,  and  he  will  be,  as  to  that,  witbont 
remedy.  As  to  the  former  acUon,  if  he  proceeded  in 
that,  it  might  be  said  that  he  had  waived  his  right  of 
contesting  the  first  return,  by  appearing  as  a  candidata 
at  the  subsequent  election. 

Patteson  J.  .  I  think  the  rule  ought  to  be  made 
absolute.  It  is  true  the  action  for  the  false  retom, 
which  was  stayed,  is  still  depending,  but  Mr.  Soofai 
cannot  have  the  same  remedy  in  that  action  as  he  may 
in  one  brought  for  a  false  return  to  the  present  man- 
damus. The  question  is  not  the  same.  Even  on  that 
ground  alone,  I  think  the  mandamus  ought  to  ga  I 
am  of  opinion,  also,  that  the  affidavits  do  not  so  foDy 
disclose  that  every  thing  has  been  done  that  ou^t  to 
have  been  done,  as  to  make  a  return  unnecessary. 
The  court  of  mayor  and  aldermen  will  state  in  their 
return  what  they  have  done  on  the  second  election,  and 
then  the  prosecutor  will  have  an  opportunity  of  demur* 
ring^  or  taking  issue  upon  any  fact  returned. 

Rule  absolute  for  a  mandamus. 

The  return  was  in  similar  terms  to  that  in  3  JB.  4*  -^ 
from  p»  255.  to  257.,  stating  the  ancient  custom  there 

set 
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kC  oirt^  and  the  bje  laws  made  in  the  reigns  of  JUthari 

the  Second   and  Queen  Anixe.    It  then  stated  that 

a  cmnrt  of  wardmote  was  holden  on  Tuesday  the  5th 

iX  December  1851,  and  by  adjournment  on  other  sub- 

fJBqneot  days,  in  and  for  the  said  ward  of  Portsoken^ 

Miire  the  then  mayor  of  the  said  city,  by  virtue  of 

ff  prieccpt  for  that  purpose  before  then  duly  issued 

aceofding  to  the  custom  of  the  city,  for  the  election 

of  itt  alderman  of  the  ward  in  the  room  of  Sir  «/• 

Aflto^  resigned,  the  said  TA.  Scales^  who  had  been  re- 

tsnied  to  die  court  of  lord  mayor  and  aldermen  to  be 

dderman  of  the  said  ward,  haying  been  adjudged  not  to 

be  a  fit  and  proper  person  to  support  the  dignity  and 

fisdiarge  the  duties  of  the  said  place  or  office;  at  which 

ccmrt  of  wardmote  divers  persons,  being  then  present; 

voted  for  Scales  as  alderman,  and  he,  by  reason  thereof^ 

daimed  to  be  duly  elected  into  the  said  office,  and  a 

letura  to  the  said  precept  was  afterwards,  on  the  5d  of 

Jmmaryin  the  year  of  our  Lord  1832,  made  into  the 

Mid  court  of  mayor  and  aldermen  then  duly  holden  in 

tike  GvSdkatt  of  the  said  city,  according  to  the  said 

castom,  stating  to  the  said  cotirt,  that  so  far  as  the 

TOtpntj  of  votes  or  polls  was  concerned,  the  siald  M* 

Aoiflr  was  elected  alderman  of  the  said  ward. 

Tte  return  then,  after  stating  the  petition  of  several 
fiwnen  against  the  admission  of  Scales^  in  nearly  the 
ttoe  terms  as  in  the  affidavit  against  the- rule,  pro- 
ceeded as  fellows:  — 

*'  Whereupon  the  said  court  of  mayor  and  aldermen, 
being  then  and  there  duly  holden  in  the  Guildhall  of 
tbe  said  dfj,  according  to  the  said  custom,  took  the 
nid  petitioD  into  consideration,  and  having  hedrd  the' 
petitioners  by  themselves  and  their  agents,  in  the  pre^ 
*>Qee  and  hearing  of  thd  said  M.  Scales^  and  also  having 

R  4f  heard 


1855. 

TIm  King 

Tb«Loffd 

llayor  and 

AUfmMoof 

Loiiaov. 
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18SS.        heard  the  said  M.  Scales  touching  the  merits  of  the 

said  election,  and  his  qualification  and  fitness  to  be 

agama        guch  alderman  as  aforesaid,  and  havinir  heard  all  that 

The  Lord  ,  .    i    ,i.     i-    . 

Mayor  and  was  alleged  or  ofiered,  as  well  by  and  on  behalf  of  the 
LoMDoir.  said  petitioners  as  of  the  said  M.  Scales^  did,  acoording 
to  the  said  ancient  custom,  examine,  determine^  and. 
adjudge  of  and  concerning  the  merits  of  the  said  peti- 
tion, and  of  and  concerning  the  qualification  and  fitneai 
of  M,  Scales  to  be  admitted  and  sworn  into  the  oflSoe  of 
alderman  of  the  ward  of  Portsokens  and  due  deliberatioD 
being  thereupon  had,  the  said  Court  did  adjudge  and . 
determine,  according  to  the  discretion  and  sound  con* 
sciences  of  the  said  mayor  and  aldermen,  that  M.  Scales 
was  not,  at  the  time  of  the  said  supposed  election,  nor 
at  any  time  since,  a  person  fit  and  proper  to  support 
the  dignity  and  discharge  the  duties  of  the  said  office  of 
an  alderman  of  the  said  city,  nor  a  fit  and  proper  person 
to  entitle  him  to  be  admitted  and  sworn  into  the  place 
and  office  of  alderman  of  the  said  ward ;  and  the  said 
court  of  mayor  and  aldermen  did  further  adjudge  and 
determine  that  the  said  M.  Scales  was  not,  and  in  truth 
and  in  fact  the  said  M,  Scales  was  not,  duly  elected  to  be 
alderman  of  the  said  ward  of  Portsoken^  at  the  electioa 
mentioned  in  the  return  to  the  said  precept,  nor  eligible 
to  be  a  candidate  at  the  said  election.  And  they  further 
certified  that  for  the  several  causes  aforesaid,  and  each 
of  them  respectively,  the  said  M.  Scales  is  not  a  fit  and 
proper  person  to  entitle  him  to  be  admitted  and  sworn 
into  the  place  and  office  of  alderman/' 

Sir  James  Scarlett  now  moved  to  quash  the  retom. 
The  return  is  inconsistent  It  first  states  an  election  of 
Scales  by  the  citizens,  and  that  he  was  rejected  by  the 
court  of  mayor  and  aldermen,  and  then  afterwards  that 

he 
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Ik  was  not  daly  elected.     The  Qsieen  ▼.  Hie  Mayor  and       1833. 
JUgmen  of  Norwich  (a),  _    _ 

^  ^   ^  Til*  Kino 

agaifui 
TIm  Ixml 

PerCmiaM*    That  case  shews  that  there  would  be      Mayor  and 
an  boonsistency  if  the  return  had  stated,  first,  that      Lommv. 
Sola  was  elected,  and  then  that  he  was  not  elected. 
That  was  cited  in  Alderman  Winchester's  case  {b\  where 
the  tame  objection  was  taken.     The  answer  is,  that 
the  return  here  states  certam  acts  done  towards  an 
dcctkn,  then  that  the  court  of  mayor  and  aldermen 
Jsoded  that  those  acts  did  not  constitute  a  due  election 
of  Soolo,  and  lastly  that  he  was  not  duly  elected ;  there 
isnoinoQonstency,  and  the  Court  so  decided  in  Alders 
won  Wbuikisier^s  case,  which,  therefore,  is  an  authori^ 
in  point  in  fiivonr  of  the  present  return. 

Judgment  for  the  defendants. 

(•)  9£d  Jli^aft.  1844.  {b)9£.4:C.l. 


BUHET  against  Holt.       1  g^.j  ^^  ^^^^^^ 
oim,Y  against  Fardell.  J 

THE  nature  and  grounds  of  the  motion  in  these  cases  InacneariilDg 
win  appear  firom  the  judgment,  which  was  delivered  ^^  Rukt'oT 
in  the  course  of  the  term  by  sir!4.^ 

Court  fUyed 
prooeediBgi  in 

Dehman  C.  J.  An  application  was  made  by  Mr.  Plati  J^?^*;^^ 
to  set  aside  an  order  of  my  brother  LUtUdaU  for  staying  ^Jii'JS^^* 
the  proceedings  on  a  recognizance  of  bail  on  payment  of  J^^JJJJ^^^ 
*  urn  rfeOl.^  being  the  amount  of  the  recognizance  of  the  by  iMil,)^ott 
iafliii  tn  action  of  Bianev  v.  Morgan^  together  with  the  douWe  the  aum 

,  tworn  tov  and 

coiti  of  these  actions.     There  is  probably  some  mistake  cmts  of  the  ae- 

ttoDaaaiotf 
in  tbebaik 
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1893.        in  sayifif^  that  607.  is  the  amount  of  the  recogniaanoe;  the 
^  order  should  probably  have  been  dotible  the  mm  taom 

•g'ntui       tOf  because  if  there  was  a  sum  certain  mentioned  in  the 

UOLXW 

recognisance,  there  would  be  no  ground  for  Mr.  Platft 
application,  which  is  made  on  the  ground  that  there  is 
no  sum  certain  mentioned  in  the  recognizance. 

The  proceedings  against  the  original  defendant  were 
by  bill ;  and  it  was  contended,  that  as  the  form  of  the 
recognizance  is  that  the  bail  should  pay  the  condfemn- 
otion  money  and  costs  in  general  terms,  the  bail  could 
not  be  relieved  but  on  payment  of  the  sum  sworn  to 
tfnd  the  whole  of  the  costs ;  but  it  was  admitted,  that  if 
the  proceedings  had  been  by  original,  then,  as  the  hail 
are  bound  in  a  sum  certain  and  which  is  double  the  sum 
mentioned,  they  would  not,  in  any  event,  be  liable 
beyond  that  amount. 

In  the  Common  Pleas  they  are  each  liable  to  that 
extent. 

We  have  no  distinct  account  how  the  difference  arote 
in  the  form  of  the  recognizance  by  bill ;  it  might  be 
connected  with  the  old  course  of  the  Court  as  to  bail  by 
bill,  which  was  tliat  they  are  liable  to  the  full  extent  of 
the  damages  in  all  the  actions  that  should  be  brought 
against  them  by  the  same  plaintiff  in  the  same  term. 
And  though  the  entry  in  the  recognizance  of  bail  is 
*<  in  placito  prsedicto  "  only,  yet  by  that  entry  he  seems 
to  have  been  considered  to  be  subject  to  all  actions  in 
the  same  term,  by  the  same  plaintiff,  against  the  same 
party,  though  not  at  the  suit  of  a  stranger.  Thb 
practice  was  found  productive  of  so  much  inconvenienoe 
that  a  rule  of  Trinity  term,  22  Car.  2.,  was  made  to 
limit  the  responsibility  of  the  bail ;  and  by  another  rule 

of 
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tf  EaUir^  5  G.2^  the   bail  shall  be  liable  for  ao        I8Sd. 

iDnch  ts  is  indorsed  on  the  process,  or  for  any  lesser       ~ 

0LA111T 

vm  which   the  plaintiff  may  recover;   the  last  rule        ^T*^ 
hii  is  silent  as  to  costs;  but  in  a  note  to  the  rule  o£ 
tU  edition  of  1742  (and  the  notes  to  that  edition  are 
considered  authority  as  to  the  practice)  there  is  added, 
**  together  with,  costs  of  suit." 

Serend  cases  have  occurred  since  to  the  same  effect, 
ootneoessazy  to  notice,  up  to  Jacob  y,  Bowes  (a),  where 
vbat  we  have  just  mentioned  is  stated  as  the  practice  as 
to  the  sum  sworn  to,  and  the  extension  of  the  rule  as  to 
costs.  That,  however,  was  by  original ;  but  the  Court 
nj  there  is  no  difference  in  practice  between  the  two 
iDodes  of  |»oceeding.  And  the  question  is,  what  is  to 
be  the  amount  of  the  costs;  whether  the  whole  coota 
boweicr  great,  or  whether  they  are  to  be  limited  so  as 
tbat,  upon  the  whole,  the  bail  shall  not  be  liable  to 
more  than  double  the  sum  sworn  to.  And  we  think 
that  it  is  to  be  limited  so  as  that  ^e  bail  shall  not  be 
liible  to  iQoi«  than  double  the  sum  sworn  to» 

Itvmild  be  singular  that  the  bail  should  incur  a 
gMer  or  less  degree  of  liability  according  as  the  action 
wag  oommenced  by  bill  or  by  original;  the  bail,  if 
^VpoBed^  justify  in  both  cases  in  double  the  sum  sworn 
to;  md  they  can  never  contemplate  a  different  d^p:^ee 
of  liability  in  the  two  cases. 

The  plaintiff  looks  for  the  same  sum  in  each  case; 
and  he  cannot  require  that  they  should  justify  in  a 
gnater  sum  in  one  case  than  the  other. 

The  ban  to  the  sheriff  are  not  liable  to  more  than  the 
poalty  of  the  bail-bond,  whether  the  proceedings  be  by 

(a)  6£a*/,3l9. 

bill 
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1833.  bill  or  by  original ;  their  obligation  is  for  the  appearance 
of  the  defendant,  which  is  not  his  personal  appearanoey 

oganti  bat  putting  in  and  justifying  special  bail;  the  liability 
of  these  bail  ought  to  be  the  same  as  the  bail  to  the 
sheriff^  who  undertook  to  put  them  in :  if  the  bail  to  the 
sheriff  themselves  become  the  special  bail,  it  cannot  be 
supposed  that  they  incur  a  greater  liability  than  that 
which  they  contracted  to  the  sheriff. 

In  Goss  Y.  Drakefordf  bail  of  WiUiam  Harrison  {a\ 
the  reporter's  abstract  of  the  case  is,  ^^  semble,  where 
the  bail  are  let  in  upon  terms  to  try  the  cause  of  the 
principal,  the  money  levied  to  abide  the  event,  and 
the  bail-bond  to  stand  as  a  security,  the  bail  are  not 
liable  beyond  the  penalty  on  the  bond,  although  the 
debt  and  costs  exceed  the  same  after  the  trial,  and  the 
plaintiff's  debt  would  have  been  fully  covered  by  the 
security  when  *  the  bail  was  first  let  in  to  try  upon 
terms." 

We  think  that  case  rightly  decided,  and  that  the 
abstract  of  it  would  be  correct  even  without  the  inter- 
vention of  the  semble:  the  reason  for  which  semble  most 
have  been  the  particular  undertaking  of  the  bail ;  for  if 
an  action  was  brought  on  the  bail-bond  itself  the  bail 
could  not  be  liable  beyond  the  amount  of  the  penalty. 

We».  however,  advert  to  a  case  of  The  Duke  of  York 
V.  Pilkington  {b)  in  S4  Car.  2.,  where  it  was  held  that 
the  bail  above  might  be  liable  to  a  greater  amount  than 
the  bail  to  the  sheriff.  That  might  be  so  according  to 
the  ancient  practice  of  the  Court — that,  in  a  proceeding 
by  bill,  the  bail  were  liable  to  any  extent ;  but  this  case 
does  not  appear  to  have  been  rightly  decided,  as  it  was . 

(a)  S  Smithes  Reports,  354.  (b)  Skinn.  7a 

after 


Holt. 


iH  THE  Third  Year  of  WILLIAM  IV.  245 

tfker  the  rule  of  Trinityj  22  Car.  2.,  which  was,  probably,        188S. 
not  brought  to  the  attention  of  the  Court.  

Blaket 

lithe  sheriff  has  to  put  in  special  bail,  his  bail,  in  the  oMoinsi 
tame  manner  as  the  bail  to  the  sheriff,  relieves  him  by 
jnidfyiDg  in  double  the  sum  sworn  to ;  and  if  an  attach- 
ment be  obtained  against  the  sheriff  for  not  bringing  in 
the  body,  or,  in  other  words,  not  justifying  special  bail, 
be  is  not  liable  beyond  the  penalty  of  the  bail-bond  and 
the  costs  of  the  attachment,  The  King  v.  The  Sheriff  of 
MidUsex{a).  That,  indeed,  was  a  proceeding  by 
origmal;  but  the  Court,  who  had  taken  time  to  consider, 
do  not  put  it  upon  that  distinction ;  and  in  Jacob  ▼• 
Bom  (b\  above  cited,  the  Court  said  that  there  was  no 
difleieDce  in  practice,  whether  the  proceedings  were  by 
bill  or  by  original.  That  was  not  the  same  case  as  the 
present;  but  we  refer  to  it  as  containing  the  general 
opinion  as  to  the  practice.  We  do  not  advert  to  any 
cases  decided  in  the  Common  Pleas,  because,  there,  the 
biil  are  bound  in  a  sum  certain. 

We  are  therefore  of  opinion,   that  no  rule  should 
be  granted. 

This  case  arises  upon  an  action  commenced  before 

hotter  term  2  fr.4.     But  the  twenty-first  of  the  new 

niesot.  Hilary  term  of  that  year,  and  which  rules  are 

directed  to  commence  on  the  first  day  of  Easter  term 

fidlowing,  directs  that  bail  shall  only  be  liable  to  the 

torn  sworn  to  by  the  affidavit  of  debt  and  the  costs  of 

ioit,  not  exceeding  in  the  whole  the  amount  of  their 

recognizance;  and  probably,  therefore,  a  question  like 

the  present  may  never  arise  again. 

Rule,  for  setting  aside  the  order,  refiised. 

(a)  3  Eoii,  604.  (b)  6  Eait,  818. 
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ISSS. 


June  4tb. 


The  Mayor,    Bailiffs,    and   Burgesses  of  the 
Borough  of  Leicester  against  Burgess. 


^itf  sffi  The  itmtut* 
llG.4.URd 
1  W.4.  C.64., 
for  permitting 
the  gencrmlnle 
of  b«er  by  retail 
in  Englandf 
does  not  Miper- 
■ede  the  custom 
of  •  borough, 
that  nopenon 
■hall  carry  on 
the  trade  of  an 
alehouse- 
keeper  therein 
who  is  not  a 
burgcM. 


r^ASE.  The  declaration  stated  that  the  borough  of 
Leicester  was  an  ancient  borough,  in  which  there 
had  been,  from  time  immemorial,  a  body  corporate  known 
by  divers  names  of  incorporation,  and  that  Queen  Eli^ 
zabethy  by  her  letters  patent,  constituted  and  created  the 
burgesses  of  the  said  borough  a  body  corporate  by  the 
name  of  the  mayor,  bailifis,  and  burgesses  of  the  borough 
of  Leicester^  and  that  there  is,  and  from  time  whereof 
&c.  hath  been,  an  ancient  custom  in  the  said  borough, 
*^  that  no  person,  not  being  a  burgess,  nor  the  widow 
of  a  burgess  of  the  said  borough,  should  carry  on  the 
trade  of  an  alehouse-keeper  within  the  limits  of  the  sud 
borough;  yet  the  defendant,  well  knowing,  &c^  and 
not  being  a  burgess  of  the  said  borough,  nor  having  any 
lawful  right  or  excuse  in  that  behalf,  but  contriving,  &c. 
heretofore,  to  wit,  on  the  SOth  day  of  March  1831,  and 
on  other  days.  Sec.,  carried  on  the  trade  of  an  alehouse- 
keeper  within  the  limits  of  the  said  borough,  contrary 
to  the  said  custom,  and  against  the  will  of  the  plaintiffs."* 
The  second  count  stated  the  custom  to  be,  that  no  per-* 
son,  not  being  a  burgess,  Sec,  nor  a  person  licensed  by 
the  mayor,  bailiffs,  and  burgesses,  should  carry  on  the 
said  trade  within  the  borough.  There  were  other  counts^ 
stating  the  custom  with  some  variations,  and  charging 
the  defendant  with  selling  ale  and  beer  by  retail  within 
the  borough,  and  occupying  a  house,  and  trading  for 

that 
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that  parpose  within  ibtt   bofDagh,    contniry  to    the        1885L 

CQltOOL  — — - 

Th«  Major  of 

FkHb  1.  Not  guilty.  2.  That  after  the  10th  day  of  Liic«»m 
Oekkr,  in  the  year  of  our  Lord  1830,  mentioned  in  a  Boa9i«fc 
Cfrtiin  act  of  parliament  made,  &c.  ( 1  ^.  i.)*  entided 
''An  Act  to  permit  the  general  sale  of  Beer  and  Cyder 
by  retiil  m  Etigland^*^  and  before  either  of  the  said  times 
vhcD,  &c  in  the  declaration  mentioned,  that  is  to  say, 
00,  fcc,  the  defendant,  then  and  there  being  a  house* 
Uder,  holding  and  occupying  the  said  house  in  the 
Slid  declaration  mentioned  to  have  been  occupied  by  the 
nid  defendant,  and  being  then  and  there  assessed  to 
the  poor-rates  in  the  sAid  parish  in  which  the  said  house 
wsi  situated,  and  in  which  he,  the  said  defendant,  was 
licensed  to  sell  beer  by  retail,  as  hereinafter  menticiied, 
ind  not  then  and  there  being  a  sheriff's  officer,  or 
officer  executing  the  legal  process  of  any  court  of 
JQitice,  under  or  by  virtue  and  in  pursuance  of  the 
ptovisioDS  of  the  said  last-mentioned  act  of  parliament, 
duly  applied  for  and  obtained  from  certain  persons,  to 
wit,  Jbfai  Tanjkld  and  Gervase  Ford,  the  said  6.  F^ 
then  sad  there  being  supervisor  of  excise,  and  the  said 
J*  T.  then  and  there  being  collector  of  excise  for  the 
£itrict  and  collection  within  which  the  house  afterw 
pfmioned  was  and  is  situate,  a  licence  under  the  hands 
Bid  seals  of  the  said  J.  T.  and  G.  jP.,  to  sell  beer,  ale 
od  porter  by  retail  in  the  said  district,  in  a  certain 
house  and  premises  specified  in  the  said  licence,  being 
a  house  and  premises  situate  within  the  limits  of  the 
mid  borough  and  district  and  collection,  and  being  the 
nid  boose  in  the  said  declarat'ion  and  in  this  plea 
BKntiooed  to  have  been  occupied  by  the  said  defendant, 
tbe  laid  district,   collection,  and  borough  not  being 

within 
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185S«  within  the  limits  of  the  chief  office  of  excise  in  t/mdon; 

'  and  that  before  and  at  the  said  times  when,  Sec  the  said 

The  Mayor  of 

Liicnrcft  licence  was  and  still  is  in  full  force  and  eflfect,  and  diat 


BotosM.  at  the  said  times  when,  &c.  he,  the  said  dd*endant,  bjr 
Tirtue  of  the  said  licence,  did  sell  beer,  ale,  and  porter 
by  retail  in  the  said  house,  but  not  elsewhere  in  the 
said  borough ;  and  for  that  purpose,  and  in  so  dmi^ 
but  not  otherwise  or  elsewhere,  did  carry  on  the  said 
trade  of  an  alehouse-keeper  and  victualler,  and  then 
and  there  occupied  the  said  house  for  the  purpose  of 
selling  beer,  ale,  and  porter  by  retail  therein,  and 
therein  carried  on  the  said  trade  of  selling  beer,  al^  and 
porter  as  the  defendant  lawfully  might  for  the  cause 
aibresud.  — 3.  As  to  selling  ale  and  beer  by  retail,  and 
occupying  a  house,  and  trading  for  that  purpbse,  within 
the  borough:  That  the  defendant  at  the  said  times 
when,  &C.  sold  ale  and  beer  within  the  said  borough, 
and  for  that  purpose  occupied  a  house  and  traded 
within  the  said  borough,  to  wit,  in  a  certain  house 
situate  therein,  under  and  by  virtue  of  a  certain  licence 
before  then,  to  wit,  on  the  said  29th  day  of  October^  ftc, 
duly  obtained  by  him  for  that  purpose  under  the  pro- 
visions of  the  said  act  of  parliament,  &c,  the  said  last- 
mentioned  house  being  specified  in  the  last-mentioned 
licence  in  that  behalf  and  such  licence  being  at  the  aaid 
times  when,  &c.  in  full  force.  General  demurrer  to  the 
second  and  third  pleas.  Joinder.  The  demurrer  was 
DOW  argued  by 

Amos  for  the  plaintiffi.  The  local  custom  is  not 
superseded  by  the  act  1 1  G.  4.  and  1  W.  4.  c.  64.  The 
preamble  of  that  statute  only  recites,  that  it  is  expedient 
to  give  greater  frcilities  for  the  sale  of  beer  <*  than  are 

at 
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at  present  afibrded  hy  licenses  to  keepers  of  inns,"  &c.    If       1 8S8. 
the  intention  had  been  to  relax  the  customs  of  particular       *^^ 

Tbe  Miqmr  of 

towns  and  corporations,  the  legislature  would  have  ex-  LncitncR 
pressed  it  by  a  recital  to  that  effect,  as  is  done,  for  Bwm. 
example  in  3  6. 3.  c.  8.  ;•  1.  [a) :  but  the  first  section 
of  tbe  present  act,  which  makes  it  lawful  for  any  person 
licensed  as  therein  is  mentioned  to  sell  beer,  &&  by 
retail  in  any  part  of  England,  in  any  house  or  premises 
^)ecified  m  such  license,  concludes,  *^  any  thing  in  any 
act  or  acta  heretofore  made,  or  in  force  at  the  time  of 
the  passing  of  this  act,  to  the  contrary  notwithstanding ;" 
not  mentioning  customs.  Affirmative  words  itf  an  act 
do  not  take  away  a  former  custom,  Co.  Litt.  115.  a. 
Com,  Dig.  Parliament^  (R)  24.  And  without  supposing 
sach  a  relaxation  as  will  be  contended  for  on  tlie  other 
side^  this  statnte  does  afford  much  greater  &cilities  for 
the  carrying  on  of  the  beer  trade  in  cities  and  els^ 
where  than  were  before  enjoyed.  In  Simson  v.  Moss  (6), 
it  was  held  that  a  hawker's  license,  under  the  statute 
^6.3.  c.  41.,  did  not  give  the  privilege  of  selling 
goods  m  a  borough  where,  by  custom  and  by-law,- 
^traagers  were  forbidden  to  trade.  There  is  no  reason 
Sat  contending  that  beer  licenses,  under  the  present 
^  bsLwe  a  more  extensive  effect.  No  intention  ap- 
pears, either  in  the  act  1 1  G.  4.  and  1  JV.  4.  c.  64.,  or  in 
96.4.  c.  61.,  which  consolidates  the  previous  statutes, 
to  ghre  this  peculiar  advantage  to  the  trade  in  beer. 

The  SoUcitor^General  contrk.     Looking  at  the  whole 
Mate  1 1  G.  4.  and  1  W.  4.  c.  64.,  it  is  plain  the  le* 

(•)  EnaUiag  penons  who  have  been  in  the  Und  or  sea  service  since  tbe 
^^  ^SitmAtt  1748,  to  eEcicise  trades. 

Vol.  v.  S  gislature 
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18S8.       gislature  intended  to  take  away  restricUve  local  customs 
^  ^  ^    -  as  to   the  beer  trade.     Sect.  1.   enables  the  persons 

Toe  Mayor  of 

hucurtEM,     licensed  under  this  act  to  sell  in  any  part  of  Englandp 

9(pniut 

9oMMi.  in  any  house  specified  in  such  license.  Sect  2.  makes 
it  lawful  for  every  and  any  person,  being  a  householder 
(except  such  persons  as  are  after  specially  excepted)^  to 
obtain  a  license  for  that  purpose ;  and  the  exception  isy 
*^  that  no  such  license  shall  be  granted  to  any  person 
being  a  sheriff's  officer,  or  officer  executing  the  legal 
process  of  any  court  of  justice,  nor  to  any  person,  not 
being  a  householder  assessed  to  the  poor  rates  in  the 
parish  or  place  in  which  he  shall  be  licensed  to  seO.** 
The  Court  will  not  engraft  other  exceptions  on  thesc^ 
nor  introduce  the  qualification  that  the  party  shall,  in 
particular  places,  be  a  freeman.  The  act  is  entitled, 
<^  An  Act  to  permit  the  general  Sale  of  Beer  and  Cyder 
by  Retail  in  England,*^  The  title  may  be  rderred  to 
in  construing  a  statute :  that  of  27  G.  S.  c.  44.  was 
relied  upon  in  argument  on  both  sides,  in  Free  v.  Bur- 
g€yne  (a),  and  was  also  referred  to  by  the  Lord  Chan- 
cellor in  the  same  case  before  the  House  of  Lords  (i). 
The  preamble,  here,  is  not  confined  by  the  terms  used 
to  mere  defects  in  the  system  of  licenses ;  and,  if  it 
were,  it  would  not  necessarily  restrain  the  enacting 
clauses.  Rex  ▼•  Pierce  {c).  The  preamble  is  only  to 
be  referred  to  for  elucidation  where  the  clauses  are  not 
sufficiently  explained  aliunde.  The  twenty-ninth  section 
saves  the  rights  and  privileges  of  the  Universities  of 
Oxford  and  Cambridge^  and  the  powers  and  authorities 
vested  by  charter  or  otherwise  in  the  chancellors,  mas- 
ters, and  scholars  of  the  said  Universities,  and  their 

(a)  SB.iC,  400.  (6)  2  Bti^*»  Bep.  78.  N.  8. 

sue- 
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socoessors;  or  in  the  master,  wardens,  freemen,  and       .18SS. 
commonalty  of  the  vintners  of  the  city  of  London.   These        """" 

•^  ^     ^  The  Mayor  of 

resennuous,  according  to  the  argument  for  the  plaintiffs,  LucrrrzK 
would  be  needless ;  but  they  shew  that,  without  such  a  Bom] 
reserration,  the  effect  of  the  statute  would  have  been  to 
fupenede  those  particular  rights.  The  rule  is,  that, 
where  general  words  are  followed  by  words  of  excep- 
tion, ^dl  that  is  not  within  the  particular  shall  be 
withm  die  general."  Lord  Zouch  v.  Moor  (a),  Wiltshire 
f.Jame${b).  The  policy  of  this  act  was  to  extend  the 
^ein  beer,  and  open  it  generally  to  all  such  house- 
lx)Iders  as  are  there  mentioned,  who  could  give  the 
required  sureties.  Stmson  v.  Moss  (c)  was  decided  on 
slight  consideration,  and  differs  from  the  present  case, 
inasmuch  as  that  turned  upon  a  restraining,  this  on  an 
<DahIii^  statute. 

AmoSf  in  reply.     Section  29.  does  not  refer  to  the 

CQstoms  of  cities  and  boroughs;  and  it  is  borrowed 

from  the  thirty-sixth  section  of  9  6.  4.  c.  61.,  which 

dearly  was  not  intended  to  abrogate  any  local  customs. 

•^  to  the  title  of  the  present  act,  the  title  is  no  part 

of  a  statute^  according  to   many  authorities,   cited   in 

^  DsDorris  on  Statutes^  653. ;  and,  if  it  were  so,  in  this 

€ase  it  is  &vourable  to  the  plaintiffs.     The  words  ^Mn 

«y  part  of  England "  have   reference  merely  to  the 

limited  operation  of  the  statute,  which  extends  to  Eng- 

'sa^  only;   and   the  exceptions   in   sect.  2.   are   only 

Mtrictions  upon  the  power  previously  given  of  taking 

out  licenses  in  places   where  they  might  have  been 

Slanted  before  the  act. 

(o)  SfioO.  Bep.  S80.     14  Ftit.  ^br.  Gronls,  H.  13.  pi.  61. 
W  J>9er,  59.  b.  (c)  iB,  4;  Ad.  543. 

S  8  D£NMAN 
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188S.  Dehmait  C.  J.    I  must  say  that,  on  lookup  to  the 

~"^~'  general  language  used  in  this  act,  the  words  **  in  any 

LsicnnE  part  of  England^'*  and  the  twenty-ninth  section,  it  stmdk 


BvMBH.  me^  at  first,  that  the  privil^e  given  by  the  statute 
extended  to  all  places  but  those  excepted.  But,  on 
further  consideration,  both  of  the  general  purport  of 
the  act,  and  of  the  first,  which  is  the  operating  chuuM^ 
I  am  of  opinion  it  cannot  apply  to  places  where,  by  local 
custom,  the  trade  is  restricted.  It  is  true  the  aeoond 
section  empowers  any  person  (with  the  exceptions  there 
mentioned)  to  apply  for  and  obtain  a  license;  but,  bjr 
the  preceding  section,  that  license  only  gives  power  to 
sell,  any  thing  *^  in  any  act  or  acts  "  of  parliament  to 
the  contrary  notwithstanding:  it  does  not  snperseda 
customs.  The  twenty-ninth  section  does  not  relate  lo 
exclusive  rights  of  selling,  as  exercised  in  particular 
places,  but  to  the  power  of  licensing  which  existed  in 
certain  jurisdictions,  and  which  is  preserved  to  theniy 
although  the  like  powers  are  abolished  elsewhere* 

LiTTLEDALE  J.  The  words  of  this  statute,  in  the 
clause  enabling  parties  to  take  out  licenses,  are,  **  any 
thing  in  any  act  or  acts  heretofore  made^  or  in  fisroe  at 
the  time  of  the  passing  of  this  act,  to  the  contrary  hi 
anywise  notwithstanding:''  there  is  no  reference  Id 
local  customs;  where,  therefore,  such  existed^  tfak 
clause  does  not  alter  them.  The  act  does  nothing  more 
in  this  respect  than  was  done  by  former  statutes:  it 
only  gives  greater  facilities  in  the  case  of  persona  not 
precluded  by  local  custom  from  obtaining  licenseai 
The  second  section,  with  the  exceptions  there  laid  dowi^ 
is  only  a  continuation  of  the  first  As  to  the  twoity* 
ninth,  its  object  is  only  that  the  Universities  and  the 

Vintners' 
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Vmtoen'  Omipaoy  should  retain  the  privities  they  ISSS. 
kbit  enjoyed,  in  r^ulating  licenses  within  their  re* 
ipeedie  jurisdictions.  A  distinction  has  been  taken 
beUreoi  this  case  and  Simson  v.  Moss{a)y  because  that 
ameapoQ  a  restraining  statute;  but  there  is  nothing  to 
ibev  diat  the  present  act  was  meant  to  have  an  enabling 
qMntioa  as  to  selling  in  particular  places. 

Piixi  J.    I  haTe  had  a  strong  opinion  on  this  case 
torn  die  first    Looking  both  to  the  preamble  and  the 
body  of  the  act,  I  think  the  defendant's  pleas  cannot  be 
iopported.    The  preamble  states,  that  **  it  is  expedient 
for  the  better  supplying  the  public  with  beer  in  England^ 
to  gife  greater  &cilities  for  the  sale  thereof  than  are  at 
present  aflbrded  by  licenses  to  keepers  of  inns,  alehouses, 
and  Tictaalling-houses ;"  and  then  the  enacting  part 
of  die  lecdon  makes  it  lawful  for  any  and  every  person 
who  shall  obtain  a  license  for  that  purpose  under  the 
set,  to  sdl  beer  by  retail  in  any  part  of  England^  in  any 
boQse  specified  in  such  license,  ^  any  act  or  acts  here- 
tofore made  to  the  contrary  notwithstanding."    That 
shews  that  the  restriction  which  the  legislature  meant  to 
take  away  was  the  parliamentary  restriction  imposed 
bjrftrmer statutes;  and  this  is  consistent  with  the  pre- 
imUe  and  the  tide.    The  powers  of  the  Universities 
sad  of  the  Vintners'  Company,  mentioned  in  the  twenty- 
nmdi  seetion,  are  merely  the  jurisdiction,  and  privilege 
of  licensing  enjoyed  by  those  bodies :  they  are  not 
poven  of  the  same  kind  as  the  right  of  exclusively 
idlBi^  which  exists  by  custom  in  certain  boroughs, 

S  S  Patteson 
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1833.  Patteson  J.     I  am  of  the  same  opinion.     It  appears 

^  ~~    ^  to  me  that  this  statute  has  nothincr   to   do   with  the 

The  Mayor  of  ^ 

LxicKsntft  customs  of  particular  places.  If  it  had  been  intended 
to  take  away  these  customs,  they  might  have  been  ex* 
pressly  noticed.  The  powers  saved  by  sect.  29.  are  of 
a  different  nature.  The  first  section  enables  any  per- 
son licensed  under  the  act  to  sell  beer  by  retail  in  any 
part  of  Englandj  in  any  house  or  premises  specified  in 
such  license.  The  argument  for  the  defendant  would 
go  the  length  of  shewing,  that  a  covenant  in  a  lease 
not  to  sell  beer  on  the  premises,  would  be  superseded 
by  the  statute* 

Judgment  for  the  plaintiffi. 


The  King  against  Dame  Jane  St.  John  Miliv 
MAY,  Lady  of  the  Manor  of  Harwell,  in  the 
County  of  Southampton,  and  .William  Brat» 
Esquire,  her  Steward  of  the  said  Manor. 


a  copyholder  Ti/f  ANDAMUS,  reciting  that  the  manor  of  Marvdl, 
rendered  to  the  from    time   immemorial,   had    been    an    ancient 

Use  of  Another 

penon,  and  manor,  within  which  there  were  various  copyhold  t^ 

before'the'  nements  granted  by  and  held  of  the  lord  or  lady  of  the 

thesurrenderee  manor,  according  to  the  custom   of  the   manor,  and 

w  ™™n?kted*^  demised  and  demiseable  by  copy  of  court  roll,  accord- 

of  umpio  jn„  iQ  i\^Q  custom  of  the  manor,  and  that  the  lord  or 

felony:  there  " 

being  a  custom  lady,  and  the  steward  for  the  time  being,  held  customary 

in  the  manor  i  i      r     •    i 

that  any  tenant   courts  for  the  manor,  and  accepted,  and  of  right  ought. 

tenements,  who  to  accept,  all  such  surrenders  of  any  of  the  said  customs- 
should  commit 

and  be  convicted  of  felony,  should  forfeit  his  said  tenements  to  the  lord.  Hold,  that  dw 
surrenderor,  before  admitunce,  was  still  tenant  for  the  purpose  of  forfeiture ;  and  that  hb 
estate  was  forfeited  to  the  lord^  and  the  surrenderee  not  entitled  to  be  admitted. 
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arj  tenements  as  have  been  and  are  duly  tendered  for        1888. 
tcoeptancei  according  to  the  custom ;  and  also  of  right  ' 

TII8  KiNV 

oogbt  to  make  re-grants  of,  and  admittance  to^  such  'f^^ 
custooary  tenements  as  have  been  surrendered  for  that  Sr.  Josir 
purpose^  to  persons  entitled  thereto,  and  to  such  intents 
8  thej  might  have  required,  and  may  require,  according 
to  the  custom.  It  then  stated  that  John  Bqyesj  on  or 
aboot  the  4th  of  August  ISSQ,  then  being  one  of  the 
oopylKdd  and  customary  tenants  in  fee  of  certain  tene- 
ments of  the  manor  according  to  the  custom,  did  duly 
make  a  surrender  in  fee  of  the  said  tenements  into  the 
lumds  of  the  lady  of  the  manor,  to  the  use  and  behoof 
of  HSoutkooett  and  his  heirs  for  ever,  according  to  the 
custom  of  the  manor,  upon  condition  that,  if  Bayes 
should  pay  to  Southwell  the  full  sum  of  500/.  with 
^  per  cent  interest  on  the  4th  of  February  then  next, 
Ae  sunreoder  was  to  be  void ;  that  the  surrender  was 
tikeu  out  of  court  by  the  deputy  steward,  and  duly 
c&rdled  at  the  next  general  court  holden  on  the  26th 
of  Octokr  1830,  and  that  Boyes  did  not  pay  to  South- 
veS  the  sum  of  500/.  with  interest,  by  reason  whereof 
the  same  surrender  remained  in  full  force,  and  South" 
^  was  entitled  in  pursuance  thereof  to  be  admitted 
tt  tenant  in  fee  of  the  premises  mentioned  in  the 
sonender;  that  application  had  been  made  to  the  de- 
ftodants  by  Southwell  to  admit  him,  and  that  the 
defendants  refused.  It  then  commanded  the  defendants 
to  admit  him.  The  defendants  by  their  return  con* 
ceded  generally  the  right  of  admission  as  stated  in 
the  mandamus,  but  alleged  an  immemorial  custom  within 
the  manor  "  that,  if  any  customary  tenant  of  the  said 
BiADor  holding  customary  tenements  in  fee  or  otherwise, 
Pvod  of  the  manori  at  the  will  of  the  lord  or  lady  of 

S  4  the 
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I8SS.  the  said  manor,  according  to  the  custom  of  the  minor, 

_■  should  commit  felony^  and  should  be  convicted  thereof^  he 

The  ikjN0 

mgmnt  skould  forfeit  kis  said  customary  tenements  XDithin  the  said 

Jjadj  Javs 

Sr.  JoHir  manor  to  the  use  and  benefit  of  Vie  lord  or  lady  of  tke 


said  manor  for  the  time  being,  and  his  or  her  heirs  or 
cessors  for  ever  ;  that  Bcyes  on  the  4th  of  August  1830 
duly  made  the  surrender,  and  the  same  was  pre- 
sented; that  ajier  the  said  surrender  and  presentment 
thereof  Bqyes  committed  and  was  convicted  of  felony, 
which  conviction  remained  of  record,  and  was  not  since 
reversed  or  set  aside.'*  It  then  set  out  the  record  of 
the  conviction  for  feloniously  stealing,  taking  and  car- 
rying away  five  sovereigns,  and  that  the  judgment 
of  the  Court  was,  that  Boyes  should  be  transported  for 
seven  years ;  that  by  reason  of  the  commission  of  the 
felony  aforesaid,  and  of  the  said  conviction,  die  said 
copyhold  tenements  had  escheated  to  the  lady  of  the 
manor  according  to  the  custom,  and,  therefore,  she 
seized  into  her  hands  the  same,  and  could  not  admit 
Southwell  to  the  same,  as  by  the  writ  she  was  com- 
manded. A  rule  nisi  was  obtained  for  quashing  this 
return  as  insufficient,  and  for  issuing  a  peremptory  man- 
damus. The  Court  ordered  the  case  to  be  set  down  in 
the  special  paper  for  argument,  and  it  was  argued  (a) 
in  last  Hilary  term  by 

Dampier,  for  the  crown.  The  lord  cannot  take  ad- 
vantage of  a  forfeiture  between  surrender  and  admit- 
tance, and  a  peremptory  mandamus  ought  to  issue.  The 
surrenderor  was  possessed  of  an  estate  in  fee.  The 
return  admits  that  the  surrender  was  enrolled  regularly, 

^a)  Before  LHUedale,  Tauniorit  and  PatUton  Ja. 

and 
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tnd  made  for  valuable  consideration.   It  was  irrevocable        1833. 

by  the  sorrenderor :  it  was  an  actual  conveyance  of  the 

property,  not  a  mere  agreement  to  convey:  and,  that        agqmst 

being  so^  the  surrenderee,  who  was  always  ready  to  be       Sr.  Joair 

admitted,  has  a  right  to  call  on  the  lord  to  perfect  the 

oonreyance.     The   lord's   claim   to  forfeiture  accrued 

after  the  surrender,  by  escheat.     No  case  is  to  be  found 

of  an  escheat  intermediate    between    surrender    and 

admiuaoce.    There  is  one  case,  however,  which  may 

direct  die  Court.     Suppose   a  testator,  seised  in  fee, 

furrenders  to  the  use  of  his  will :  ^he  dies  without  heirs, 

and  with  a  will.     The  lord  must  admit  the  appointee. 

He  cannot  set  up  the  escheat  intermediate  by  the  death 

of  the  tenant  without  heirs.    It  is  true  that,  in  that  case, 

be  might  again  surrender  the  estate  in  fee,  if  he  chose^ 

and  it  would  pass  by  such  surrender :  Fiich  v.  Hock^ 

^(o)i  SouthcolcY.  Adams  (Jb).     The   testator,   in    this 

<<>pposed  case,    having  surrendered  to   the  use  of  his 

^  inight,   during   his   life,  forfeit  or  re-surrender: 

die  reason  is^  because  the  cestui  que  use  is  unknown ; 

bat,  as  soon  as  he  is  known,  his  right  to  admission 

^u^  and  cannot  be  defeated  by  escheat     The  know- 

^ge  and  the  valuable  consideration  of  and  by   the 

ctttoi  que  use  are  important.     In  the  present  case,  at 

the  dme  of  the  surrender,  both  existed.     The  appoint- 

tt's  claim  is  weaker  than '  the  cestui  que  use's ;  for  to 

die  former  is  required  a  will  and  an  admittance ;  to  the 

tttter  only  admittance.     It  is  necessary,  in  the  absence 

rf  all  precedents  as  to  copyholds,  to  refer  to  analogous 

^^s^  as  to  freeholds.     A  devise,  though  it  takes  effect 

(«}  Cn,  EUe.  442.     4  Rfp.  23a.  (6)  1  J?o0.  Bep»  256, 

after 
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18SS*  after  the  testator's  death,  will  prevent  an  eKhfat{m)» 
In  Goodcheaf%  case  {J}\  a  feme  covert,  seised  of  lands 
in  Londonj  devised  them  to  be  sold  by  her  esecaloi% 


The  Kno 


X«ady  Javb 

Sr.Jon      and  died  without  heirs;  and  the  question  wasy  if  the 


JflUHAT. 


land  should  escheat,  or  if  the  executors  might  selL 
But  it  seems   the  executors  might  sell,  for  the  land 
is  hound  hy  tits  dmst,  and  cannot  tsdeoL     Thera^ 
the  testatrix  dying  without  heirs,  the  king,  as  lov^ 
would  have  taken  by  escheat,   had  not   the   Tendee 
of  the  executor  taken  by  a  ipecies  of  relaticm;  lor  an 
immediate    devise    has  a  sufficient   inception   in   the 
lifetime  of  the  testator  to  prevent  an  escheat.     Thn% 
in  SI  H.  8.  45.  &,  it  is  said,   if  a   man  devise  land 
to  another,   and  die  without  heir,   the  land  will  not 
escheat,  because  the  devise  prevents  the  escheat  by  in- 
ception in  his  life,  (c)     So  the  judgment  in  this  case  ongbt 
to  be  against  the  lord,  on  the  ground  of  relation,  which 
has  a  very  wide  operation  in  cases  of  copyhold.     The 
admittance  relates  to  the  surrender,  and  the  surrenderee's 
title  b^ins  from  the  date  of  it.     Several  instances  of 
relation  are  put  in  a  note  to  Grantham  v.  Copley  {(I).  One 
is  from  Co,  Latt.  59.  b,: — "  If  two  joint  tenants  be  of 
copyhold  lands  in  fee,  and  the  one  out  of  court,  accord- 
ing to  the  custom,  surrender  his  part  to  the  lord's  hands 
to  the  use  of  his  last  will,  and  by  his  will  deviseth  hb 
part  to  a  stranger  in  fee,  and  dielh,  and  at  the  next 
court  the  surrender  is  presented,  by  the  surrender  and 
presentment  the  jointure  was  severed,  and  the  devisee 
ought  to  be  admitted  to  the  moiety  of  the  lands ;  for 

(a)  Co.  Litt.  236.  a.,  d.  (1);  ftod  tee  S  Cruise  Dig.  456. 

(6)  49  Ed.  5.  fo.  Id.  abridged  in  Brooke'i  Abr.  Ut.  Dtvim^  pi.  10. 

(c)  Citcdin  1  £o&,214.  (<Q  S ^biuwf. 4S9. a,  11.8. 
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mm  ly  relation  the  state  of  the  land  was  bound  hy  the  sur- 
renierJ*    After  the  surrenderee  has  been  admitted,  he 
may  lay  his  demise  in  ejectment  to  recover  the  copyhold 
premises,  on  the  day  of  the  surrender,  or  any  day  be- 
tween that  and  the  admittance ;  Holdfast  v.  Clapham  {a). 
Carry. Singer  (b)  shews  that,  where  there  is  no  custom 
prescribing  the  mode  of  barring  an  entail  of  copyhold, 
it  may  be  barred  by  surrender  to  the  use  of  a  will.     In 
that  case,  WiUes  C.J.  says, — "  When  there  is  a  will  and 
admittance,  that  has  a  retrospect  to  the  surrender  to  all 
intents^  and  it  is  therefore  a  bar  from  the  time  of  the 
surrender,  not  from  the  death  of  the  testator."     But 
it  will  be  said,  that  the  doctrine  of  relation  applies  only 
as  between  the  parties,  or  those  claiming  under  them, 
&od  that  here  the  lord  is  a  stranger  to  the  surrenderor, 
tnd  as  be  claims  an  interest,  and  is  not  merely  an  in- 
strument of  conveyance,  he  is  not  barred.     First,  it  is 
*  universal  rule,   in  all  conveyances  where  there  are 
KTeral  times  and  acts,  that  there  should  be  a  relation 
of  all  the  subordinate  pnrts  to  the  most  essential  part. 
S^^dly,  a  joiut  tenant,  by  whose  surrender  the  right 
o(  sunriTor  is  barred,  Co.  Litt.  59. 5.,  and  an  issue  in 
toil,  whose  estate   is   barred,    Cair  v.  Singer  (6),    are 
strangers  to  the  surrenderor.    Thirdly,  the  lord  did  not 
at  one  time  (/•  e*  before  the  forfeiture)  claim  an  interest, 
the  interest  was  then  in  the  surrenderee :  Vaughan  v. 
^n$[c\  and  one  who  has  undertaken  to  hold  as  de- 
positary to  the  use  of  the  surrenderee,  cannot  afterwards 
<^wm  in  interest.     The  lord  was  only  an  instrument,  and 
^^  change  of  circumstances  could  divest  him  of  that  cha- 
^^^^y  though  it  might  cause  an  alteration  in  the  convey- 


(a)  1  r.  R.  600. 
(0  5  Burr.  2764* 


(6)  2  Ves.  sen.  60S. 
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18dS.       ance  {a).    The  words  of  Ashurst  J.  in  HM/asiY.  Cfap* 
ham  (b)j  will  be  cited  to  shew  that  it  is  only  "  as  against 

Tlie  KiK« 

cffrinti  all  persons  but  the  lord,  that  the  title  of  the  surren- 
Sr.^JoHK  deree,  after  admittance,  is  perfect  at  from  the  time  cf 
the  surrender^  and  shall  relate  back  to  it.''  But  that 
is  a  mere  obiter  dictum,  and  no  authority  is  dted  in 
support  of  it ;  and  the  report  in  that  respect  may  pro- 
bably be  incorrect  A  MS.  note  of  this  part  of  the  jodg*- 
ment  by  Mr.  (afterwards  C.  J.)  Gihb$^  is  as  fidlows  :— 
*'  An  ejectment  may  be  maintained  even  without  ad- 
mittance, for  the  title  is  good  against  every  one  but  the 
lord:  admittance  is  required  for  his  sake/'  That  passage 
can  only  apply  to  an  heir,  for  he  only,  before  admittance 
can  maintain  ejectment  It  is  clear  the  case  of  an  hdr 
and  not  of  a  surrenderee  was  spoken  of  by  the  learned 
Judge:  it  is,  at  best,  a  mere  obiter  dictum,  but  it  is 
more  probably  an  inaccuracy  of  the  reporter.  But  the 
case  put,  of  surrender  to  the  use  of  the  will  when  the 
testator  dies  without  heirs,  is  an  instance  where  even 
the  title  of  the  surrenderee  is  good  against  the  lord. 
So  is  Goodcheaj^s  case  (c),  which  is  one  of  freehold,  and 
is  therefore  a  case  k  fortiori :  for  a  freehold  is  not  so 
easily  divested  and  transposed ;  but  an  estate  at  will  is 
a  creature  of  the  will,  and  is  not  necessarily  ocHiveyed 
by  external  symbols.  It  may  be  said  that,  as  the  lord  is 
not  benefited  by  the  surrenderee's  escheat,  according  to 
Boe  d.  Jeffery  v.  Hicks  {d\  he  must  be  benefited  by  the 
surrenderor's,  else  he  would  have  no  forfeiting  tenant 
But  the  answer  to  that  is  given  by  the  Master  of  the  Rdls 
in  Burgess  v.  Wheate  (e) :  ^-^  "  It  is  not  every  argument  in 

(a)  Liu.  §  ZS^.  (6)  1  T.  R.  630. 

(c)  49  Ed.  S.  fol.  \6.  (d)  8  WiU.  18. 

(tf)  1  W.  Bheht.  144. 

law 
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law  or  logtc  that  holds  h  converso.    There  should  be  a 

ledpiooBl  right  to  have  a  reciprocal  equity."     The 

|]|^tof  the  lord  is  to  have  a  serviceable  tenant,  either  by 

sobititntioii  or  continuance.     Thus,  if  a  mortgagor  dies 

withaet  hars,  the  lord  cannot  redeem  (a) ;  if  the  mort- 

gigee  die  without  heirs,  the  mortgagor  may  redeem  and 

enter  apinst  the  lord ;  Pawleit  ▼.  The  Altomey-Ge" 

^Mri}(i).   If  disseisor  die  without  heirs,  the  disseisee 

mtj  eoter  against  the  lord  who  has  entered  for  the  dis- 

teiior^s  escheat  (c) ;  if  the  dbseisee  die  without  heirs, 

tk  knd  will  not  take  if  the  tenant  have  title  {d).    If 

a  vendee  die  without  heirs  before  conveyance,  the  lord 

takes  nothing ;  if  the  vendor  die,  the  lord  must  make 

a  tide  to  die  vendee,  and  must  hold  the  purchase  money 

tt  trastee  (at  the  vendor's  personal  representative,  BtiT'^ 

pof*  Wheaie{e).    It  has  been  said  that  a  lord  pro 

tmpore  might  admit  in  fee,  because  it  was  for  the  suc- 

^ndiog  lord's  benefit  that  he  should  have  a  tenant,  in 

"Bipect  of  the  service  to  be  rendered  {g)»   The  reciprocity 

1%  net  to  have  SLjbrfeiting  tenant,  but  a  tenant  to  do 

the.8emoe»    There  are  many  cases  where  the  lord  will 

nothaie  9^  forfeiting  tenant.     An  heir  before  admit- 

^xoatouxooH  forfeit's  if  so,  the  lord  has  there  no  for- 

fcitiog  tenant.     If  the  surrenderee  on  condition  be 

admitted,  and  £>rfeits,  the  surrenderor  can  claim  against 

the  lord  on  performance  of  the  condition ;   if  so,  the 

l<vd  lias  no  forfeiting  tenant     Between  the  death  of  a 

Mutator  without  heirs   and  admittance  of   appointee, 

^^  is  no  forfeiting  tenant.      But,    conceding    the 

vgomeot  from  reciprocity,  then  because  alienation  and 


1888. 

The  Ki»a 

Ladj  Jaks 
St.  JoHir 

MtmiffiT. 


(a)  Co.  Liu.  S06.  a. 
(c)  Co.  IMU  968.  h. 
\f)  1  r.  Bladt.  Ifia 


{h)  Hard.  465. 

(d)  Co.  LU.  S68.  6. 

(g)  Gilbert^s.  Tenwts,  ^5. 
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escheat  are  convertible  termS}  and  he  who  can  alienate 
can  cause  escheat,  and  vice  versa,  as  here  the  sud* 
renderor  could  not  alienate,  he  cannot  cause  escheat. 
Again,  by  forfeiture  for  felony,  all  estates  made  after 
the  felony  are  avoided  (a).  Here  a  surrender  after  the 
felony  would  have  been  bad;  consequently,  by  reci- 
procity, a  surrender  before  the  felony  must  be  good. 

A  surrender  is  an  alienation :  it  is  at  least  a  charge^ 
and  more  than  a  possibility.  But  possibilities  and 
contingencies  bind  freehold  estates  in  the  hands  of 
the  lord  claiming  by  escheat,  Nichols  v.  Nichois{b). 
Lease  for  life  conditioned  that  lessee  should  have  a 
fee  if  lessor  should  die  without  issue.  Lessor  being 
attainted  of  treason  by  act  of  parliament,  whereby  all 
his  lands  were  forfeited,  died  without  issue :  and  it  was 
adjudged  that  the  lessee  had  the  fee  against  the  crown; 
<^  for  the  lessor's  escheat,  nor  any  cause  whatever,  shall 
prejudice  the  lessee;  but  when  the  condition  is  per^ 
formed j  the  fee  vests  in  the  lessee,  discharged  of  all 
incumbrances  made  by  the  lessor,  or  under  felony  or 
treason  done  by  him."(c)  Lord  Coke  says  of  a  lease 
for  life  conditioned  to  have  fee,  that  the  fee  passes  not 
before  the  performance  of  the  condition ;  and  he  adds 
afterwards,  **  This  enures  as  an  executory  grant."  (rf) 
But  Plawderij  486,  487.  of  the  case  before  cited,  says, 
'*  The  condition  is  an  agreement  real,  with  which  the 
hind  is  charged,  into  whatsoever  hands  it  comes,"  so 
that  no  act  between  the  grant  and  the  day  shall  pre- 
judice the  lessee.  No  fee  passed,  yet  it  was  bound. 
In  Co.  Liu.  218.  a.  it  is  said,   *'  If  the  condition  be 


(a)  Co,  Liu.  39a  6. 
(c)  P/bi0(/.486. 


(6)  P/ouKi.  481. 
(d)  Co.Lm.5tll.b. 


to 
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to  increase  aD  estate,  that  is  to  say,  (that  the  lessee 
is)  to  ha?e  fee  upon  payment  of  money  to  the  lessor 
or  his  heirs  at  a  certain  day,  and  before  the  day 
the  lessor  b  attainted  of  treason  or  felony,  and  also 
hefan  the  day  is  executed^  now  is  the  condition  become 
impossible  by  the  act  and  offence  of  the  lessor;  and 
yet  the  lessee  shall  not  have  fee,  because  a  pre- 
cedent condition  to  increase  an  estate  must  be  per- 
fonneif  and,  if  it  become  impossible,  no  estate  shall 
arise.''  The  execution  of  the  at&inted  person,  there, 
WIS  the  only  reason  why  it  became  impossible  to  per- 
ferm  the  condition ;  payment  to  the  attainted  person 
before  execution  would  have  taken  the  fee  from  the 
lord  bjr  rdadon,  for  an  attainted  person  is  not,  to  all 
piup'M^  dead  in  law.  It  will  be  said,  that  PawlM 
▼•  The  AUomey^General  {a)  shews  merely  that  the  sur* 
i^^odemr  or  mortgagor  may  redeem  against  the  lord  who 
takes  on  escheat  of  the  admitted  surrenderee;  but  it 
proves  also,  that,  where  a  perfect  tenant  forfeits,  the 
lord  diall  not  retain :  why  then  should  he  retain  on 
forfeitnre  of  a  tenant  who  has  surrendered,  who,  when 
k  sorreodered,  had  full  dominion  over  the  estate? 
OSes  T.  Qrooer  (5).  iSucli  a  person  may  so  affect  it, 
^  into  whatsoeyer  hands  it  comes  by  forfeiture,  it 
shall  be  bound ;  WalsinghanCs  case  {c\  The  lord,  by 
escheat,  b  assignee  and  privy  in  law(e2).  He  takes, 
tl^erefore,  subject  to  lien.  The  estate  or  the  land  is 
Wid.  Co.  Ldtt.  838.  b.  shews  that,  in  certain  cases, 
although  as  between  two  parties,  the  estate  of  a  sur- 
renderor may  have  vanbhed,  yet,  as  to  a  thurd  person. 


18SS. 

The  Kjho 

Lad  J  Jans 
St.  Johk 
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(•)  Bar^.  465. 
(c)  Btmi.  559. 


(6)  9  B'mg.  \Z9.  \e\. 

{d)  Co.LUt.  S15.  h.  552.4. 
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18SS.       it  shall  remain.    The  estate  may  be  freed  from  a  trusty 
'        but  not  from  a  charge;    WaUinghanCs  case  (a).     £ven 

Tba  Kxvo 

mgamu       if  the  estate  be  gone,  still  the  land  is  charged  {b\  and 

Sr.  JoBM      the  lord  cannot  retain  it. 

Assuming  that  the  doctrine  of  relation  does  not  apply 
in  this  case,  still  the  lord  may  be  bound;  for  it  maj 
be  contended  that  the  lord  is  owner  in  demesne^  ao  that 
the  custom  does  not  apply.  The  surrenderor  after  sup- 
render  is  not  tenant  to  every  intent ;  he  continues  tenant 
merely  for  preservati<3n  of  the  tenancy,  and  not  to  cauia 
escheat  (c).  In  Co*  Lit.  62.  a.,  it  is  said,  ^'  By  surrender 
out  of  court  the  copyhold  estate  passes  to  the  lord  under  a 
secret  condition  that  it  be  presented  at  the  next  oooft 
according  to  the  custom  of  the  manor;"  and  in  Co*  Oifg: 
holder^  s.  39.  it  is  said,  ^'  Till  admittance,  the  lord  takes 
notice  of  the  grantor  as  tenant;"  not  that  he  is  reallj 
tenant.  ^'  The  interest  is  in  him  but  secundum  (pddf  and 
not  absolutely.  The  grantee  cannot  be  deluded  of  the 
effects  of  his  surrender."  In  Bex  v.  Boughey  (d\  Hud^ 
royd  J.  says,  that,  *'  uQtil  admittance,  the  estate  is  not 
completely  taken  out  of  the  surrenderor."  But  he  who 
forfeits  must  not  be  simply  seamdttm  quid  a  tenant:  the 
estate  must  be  completely  in  him,  forfeiture,  being 
strictissimi  juris.  In  early  times  both  surrender  and 
admittance  were  real  conveyances.  Surrender  was  one 
conveyance,  admittance  of  the  porty  recommended  ly 
the  surrenderor  was  another.  The  admittance  then 
was  of  grace  and  favour,  now  it  is  of  right  (^);  and 
when  custom  had  bound  the  lord  to  admit,  both  wert' 
parts  of  one  conveyance ;  the  latter  formal  and  governed 

(a)  Phwd.  559.  (6)  Li't,  «.  S89.     Co.  JjUt.  849.  t 

(c)  Co.  Lin.  62.  a.     4  Co.  2J.  a.      (rf)  1 J9.  ^  C  575. 
(0  S  IFib.401. 
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bjthefimner,  which  is  the  essential  part     In  the  one       188S. 
Tiew,  « the  surrenderee  is  in  by  errant  of  the  lord,"       — — 
Bigden  y.  Vallier  (a),  Crouther  v.  Oldfield  (i),  and  so  is        mfdmgt 
the  tide  pleaded.     And  in  that  view  the  lord  must  be      fcw  Jbmh 
considered  as  in  by  the  surrender.     In  the  other,  re- 
kdoo  must  operate.     But  suppose  the  cestui  qui  use  did  ' 
not  seek  admittance.     The  lord  had  no  right  to  or  wish 
br  die  land;  he  required  a  serviceable  tenant     Hence 
die  sarrenderor,  being  the  lord's  villain,  must  by  the 
loid's  will  have  continued  tenant     But  the  will  of  the 
loid  so  continuing  him  tenant  ought  not  to  operate 
igiiDst  the  cestui  qui  use  for  the  purpose  of  forfeiture ; 
for  ^  the  estate  is  really  in  the  lord,  though  the  sur- 
renderor shall  have   the  profits:''   Allen  v.  AasA(c), 
^ien  V.  Vallier  (a).     It  is  said  in  Tavemer  v.  Crom- 
^{d)  that  the  party  admitted  is  in  by  the  surrenderor, 
bot  diat  has  reference  to  the  proposition  which  follows, 
dist  die  lord  cannot  afiect  the  estate  with  any  charges 
in  Hs  tnmsit  through  him. 

The  surrenderor  has  an  usufruct  to  allow  him  to 
perfonn  service,  but  to  give  him  more  would  prejudice 
the  lord,  for  by  escheat  the  service  is  destroyed.  ^  Te- 
nancy is  the  fruit ;  escheat  is  the  tree  itself."  (Spelman.) 
After  snnender  he  remains  tenant  by  fiction,  to  preserve 
die  tenancy,  but  not  so  that,  by  fiction,  the  tenancy  may 
be  destroyed.  Tenancies  are  often  for  certain  and  not 
lU  purposes.    Butler  and  Baker^s  case  {e). 

This  forfeiture  is  by  custom,  and  which  to  be  valid 
iiRKt  have  commenced  before  the  time  of  legal  memory. 
The  lord  bad  full  power  over  the  estate  before  the 

(■)  8  Vet.  MO.  257.      -*  (6)  1  Salk.  565. 

W  ^«y.  152.  (d)  4  Rep.  27  a. 

(«J  S  Co,  29  b.     8m  Plowd,  486.    Co,  Lilt,  2  b. 

Vol  V.  T  tenant 
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ISSS.       tenant  had  gained  an  estate  according  to  the  cottom^ 
■   ^  for  otherwise  the  lord  could  not  have  imposed  the  ood- 

a^aitut       dition  now  relied  upon,  it  being  solely  for  his  benefit. 
St.  Jquv      But  at  that  time  a  surrender  was  an  actual  conyeyance 
of  the  estate  to  the  lord,  and  he  actually  regranted  the 
estate  by  admittance.     The  surrenderor  was  no  teDUt 
after  the  surrender  and  before  admittance.     His  felonyy 
therefore,   could  not   have   been  contemplated  by  the 
custom ;    he  could  not  forfeit   to   the  lord  what  the 
lord  had  already.     The  felony  contemplated  was  ifait 
of  the  then  actual  tenants,    those   unaffected  by  sor* 
render.     The  custom  now,  no  more  than  then,  applies; 
it  is  a  private  custom,  it  causes  forfeiture,  and  is  to 
be  strictly  construed.     A  grant  of  conusance  does  not 
include  subsequently  created  actions  (a).     So  grant  of 
conusance  within  a  manor,  gives  none  over  land  soIh 
sequently  escheated  {b). 

It  may  be  said  that  the  lord  will  be  defrauded  if  the 
estate  be  neither  in  the  surrenderor  nor  the  surrenderoir 
for  the  purpose  of  forfeiture,  for  by  universal  pmctioe . 
the  mortgagee  is  never  admitted.     Now,  if  such  be  the 
practice,  the  argument  prims  impressionis  becomes  the 
stronger,  for  some  case  ought  to  have  been  found  which 
would  be  an  authority  on  the  other  side.     It  is  enough, 
however,  to  say  that  the  mortgagee  would  be  defrauded 
if  the  surrenderor  did  forfeit,  for  he  would  lose  his 
pledge,  the  lord  only  shifts  his  tenant.     Fraud  mnst  be 
alleged ;  it  will  not  be  presumed  in  a  case  of  mandamus. 
The  lord  will  lose  no   fruit  of  tenure,  he  is  triply 
secured,  by  the  continuing  tenancy  of  the  surrenderoTy 


(o)  14  J7.  4.,  so.     See  also  4/njf.  205.     J>ams*t  Jttp.  SSo.     Bn. 
Ahr,  «  Conmaooe,**  pi.  56, 
{h)  Plowd.  13a 

relation 
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rdatioo  of  admittance,   and   necessity  of  admittance.        18SS. 

Admittance  is  either  sought  for  or  not.     If  it  be  sought 

btf  no  question  arises.     If  it  be  not  sought  for,  the        t^miimm 

iMf  Jams 

rancnderor's  interest  is  gone,  and  the  lord  may  pro-      ar.  Joaw 
daim  aod  seize  quousque,  Slc     In  case  of  a  surrender 
to  wiO  sad  no  heir,  the  lord  seizes  till  the  appointee 
ooDttin. 

It  win  also  be  objected,  that  the  surrenderor  may 
totSii  bj  waste,  which  is  a  real  mischief  to  the  lord. 
Bm  that  is  remote,  and  will  not  be  presumed.  An 
idaiitted  sarrenderee  in  mortgage  might  so  forfeit,  but 
tbe  surrenderor  might  redeem. 

A  sorraider  In  these  times  is  a  conveyance  to  the 

lonL   If  not,  why  insist  on  admittance  by  the  lord  ? 

Heooe  a  man  may  convey  to  his  wife  and  to  future 

QNSi   A  surrender  is  different  from  a  grant  at  common 

hv,  because^  in   a  grant,    nothing   can  pass  if  the 

gmuee  be  non-existing  (a).     But  a  surrenderee  may 

be  DOQ-existing,  therefore  by  surrender  something  does 

pvi:  ^DO   more  passeth   to   the  lord  but  to  serve 

die  limitation "  (6).     A  surrender  to  the  lord  operates 

bf  tiiiismataiion(r).     It  resembles  a  feoffment  to  uses. 

If  tbe  uses  be  fature,  the  feoffor  has  a  right  to  the 

fobs,  and  most  therefore  do  the  services  (d) ;  but  he 

ii  not  tenant  to  cause  escheat,   though  he  is  tenant 

to  serve  on  juries.     Because  he  takes  the  profits,  he  is 

bound  to  do  the  services  {  not  because  he  is  simply  a 

tenant  to  the  lord,  for  the  feoffee  is  tenant. 

It  may  be  said,  that  on  a  covenant  to  stand  seised  to 
fntBre  oses,  the  lord  shall  take  on  the  covenantor's  escheat 
But  that  b  doubtful ;  Brake's  Abr.  tit  <<  Feoffment  to 

(«)  Co.  Cop^.  s.  41.  (6)  Co.  LUU  59  6. 

(c)  S«e  Co.  LUU  871 6.  \d)  IMU  t.  46S. 

T  2  Kw," 
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1S88.  C/f«i»"  pi.  50.,  is  contra;  and  again,  the  coTenanI 
"""""^  simply  tenant :  there  is  no  conveyance^  only  a  oof« 
MiMH  which  equity  will  not  enforce  against  the  lord* 
9k.  Jiniv  gaine  ▼•  Sparling  (a),  which  seems  contrary,  may  I 
explained,  for  in  that  case  there  was  a  surrender  o 
court,  on  condition  to  be  void  on  repayment, 
before  presentment  or  repayment  there  was  an 
surrender,  then  repayment,  then  a  third  sum 
The  second  surrender  was  held  goody  '*  for  the  < 
was  not  out  of  the  surrenderor  by  the  first  surrei] 
Now  in  that  case  it  must  be  observed  that  the  o 
was  between  the  second  and  third  surrenderees 
surrenderor  would  be  bound  by  the  second  twm 
and  the  third  surrenderee  claiming  under  him  i 
be  also  bound.  But  suppose  there  had  been  no  r 
ment,  could  the  second  or  third  surrenderee^  o 
lord  by  escheat,  have  taken  against  the  first  surrend 
Lord  Hale{b\  speaking  of  this  case,  says,  '*  the  in 
is  bound  by  the  first  surrender,  though  the  estaU 
not  pass  till  presentment."  So  that  the  want  o 
sentment,  not  of  admittance,  was  the  ground  i 
decision.  It  appears  not  only  from  what  Hate  saj 
from  the  report  in  Crokcj  that  if  the  first  surrendi 
been  duly  presented,  that  would  have  bound  the 
That  case^  therefore,  is  nothing  more  than  a  roo 
without  delivery  of  title  deeds,  and  a  second  mo 
with  delivery,  or  a  sale  without  register,  and  a  i 
sale  with  register,  the  second  conveyance  being 
fide. 

It  may  be  objected  that  a  surrender  is,  in  the 
likened  to  a  feofiment  within  the  view  without 

(a)  Cf.  Car.  879.  283.  (b)  Co.  LUL  62.  a.  noct' 
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liiere  nothing  passes  till  the  entry  (a) ;  bat  it  may  be       1B88. 

■nwered^  that  a  feoffment  with  livery  is  so  peculiar  that 

Boeoofejance  is  like  it,  not  even  a  fine,  though  it       «w*<mi 

nxnriedges  a  previous  feoffment.    And  that  ob|eo-      ar.Jflm 

<Moprofes  too  much.     The  feoffor's  heir  (there  being 

>o entry)  takes  unbound;  not  so  the  surrenderor's  heir. 

Tlie  feoflee's  heir  in  like  case  takes  nothing.    The 

Mdiniued  surrenderee's   heir   will  take  by  descent. 

Beadeii  as  against  feoffor  and  those  claiming  by  his 

•et,  the  feoffment  within  view  has  operation,  an  interest 

PMes  which   cannot  be  countermanded:   Pamns  v. 

fem{b).    It  may  also  be  argued,    that  the  lord  after 

wbeit  would  be  bound  on  the  death  of  such  feoffin* 

vilboot  heir,  for  it  is  an  inchoate  conveyance.     So  an 

ejoitible  mortgage  is  good  against  the  crown :  Casberd 

T.  W4ml(c).    So  the  lord  is  bound  in  tlie  case  before 

nfcrred  to  from  Burgess  v.  Wheate{d).    In  a  surrender 

Aelord  is  privy,  the  surrenderee  has  a  right  for  which 

ke  has  given  valuable  consideration,  a  conveyance  is 

n  progress,  the  part  gone  by  is  bindings  the  future  is 

cetHB,  therefore  the  lord  is  bound :  Rector  qfCheding" 

Wscase(e). 

The  return  may  be  set  aside  on  another  ground.    The 

amiliDent  of  the  surrender  binds  the  lord;  and,  as  said 

is  Sir  W.  Black.  16?.,  *^  If  the  lord  consent  to  a  con* 

<&ioo  or  trust  on  the  court  roll,  he  is  bound  by  it" 

Tmant  for  life  of  a  copyhold  sufiera  a  recovery  ia 

fee  in  the  lord's  court,  there  is  no  forfeiture,  for  the 

lord  is  a  party.    Keen  v.  Kirby  {g).    Could  Lady  Mild^ 

mty  have  taken  a  second  surrender  to  herself  from 

.a)  Co,  LU^  49 b.  il»)  1  Trn/.  IRd. 

{e)  6/Vic«,4ll.  {d)   I  W.  Bi.  150. 

{€)   1  Co.  155. 6.  (g)  I  Mad.  199. 

T  8  Bo9^s? 
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18S8.        Boyes?    N09  because  she  was  privy  to  the  first     If 
'~~~       privy  in  one  case  she  is  so  in  all.     She  knows  and  haa 
dmm        acknowledged  the  condition,  and  cannot  now  set  up  a 
8r.  JoHv      claim  of  interest. 
"*"^**  There  are  two  cases  which  appear  adverse  to  this 

application  j  Doe  v.  fVroot  (a)  shews  that  till  admittancr 
of  the  surrenderee  of  a  copyhold  upon  mortgage^  the 
surrenderor   continues   the  legal   tenant,  and   cannot 
devise  the  equity  of  redemption  even  after  the  surrender 
made,  without  a  new  surrender  to  the  use  of  his  wOl. 
Undoubtedly,  between  him  and  the  lord,  he  continuei 
tenant  for  the  purpose  of  service.    But  there  is  another 
answer.    On  repayment  of  the  mortgage  debt^  satisfiu>- 
tion  is  entered  on  the  roll,  and  the  mortgagor  is  not 
re>admitted.     If  he  before  repayment  were  not  obliged 
to  surrender  to  the  use  of  the  will,  the  appointee  would 
claim  admittance  where  there  was  no  surrender  to  the 
use  of  the  will,  which  would  be  absurd.^    Besides^  wha^ 
has  been  said  of  Burgainev.  Spurling{b)  applies  to  Do^ 
V.  Wroot  in  principle.     The  other  case  is  Peachy  v.  Tk^ 
Duke  of  Somerset  (c) :  tenant  of  inheritance  of  copyhold 
surrendered  in  strict  settlement;  he  having  an  infant  soo 
committed  forfeiture;  there  was  no  admittance  on  the 
surrender,  and  Lord  Maccle^ld  thought  the  whole  inhe- 
ritance was  forfeited.     His  opinion,  however,  was  obiter, 
the  infant's  case  was  not  before  the  Court.    The  grounds 
of  the  Chancellor's  opinion  are  from  the  forfeiting  and 
escheating  of  trustees  at  common  law,  and  from  the 
necessity  of  the  lord  having  a  forfeiting  tenant.     But 
trustees  at  common  law  are  very  tenants ;  and  it  seems 


(a)  5  Eatt,  138.  (b)  Cro.  Car,  273  283. 

(c)  1  Str.  447.     Pree»  in  Chtinc,  59B. 


from 


ur  THX  Third  Year  of  WILLIAM  IV.  S71 

torn  what  has  been  said,  that  a/orfeiting  tenant  is  not        1853. 
HecoMiy  in  freeholds,  much  less  in  copyholds. 
For  these  reasons  the  return  is  no  answer,  and  a 


TbeKiM^ 


pcfemptory  mandamus  must  ga  Sr.  John 


PUBip  Williams  contriL  The  question  in  this  case 
depends  opon  two  points :  first,  could  Boya^s  conviction 
have  created  a  forfeiture  if  he  had  not  made  the  sur- 
RBder?  and,  secondly,  does  the  surrender  to  Southwell 
pievent  the  forfeiture  before  his  admission ;  in  other 
wonbi  was  Soutkwdl  or  Boyes  the  tenant  at  the  time 
vbea  the  forfeiture  accrued  ? 

As  to  the  first  point,  it  is  clear,  the  custom  being 
uocontradicted,  that  Bcyes^s  conviction  would  have 
<Mted  a  forfeiture  if  he  had  not  made  the  surrender. 

Aa  to  the  second  point,  the  several  authorities  cited 
<B  the  other  side  as  to  the  doctrine  of  relation  only 
<kw  that  that  doctrine  applies  as  between  the  parties 
(D  the  surrender,  and  that  the  effect  of  it  is,  as  between 
Aem,  that  the  surrenderee's  title  begins  from  the  date 
^'^\  hot  they  do  not  in  any  degree  establish  that  the 
xmenderee  has  any  title  as  against  the  lord  before  admit- 
(me;  and  if  he  has  not,  it  follows,  that  if  the  surren- 
denv,  who  still  continues  the  lord's  tenant,  before  the 
admittance  of  the  surrenderee  commits  felony,  the  land 
cKheats  to  the  lord.  The  surrender  does  not  vest  any 
dung  in  the  lord  in  any  case,  but  where  the  surrender  is 
ihiolnte  without  the  expression  of  any  use  or  condition, 
vsd  then  only  when  no  otlier  intention  can  be  collected* 
The  surrenderor  is  trustee  for  the  surrenderee,  and  the 
^nist  lives  are  all  that  the  lord  will  look  to.  There  are 
Domerous  authorities  to  shew  that  the  surrenderor  con- 
^oes  tenant  till  the  admittance  of  the  surrenderee.     In 

T  4  Berry 


tiMur. 
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IBSS.       Berry  v.  Greene  (a),  a  copyholder  surrendered  to  the  me 

_    ^  of  J.  & :  the  lord  without  reasonable  cause  refused  to 

ogaimtt        admit  faicti.    The  question  was,  if  he  might  enter  without 

liidy  Jams  _ 

at.Joav  admittance?  The  Court  held  that  be  could  not,  tat 
after  the  surrender,  and  before  admittance,  he  who 
maketh  the  surrender  continueth  in  possession^  and  not 
the  lord  or  cestui  que  use.  So  in  Fitch  v.  Hocldejf  (i)* 
where  a  copyholder  surrendered  to  certain  uses,  and 
then*  to  the  use  of  his  will,  it  was  held  that  the  fise 
remained  in  the  surrenderor,  so  that  he  contioiied 
tenant  to  the  lord*  In  Smith  v.  Trigg's  (r),  Prati  G.J. 
said,  **  We  all  know  the  surrender  was  only  an  inatm- 
ment  by  which  the  lord  took  nothing,  and  the  estate 
notwithstanding  remained  in  the  surrenderor.  This  is 
plain  from  Cro.  Elizabeth^  441."  In  Viner's  Abr,  tit. 
Copyholdj  P.  a.  2.,  it  is  said  a  surrenderee  can  have  no 
title  before  admittance,  for  which  Barker  v.  Denham  (<f) 
is  cited.  That  case  is  stated  in  Viner^s  Abr.  Copg^ 
holdf  B.  b.  5.,  and  is  as  follows :  *^  Custom,  &c.,  that 
a  copyholder  might  surrender  out  of  Court  into  the 
hands  of  two  customary  tenants  to  the  use  of  another, 
and  that,  at  the  next  Court,  the  surrenderee  used  to  be 
admitted ;  a  surrender  was  made  into  the  hands  of  the 
steward  out  of  the  Court,  but  the  party  to  whose  use  it 
was  made  died  before  the  next  Court ;  and  the  supple- 
ment to  Cokeys  Complete  Copyholder^  5. 4. ;  citing  the  same 
case,  says  it  was  resolved  that  he  was  not  a  copyholder 
within  the  custom;  for  by  the  surrender  before  ad- 
mittance the  surrenderee  hath  jw  possession^  and  the 
heir  is  in  by  descent,  and  holds  by  the  copy  of  his 
ancestor,  and  so  the  cestui  que  use  is  not  a  perfect  nor 

(a)  Ov.  EHsu  549.  (6)  Cnu  EUu  449. 

(c)  Arv  487.  {d)  Styles,  US. 

compMi 
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(omfktecopyhdder:  and  it  may  be  compared  to  the  case        1839. 
where  a  man  makes  a  feoffment  in  fee  of  landsi  and      _    „ 
maka  hery  within  the  view ;  it  is  no  perfect  livery  till       ^f^    ' 
be  doth  enter  into  the  lands,  but  the  feoffor  may  punish       St.  Jomv 
a  tKfpBss  there  done  in  the  interim,  for  it  is  but  in- 
dMBtom  till  he  enter ;  and  so  it  is  in  the  case  of  a  copy- 
iwlder,  the  surrender  is  but  quasi  inchoatum,  as  before, 
till  he  be  admitted  to  the  copyhold."     And  in  Fin.  Ahr. 
title  Csfj^oUery  B.  b.,  it  is  said  (citing  Sham.  87.)  that  a 
rarauleree,  before  admittance,  has  neither  jus  in  re 
Boradrem,  nor  has  he  any  remedy  if  the  lord  refuses 
to  admit    And,  further,  <<  that  a  surrenderor  of  copy- 
bold  land  continues  seised  until  admittance  of  the  sur» 
J^ajderec;"  and  Fisher  v.  fVigg  (a)  is  cited.    In  the  same 
vork,  title  Copyholder,  D.  b.  8.  it  is  said,   *'  if  copy- 
holds sorrenders  to  B,,  and  the  steward  will  not  admit 
Un,  and  A  enters  and  occupies  the  land,  and  the  lord 
Iviogs  gectment ;  JB.,  though  not  admitted,  may  plead 
Dot  guilty,  and  shall  have  a  verdict;  quaere  rationem,  for, 

• 

ID  Rspect  of  the  possession,  it  seems  the  lord's  title  is 
dden;  lor  his  title  to  the  freehold  is  good  and  lawful, 
^1  comeqaently,  to  the  profits  of  the  freehold,  unless 
^DocfaercBo  make  title  to  the  profits,  which,  in  this  case, 
Mciss  difficult  without  an  admittance.  Quaere,  if  the 
^^^*m  is  not  that  the  lord  is  particeps  criminisj  sup- 
poiiog  him  not  to  suffer  the  steward  to  admit  JB."  Ar^ 
^^.George{b).  And  then  there  is  a  note,  that  hi 
tl^  supplement  to  Co,  Comp.  Copyh.  s.  5.,  which  cites  the 
^^^  case,  it  is  said  that  it  shall  be  found  against  the 
lord,  because  he  is  particeps  criminis,  because  it  shall 
be  intended  that  the  lord  would  not  suffer  the  steward 

(a)  I  F.  rmf.  17.  (6)   Yd9.  16. 

to 
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to  admit  bim,  and  Lord  Coke  makes  no  quaere  of 
But  it  is  added,  that  Lord  Chief  Baron  Gilbert^  in  t 
Treatise  an  Tenures^  p.  273*9  says,  it  seems  to  hi 
**  that  the  reason  of  the  case  was,  that  after  the  sc 
render  the  estate  continued  in  the  surrenderor^  and  not 
the  lord;  and  so  the  possession  of  the  surrenderee  w 
illegal  Against  the  surrenderor,  yet  it  was  good  agau 
every  body  else,  and  so  against  the  lord's  lessee." 

In  the  great  case  of  Roe  dem.  Jeffereys  v.  Hicks  {c 
where  the  question  arose  on  a  surrender  to  one  wl 
was  convicted  of  felony  and  hanged  without  admittanc 
it  was  held,  after  full  consideration,  that  the  lands  wei 
not  forfeited  to  the  lord,  but  descended  to  the  heir  < 
the  surrenderor,  and  that  upon  the  principle  that  by  tl 
surrender  nothing  vests  in  the  surrenderee,  nor  in  th 
lord;  but  until  admittance,  the  estate  in  law  is  in  tl 
surrenderor.  In  Com.  Dig.  Copyhold^  G.  3.  it  is  lai 
down,  **  if'a  copyholder  surrenders  to  A*  for  life,  wh 
dies,  tlie  copyholder  shall  have  it  again  without  n 
admittance;"  *^  nothing  passes  to  A.^  but  what  is  suff 
cient  to  supply  the  estate  for  life."  Ibid.  F.  14.  So 
copyhold  lands  be  surrendered  to  the  use  of  mortgage 
but  mortgagee  is  never  admitted,  the  mortgagor  o 
devising  them  must  surrender  them  to  the  use  of  h 
will:  Kencbel  v. Scrqfton[b).  But  if  the  lord  refuse  ac 
mittance,  the  copyholder  shall  have  all  actions  as  if  l 
was  admitted,  C(m.  Dig.  tit.  Copyholder^  G.  1 . 

On  the  death  of  the  surrenderor  a  heriot  will  b 
due,  and  therefore  if  he  die  before  admittance  of  tfa 
surrenderee,  the  latter  not  being  the  lord's  tenan 
who  is  to  give  the  heriot?    The  surrenderor  till  ac 


(a)  2  Wxh.  13. 


;6;  8  tm. 30. 
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mittance  does  all  suits  and  services,  be  sits  on  the 
homage,  but  the  surrenderee  cannot.  The  result 
then  is  this:  in.  the  language  of  Lord  Hardwicke  in 
Hmiv,  Morgan  (a)f  in  Chancery,  *^  a  surrender  does 
not  operate  by  way  of  transmutation  of  the  posses- 
siod;  the  estate  continues  in  the  possessor."  If  the 
surrenderee  had  no  right  to  be  admitted,  cadit  questio. 
If  he  bad,  it  was  by  his  own  laches  and  wilful  neglect  to 
avoid  the  payment  of  the  fine,  that  he  was  not  admitted 
before  the  forfeiture.  In  Tredwaj/  v.  Fotherley  (6),  a 
copyholder  made  a  conditional  surrender  for  securing 
iDooey  at  the  end  of  six  months.  The  money  not  being 
paid,  and  the  mortgagee  willing  to  continue  his  money, 
they  denred  the  lord  that  the  old  surrender  might  be 
taieo  op  and  a  new  one  made  for  six  months  longer, 
bot  the  lord  insisted  that  the  mortgagee  should  be  ad- 
mitted on  the  old  surrender  and  fine ;  and  the  Court  of 
Chaooery  would  not  relieve  against  the  lord.  If  the 
estate  is  not  held  by  the  surrenderor,  there  is  no  tenant. 
It  is  then  the  lord's  for  defect  of  tenants.  In  George 
^  Tkombury  v.  Jew  (c\  Lord  C.  J.  Willes  says,  "  The 
und  which  is  surrendered  to  the  lord  is  not  vested  in 
^  as  a  trustee,  but  he  is  only  an  instrument  or  conduit 
pipe,  by  or  through  whom  the  lands  must  be  conveyed 
according  to  the  surrender.  The  lord  can  never  be 
considered  as  a  trustee,  in  whom  the  land  is  to  vest  for 
Ac  benefit  of  the  devisee,  for  it  appears  plainly  by 
i^qAnji  174.,  4  Co.  23.  fl.,  and  Cro.  Eliz.  442.,  that  when- 
ever the  fee  simple  of  a  copyhold  is  by  surrender  limited 
^  the  use  of  a  will,  the  fee  simple  remains  in  the  copy- 


1838. 

The  Kino 
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(«)  Scrjt.  HUTs  MS. 

(4)  2  Vernon,  367.     Vin,  Air.  Coj-yholder,  ^22,  O.  •.  3. 

(c)  Ambler,  638,  9. 
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183S.  bolder,  and  is  not  vested  in  the  lord.  Therefore^  he < 
not  be  considered  as  a  trustee,  having  no  estate  ti 
in  him  for  that  purpose."     These  authorities  shew  that 


Hm  Kiwa 
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St.  JoHx  the  surrenderor  continued  tenant  to  the  lord  after  the 
surrender,  and  at  the  time  when  he  was  convicted  of 
felony ;  that  being  so,  the  estate  by  the  custom  escheated 
to  the  lord.  As  to  the  authorities  cited  on  the  other 
side,  the  lord  is  expressly  excepted  in  the  dictom  of 
Ashhurst  J.  in  Holdfast  v.  Clapham  (a).  In  Bwrgeu  v. 
Wheate  (6),  the  question  arose  in  a  court  of  equityi  and 
that  court  refused  to  give  relief  where  the  law  would 
not ;  and  that  was  the  only  point  decided.  The  tame 
observation  applies  to  Taylor  v.  Wheeler  (c),  where  die 
Chancellor  thought,  that  though  the  surrender  was  voidy 
yet  it  bound  the  land  in  equity.  The  passages  died 
from  Co.  LitL  and  Plowden  do  not  apply,  unless  it  be 
made  out  that  the  property,  between  the  surrender  and 
admittance,  vested  in  the  lord,  and  did  not  remain  in 
the  surrenderor,  and  the  authorities  are  all  the  other 
way.  Crouther  v.  Oldfield  {d)  shews  that  the  surrenderee 
is  in  by  the  grant  of  the  lord ;  but  he  is  not  tenant  till 
he  is  admitted :  in  this  view  admittance  and  grant  are 
convertible  terms.  Tavemer  v.  Cronntell  {e)  establishes 
that  if  a  copyholder  surrenders  to  the  use  of  another^ 
and  the  lord  admits  him,  he  is  in  by  the  surrenderor* 
In  Peachy  v.  The  Duke  of  Somerset  (g)^  Lord  MacdexfiM 
said,  *^  that  the  lord  must  always  have  such  a  tenant  on 
his  lands  as  may  be  sufficient  to  answer  all  demands, 
and  capable  of  committing  forfeitures.".  Doe  v.  Wrooi{k) 

(a)  1  T.R.  600.  (6)  1  W,  B.  IS.", 

(c)  2  Salk.  448.  (r/)  1  Salk.  865. 

(e)  4S£p.97a,  (g)  lAr.  451* 
(A)  5  EaU,  13S. 

is 
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is  an  express  authority  to  shew,  that  until  admittance  of  18S3. 

the  surrenderee  of  a  copyhold  on  mortgage,  the  sur-  -*— 

leooeror  continues  the  legal  tenant  Mobui 


8r.  JoBir 


Drnpur,  in  reply*    SouihweU  was  not  guilty  of  laches ; 
lie  vonid  not,  were  he  to  apply,  as  he  might,  to  equity, 
be  mamsted.     Equity  will  assist  a  mortgagor  who  has 
ktpM  the  day  of  repayment.    The  argument  for  the 
lord  mittt  go  all  lengths.    It  must  extend  to  this :  that 
MtODemtenral  mud  take  place  between  surrender  and 
adiiiittinoe^  an  act  of  the  surrenderor,  in  that  interval, 
dudl  prgodice  the  surrenderee.    A  surrender  is  a  charge 
in  dui  Court  as  well  as  in  equity.     Many  cases  cited 
skvthat  this  Court  notices  real  liens;  and  the  cases 
of  leodorand  vendee,  mortgagor  and  mortgagee,  dis- 
mor  and  disseisee,  apply,  as  they  shew  that  a  tenant 
nuj  be  substituted,  on  the  lord  claiming  by  escheat. 
^  Mgament  arises  from  illusory   surrenders.     The 
"Xd  may  refuse  admittance  on  such ;  and  no  Court, 
cttber  by  injunction  or  mandamus,  will  compel  him. 
'^kriot,  it  is  true,  is  due  on  Boye^s  death  ;  for  a  heriot 
ttifimitof  service,  and  he  is  tenant  for  service.     Sup- 
V^Sadhwell  had  been  admitted,  and  died;  a  heriot 
vookl  bave  been  due  from  him,  yet  Boyes  (supposing 
lie  had  committed  no  felony)  could  claim  from  the 
lord:  ia  truth,  all  the  inconveniences  that  can  be  sug- 
Sotted  on  the  part  of  the  defendant  apply  in  cases 
where  the  mortgagee  has  been  admitted ;  but  that  does 
not  hioder  the  mortgagor's  claim  to  admittance,   on 
P^ynent  of  the  mortgage  money.     They  are  nothing  in 
^^parison  with  the  inconveniences  set  up  by  the  de* 
^^^t's  claim,  viz.  that  in  every  mortgage,  in  order  to 
i^re  the  mortgagee,  there  must  be  two  admittances 

where 
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where  now  none  are  made,  two  fines  where  now  none 
are  due.  The  dictum  In  Hurst  v.  Morgan  {a\  "  that 
the  estate  does  not  pass  by  the  surrender,"  means 
only  that  it  does  not  pass  to  the  surrenderee.  The 
question  now  is,  whether,  to  some  purpose,  it  does  not 
pass  from  the  surrenderor  ?  The  surrenderor's  estate 
at  will  does  pass,  but  he  has  a  new  resulting  estate 
at  will  till  the  admittance.  The  surrenderee  claims 
the  first  estate  surrendered  to  the  lord.  The  latter 
estate  is  created  by  the  lord's  will  for  a  limited  and 
temporary  purpose ;  it  vanishes  on  admittance,  and  the 
admitted  is  in  of  the  old  estate  at  will  unaffected  by  any 
intermediate  act  of  the  surrenderor  done  while  he  held 
the  new  and  temporary  estate.  The  surrenderor  cannot 
contradict  such  acts,  but  the  surrenderee  can. 

If  the  surrender  and  admittance  be  two  conveyances, 
then  the  first  has  taken  the  estate  from  the  surrenderor; 
he  cannot  affect  it — he  is  a  stranger.  If  they  be  one 
conveyance,  there  must  be  relation,  else  there  will  be  a 


division  of  what  is  one  and  intire. 


Cur.  adv.  vuU. 


LiTTLEDALE  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court.  After  stating  the  man- 
damus and  return,  his  Lordship  proceeded  as  follows:— 

The  question  is,  Whether  if  a  copyhold  tenant  sur^ 
render  his  estate  to  the  use  of  another,  and  afterwards 
commits  and  is  convicted  of  felony  before  admittance 
of  the  surrenderee,  the  estate  is  by  the  custom  forfeited 
to  the  lord  ? 

The  case  was  argued  before  us  very  elaborately,  and 


(a)  Scrjt  HUl'^  MS. 


all 
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all  the  amborities  were  fully  entered  into.    The  Court        1833. 
did  iu>t  at  the  time  feel  greatly  pressed  by  the  weight  of . 
those  authorities ;  but,  as  they  were  numerous,  and  the        agaimi 
at^ment  was  chiefly  from  analogy,  we  wished  to  look       Sr.  Johv 
into  them.    After  a  careful  examination  of  them,  we 
are  of  opinion  that  the  estate  is  by  the  custom  forfeited 
to  the  lord,  and  that  a  peremptory  mandamus  ought 
nottoissoe.    It  is  conceded  that  as  between  the  sur- 
leoderor  and  surrenderee,  the  latter  cannot  be  pre- 
judiced by  any  act  done  by  the  former  subsequent  to 
the  surrender,  but  b  entitled  to  be  admitted  to  the 
estate  free  from   all  mesne  incumbrances.     It  is  con- 
ceded alsOi  that  the  surrenderor,  until  the  admittance  of 
the  lurrenderee,  continues  tenant  to  the  lord  for  all 
purposei  of  service.     The  estate,  therefore,  does  not  by 
the  sonender  vest  in  the  lord.     It  is  conceded  also, 
tbat  the  surrenderee  before  admittance  takes  nothing, 
but  that  on  admittance  he  is  in  by  relation  from  the 
time  of  the  surrender,  as  between  him  and  the  surren- 
deror, yet  he  has  not  been  tenant  in  the  mean  time ;  for 
it  is  disdnctly  held,  in  Doe  dem.  Jefferiesy.  Hicks  {a\ 
that  if  he  be  attainted  in  the  mean  time,  the  lord  will 
not  take  by  forfeiture. 

I?  then,  no  act  of  the  surrenderee  before  admittance 
will  work  a  forfeiture,  and  if  it  were  held  that  the  sur- 
renderor after  surrender,  although  he  be  tenant,  cannot 
hy  any  act  of  his  work  a  forfeiture,  it  would  follow  that 
ft  considerable  time  might  elapse,  during  which  the 
lord's  right  of  escheat  is  suspended,  and  that  not  by  any 
•ct  of  his  own,  but  by  the  acts  of  others,  which  he 
^^luuiot  prevent ;  for  he  can  neither  refuse  to  accept  a 

(a)  2  WiU.  13. 

surrender, 
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189S.        surrender,  nor  compel  a  surrenderee  to  come  in  and  be 
_-  •  admitted.     We  do  not  find  any  authority  for  such  a 

jV^^        proposition.     On  the  contrary,  it  is  laid  down  by  Lord 
St.  Johv       Chancellor  Macclesfield^  in  Peachey  v.  Duke  of  Somer^ 
set  {a),  that  the  lord  must  always  have  such  a  tenant 
upon  his  lands  as  may  be  sufficient  to  answer  all  de- 
mands, and  capable  of  committing  forfeitures. 

There  are  many  authorities  relating  to  freehold  estatesi 
and  some  relating  to  copyholds,  which  shew  that  the 
tenant  shall  forfeit  only  that  which  he  has ;  and  there- 
fore, in  Pmslett  v.  The  AUomej^General  {b)  (which  was  a 
case  of  freehold),  it  was  held,  that  a  mortgagor  had  a 
right  to  redeem  against  the  crown,  where  the  mortgagee 
in  possesion  had  been  attainted ;  but  it  is  plain  that,  in 
that  case.  Lord  C.  B.  Hale  sitting  in  equity  treated  the 
mortgagee's  interest  in  the  land  as  a  mere  pledge  and 
security  for  money.  It  is  no  authority  whatever  for 
saying,  that  the  estate  was  not  forfeited  to  the  lord 
at  law. 

It  was  argued  that  the  Court,  in  cases  of  mandamus 
to  admit  to  copyhold  estates,  frequently  looks  to  equit- 
able interests ;  but,  without  at  all  denying  that  this  may 
be  so  in  some  instances,  it  seems  clear  that  this  Court 
cannot,  in  such  a  case  as  the  present,  enter  into  a 
question  of  trust  or  adjust  the  equitable  rights  of  the 
parties. 

Upon  the  whole,  without  minutely  examining  all  the 
cases  cited  by  the  learned  counsel  for  the  surrenderee, 
we  are  of  opinion,  that  as  the  surrenderor  is  conceded 
to  be  tenant  for  all  purposes  of  service  until  the  ad- 
mittance of  the  surrenderee,  so  he  is  also  tenant  for  the 
Durpose  of  forfeiting. 

(a)  1  Str.  454.  (6)   ffardr,  465. 

One 
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One  poiot  more  remains*    Mr.  Dampier  argued,  that 
the  custom  here  stated  could  not  apply  to  such  a  case  as 
the  present,  because  the  custom,  to  be  valid,  must  have 
ensted  before  time  of  legal  memory,  at  which  remote 
period,  the  surrender  and  admittance  were  not  one  con- 
trance  as  now,  but  by  the  surrender  the  estate  vested 
in  the  lord,  and  was  regranted  by  him  at  the  time  of 
admittaooe;  so  that,  in  the  interval  between  surrender 
and  admittance^  there  was  then  no  tenant  at  all,  but  the 
^te  was  in  the  lord.     But  this  argument  proves  too 
Duidi;  for  it  shews,  that  whenever  there  was  a  tenant, 
such  tenant  might  by  the  custom  commit  a  forfeiture^ 
and  as  soon  as  ever  a  surrenderor  before  admittance 
came  to  be  considered  as  tenant,  and  the  estate  was  no 
longer  held  to  vest  in  the  lord,  the  custom  as  to  for- 
feiture immediately  attached  on  such  tenant.     If  it  did 
oot»  neither  would  any  other  of  the  customs,  and  the 
lod  would,  at  this  day,  have  no  tenant  at  all  between 
sorrender  and  admittance.     It  is  conceded,  however, 
that  he  has  a  tenant  for  the  purpose  of  services,  why  not 
•Iso  fcr  the  purpose  of  forfeiture  ?    The  consequence  is, 
tnat  this  role  must  be  dbcharged. 

Rule  discharged. 


1883. 
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The  King 
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Lady  Jum 
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1833. 


wedne$datf,      EowARDs  and  Othcrs,  Assignees  of  Maxwell 

June  5th.  '  ®         ,  ^  , 

Hyslop,  against  Verb  and  Others. 

r.  and  Co.,  A  SSUMPSIT  for  money  lent,  money  paid,  and  on 

flHsigneesofa  an  account  stated.     Plea,  general  issue.     At  the 

obtained  in  trial  before  Detiman  C.  J.,  at  the  London  sittings  after 

M.  H.  for**"*  Michaelmas  term  1832,  the  following  appeared  to  be 

1889  J/.  ^.  ^^  i^cts  of  the  case:  — 

F.'^^dcJ!***'  In  1826  one  Gordon  obtained  a  final  judgment  in 

4100^,  and  by  a  Scotland  against  W.  Hyslop  and  Maxwell  Hyslop^  the 

memorandum 

in  writing         bankrupt,   for  4100/.     Gordon^  on    the   80th  of  My 

it  was  agreed 

that  that  sum  1827,  assigned  the  judgment  to  the  defendants.     In 

posited  in  their  October  1829  MaoTwell  Hyslop  and  T.  G.  Edwards  de- 

custody^oiT*  posited  with  the  defendants,  who  were  bankers,  4100/i; 

^^^and^thalf'  "P^^  which  occasion  the  latter  signed  the  following  me- 

from  the  time  morandum  : — "  It  is  airreed  that  a  sum  of  4100^  shall 

such  depottt  ^ 

thouid  be  made,  be  deposited  b v  Maxwcll  Hyslop  and  T,  G.  Edwards  in 

and  during  Ut  r  j  j      r 

continuance,  v.  the  hands  of  Vere^  Wardf  and  Co.  for  safe  custody  on 

and  Co.  were  n     -m^  rr  t     rwi    ^^ 

not  to  pay  any  account  of  Maxwcll  Hyslop  and  7.  G.  Edwards  g  and 
and  all  interest'  from  the  time  such  deposit  shall  be  made,  and  during 
in^respect  of  i^  continuance,  Vere^  fVard^  and  Co.  shall  not  pay  any 
due^^n"uie  interest  thereon ;  and  also  that  all  interest  shall  cease 
j?^6™^"^         and  not  be  payable  upon  or  in  respect  of  the  amount 

Ju»  XE.  after* 

wards  became     due  from  MaxweU  Hvslop  and  W.  Hyslop  to  D.  Gordon 

bankrupt,  and  ^  '^     ^  *^      ^ 

his  assignees  on  upon  the  judgment  recovered  against  them,  which  has 

the  18th  of 

Hov.  1831  been  assigned  to  Vera,  fVard,  and  Co.,  which,  with  in- 
F.  and  Co.  terest,  is  now  ascertained  and  setded  at  4100/.;  and 
which  they        ^"^^  deposit  or  forbearance  of  interest  shall  not  gtye 

refused  to  pay : 

Held,  that  they  were  not  liable  to  pay  interest  on  that  sum  from  the  time  when  payment 

of  the  prindpti  was  demanded. 

Vere, 
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Vere^  Ward^  and  Co.  any  right  or  claim  to  the  sum  so  to        1888. 
be  deposited ;  nor  shall  the  said  deposit  or  this  memo-      _ 
Tandam  prejudice  or  affect  such  right  or  claim  in  any        agwut 
maimer  except  as  to  the  payment  of  interest  as  above." 
By  toother  memorandum  signed  by  the  defendants, 
they  agreed  that   if  Maxwell  Hydop^  T.  G.  Edwards^ 
T.  Kmder  the  younger,  and  A*  SaUmarshf  or  any  two 
of  theiD,  of  whom  Maxwell  Hydop^  if  then  living,  to  be 
«B%  should  at  any  time  thereafter  consider  and  declare 
tbat  tht  whole  or  any  part  of  the  sum  of  4100/.,  which 
Ittd  been  that  day  deposited  in  the  defendants'  hands  in 
the  joiDt  names  of  MarxeU  Hyslop  and  T.  G.  Edwards, 
ODght  to  he  treated  as  a  total  or  partial  payment  of  a 
debt  due  by  Maawdl  Ihfdop  and  W.  Hyslop  to  one 
•2X  Gordimj  and  which  had  been  assigned  to  the  defend- 
ttrti  as  a  security  for  a  debt  due  to  them  by  the  said 
D^Gordon,  then  and  in  such  case  the  4100/.,  as  to  the 
vliole  or  so  much  thereof  as  aforesaid,  should  be  and  be 
considered  as  an  actual  payment  on  account  of  the  debt 
doe  by  MaroDeU  Hyslop  and  W.  Hyslop  from  the  time 
of  making  such  deposit  with  the  defendants  as  aforesud. 
MaxwM  Hyslop  afterwards  became  bankrupt,  and  the 
'  pbuntiffi  were  appointed  his  assignees,  and  they  on  the 
iSth  of  iVbemi^  1831,  demanded  the  4100/.  of  the  de- 
fcndantfl^  which  they  refused  to  pay.     It  was  contended 
tbat  the  plaintiffi  were  en  tided  both  to  the  4100/.  and 
to  interest  from  the  day  when  the  demand  was  made. 
Tbe  kamed  Judge  directed  the  jury  to  find  a  verdict 
far  41002.9  reserving  liberty  to  the  plaintiffs  to  move 
to  increase  the  damages  by  adding  the  amount  of  in- 
torest    A  rule   nisi   having  been  obtained  for  that 
pvpose, 

U  2  Sir 


I 
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1888.  Sir  J.  Scarlett  and  FoUeit  now  shewed  cause.    The 

■"—^       general  rule  as  to  interest  is  correctly  stated  in  SdmffCs 

Cowards 

a^imti  Nisi  Priusj  8th  edit.  p.  376.,  viz.  ^^  that  interest  ought  to 
be  allowed  in  those  cases  only  where  there  is  a  contract 
for  payment  of  money  on  a  certain  day,  as  on  bills  of 
exchange  and  promissory  notes;  or  where  there  bai 
been  an  express  promise  to  pay  interest;  or  where  from 
the  course  of  dealing  between  the  parties,  it  may  be  in- 
ferred that  this  was  their  intention ;  or  where  it  can  be 
proved  that  interest  has  been  actually  made  of  die 
money."  The  present  case  does  not  fall  within  that 
rule.  Here  a  sum  of  money  was  deposited  in  the  hands 
of  bankers,  to  continue  as  a  security  against  a  judgmcDt 
obtained  against  M,  Hyslop  by  Gordon^  and  assigned 
to  the  bankers.  As  soon  as  the  deposit  was  deter- 
mined  by  the  demand  made  by  the  plaintiffi,  it  became 
money  had  and  received  to  their  use.  There  was  na 
contract  by  the  defendants  to  pay  any  interest  to  the 
plaintiffs  or  the  bankrupt. 

The  Solicitor^General  and  Kelly  contr^  FrcHn  the 
terms  of  the  agreement,  a  promise  by  the  defendants 
must  be  implied  to  pay  interest  from  the  tune  the 
money  was  demanded  for  they  stipulate  **  that  from 
the  time  such  deposit  shall  be  made,  and  during  its  am- 
tinuancej  they  shall  not  pay  any  interest  thereon.**  Thej 
must  therefore  have  intended  that  as  soon  as  the  de^ 
posit  was  determined  they  should  pay  interest ;  and  it 
ceased  to  be  a  deposit  as  soon  as  it  was  demanded  by 
the  plaintiff.  In  Randall  v.  Lynck  (a),  where  a  ship 
was  let  to  freight  by  charter-party  from  the  plaintiff 
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the  defendant,  the  usual  clause  in  the  deed,  whereby       183S. 

m 

It  was  covenanted  and  agreed  between  the  parties  that      _ 

£dwaki^ 

t  specified  number  of  days  should  be  allowed  for  loading  ammui 
and  unloading,  and  that  it  should  be  lawful  for  the 
filter  to  detain  the  vessel  for  those  purposes  a  further 
specified  time^  on  payment  of  a  daily  sum,  was  held  to 
nise  an  implied  covenant  on  the  part  of  the  freighter 
tnat  he  woald  not  detain  the  ship  for  those  purposes 
beyond  the  two  designated  periods ;  and  Lord  Ellm^ 
wrofh  there  said,  "  A  covenant  is  nothing  more  than 
tt  agreement  of  the  parties  under  seal,  and  if  they 
covenant  together  that  it  shall  be  lawful  for  one  to  hold 
tbe  other^s  property  for  a  certain  time,  that  is  em- 
pi>&tically  an  agreement  that  he  shall  not  detain  it  for  a 
longer  timf^  but  shall  then  give  it  up  to  the  owner;  if 
tbeo,  he  detain  it  beyond  the  time,  it  is  a  breach  of  the 
co?enanL"  In  Marshall  v.  Poole  (a)  it  was  held  that 
where  goods  are  to  be  paid  for  by  a  bill,  interest  is 
feooferable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and 
deU?ered;  and  that  upon  the  ground  that  as  the  agree- 
ment was  to  give  a  security  which  would  carry  interest, 
^d  as  the  performance  of  the  contract  would  have 
entitled  the  plaintiffs  to  interest  upon  the  bill,  they 
ODgfat  not  to  be  prejudiced  by  the  breach  of  it 

Denman  C.  J.  Generally  speaking,  money  deposited 
with  a  banker  does  not  carry  interest.  The  only  ques- 
^Q  is,  whether  it  can  be  clearly  collected  here,  from 
die  terms  of  the  agreement  between  the  parties,  that  it 

(a)  15  East,  98. 

Us  was 


I. 
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1888.       was  their  intention  that  interest  should  be  pmd  {rom 
„  the  time  when  the  authority  of  the  bankers  to  retain  the 

Edwards 

apaifut  money  was  countermanded  ?  Now,  I  think  that  does 
not  clearly  appear;  for  although,  by  the  agreemenlf 
interest  is  not  to  be  paid  during  the  continuance  of  the 
deposit,  non  constat  but  that  the  parties  may  have  con- 
sidered the  deposit  as  continuing  so  long  as  the  money 
actually  remained  in  the  hands  of  the  bankers.  I  there- 
fore think  that  it  does  not  clearly  appear  from  the 
agreement,  that  the  intention  of  the  parties  was  that 
interest  should  be  payable  by  the  bankers  from  the  time 
the  authority  to  retain  the  money  was  countermanded. 

LiTTLEDALE  J.  I  also  think  that  interest  is  not 
payable  in  this  case.  The  money  paid  in  to  jthe  bankers 
was  not  intended  to  be  called  for  by  the  plainti&  from 
time  to  time,  as  money  belonging  to  a  customer  usually 
is,  but  was  to  remain  there  as  a  deposit  and  a  secority 
against  the  judgment  for  an  indefinite  period ;  and  the 
bankers  expressly  stipulate  that  interest  shall  not  be  pay- 
able **  from  the  time  the  deposit  shall  be  madey  and 
during  its  continuance."  No  contract  by  the  defend- 
ants to  pay  interest  is  thence  to  be  implied,  because  as 
soon  as  the  money  ceased  to  be  a  deposit,  it  became 
applicable  to  the  general  purposes  of  the  plaindffiy  in 
the  same  way  as  if  it  had  been  paid  on  their  general 
account  into  the  bankers' ;  and  then  it  is  quite  clear  that 
no  interest  would  have  been  payable  by  law.  It  is  too 
much  to  say,  that  because  the  parties  expressly  stipo- 
lated  that  during  the  continuance  of  the  deposit  no 
interest  should  be  payable,  therefore,  as  soon  as  the 
money  ceased  to  be  a  deposit,  interest  was  payable. 
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In  MankdO  v.  Poole  (a)^  the  agreement  being  to  give  a       18S3. 
tecority  which  wodd  carry  interest  from  the  time  it       I 

Edwakm 

became  due,  the  law  implied  from  that  circumstance       njeainsi 
en  igieement  by  the  vendee,  on  breach  of  his  con- 
tnct  hj  not  giving  the  security,  to  pay  interest  from 
AattitDe. 

PaeuJ.    I  also  think  that  the  plaintiffs  are  not 

endtied  to  interest.     They  can  only  be  so  entitled  by 

tiie  speciil  terms  of  the  agreement.     To  make  out  that 

daio,  they  must  shew  that  the  intention  of  the  parties 

was,  that  from  the  time  of  determining  the  deposit, 

either  the  money  should  remain  at  interest,  or  interest 

be  paid  bj  the  defendants  if  they  did  not  pay  the  plain* 

tifi*  checks.     No  such  intention  can  be  collected  from 

the  tenns  of  the  agreement.     As  the  money  was  not 

to  be  drawn  out  by  checks,  to  be  paid  from  time  to 

tUBe^  bat  was  to  continue  for  a  certain  period  as  a 

dqxMJt  in  the  defendants'  hands,  they  guarded  against 

^poaribility  of  being  called  upon  to  pay  interest  during 

Aat  period,  by  expressly  stipulating  **  that  they  should 

M  be  80  liable  during  the  continuance  of  the  deposit.'' 

As  tooo  as  the  demand  was  made,  the  money  ceased 

to  be  a  eontinuing  deposit ;  it  became,  like  any  other 

Miqr  in  a  banker's  hands,  applicable  to  the  general 

pRposes  of  his  customer ;  and  on  that  he  is  not  liable 

to  pay  interest.     In  Marshall  v.  Poole  (a)  there  was  an 

^reement  to  pay  interest  from  a  specified  period ;  for 

the  vendee  agreed  to  pay  for  the  goods  by  a  bill  at  a 

certun  date,  and  that  would  carry  interest  from  the 

tine  when  it  became  due.     In   Randall  v.  Lynch  (fi) 

(a)  IS  SaH,  98.  (6)  19  Eatt,  179. 

U  4  the 
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188S.  the  ship  was  let  to  freight  for  a  specific  voyage;  and 
it  was  agreed  that  forty  days  should  be  allowed  for 

against  loading  and  unloading;  so  that  it  appeared  clearly  to 
be  the  intention  of  the  parties  that  the  freighter  should 
quit  the  ship  at  the  end  of  a  certain  time ;  and  that  was 
held  to  raise  an  implied  covenant  on  his  part  not  to 
detain  her  for  loading  and  unloading  beyond  that  period. 
So  if  there  were  a  lease  for  a  specified  number  of  yearsy 
and  a  covenant  by  the  lessor  that  the  lessee  should 
hold  during  that  period,  but  no  express  covenant  by 
the  latter  to  quit  at  the  end  of  the  term,  the  law  would 
raise  an  implied  covenant  by  the  lessee  to  quit  the  pre- 
mises at  the  end  of  the  term  ;  and  if  he  did  not  so  quit^ 
the  lessor's  remedy  would  be  in  covenant,  and  not  in 
assumpsit.  But  the  agreement  here  does  not  raise  the 
implication  contended  for. 

Patteson  J.  The  intention  of  the  parties,  to  be 
collected  from  the  agreement,  was  not  that  the  money 
should  remain  at  interest  at  all,  but  as  a  mere  deposit 
and  security  against  the  judgment.  I  am  not  prepared 
to  say  that  the  deposit  was  determined  till  the  money 
was  paid ;  for  money  may  be  said  to  be  deposited  in  a 
banker's  hands,  though  it  is  due,  and  payable  to  the 
party  to  whom  it  belongs.  This  action  is  founded  on 
the  countermand  of  the  deposit  by  the  plaintiffs ;  but 
then,  as  soon  as  the  money  was  demanded,  it  remained 
in  the  hands  of  the  defendants  as  bankers,  applicable  to 
the  general  purposes  of  the  plaintiffs,  and  consequently 
they  are  not  entitled  to  interest. 

Rule  discharged. 
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Morgan  and  Another,  Assignees  of  T.  Shirley,  wednnday, 
aBankrapt,  against  Brundrett,  Gent,  one,  &c.   ""* 

TROVER  for  plate.     Plea,  not  guilty.     At  the  trial  Apiwtywho 
befiwre  Detman  C.  J.,  at  the  London  sittings  after  Jl'^Jj^enrlr 
\Beiltickadmas  term,  the  following  appeared  to  be  the  !J^^*'^^ 
&cts  of  the  case :— The  bankrupt  had  carried  on  busi-  ground  that  it 

was  voluntarily 

oessasawine  merchant.     In  1821,  1000/.,  part  of  the  made  by  a 

trader  in  oon* 

HKmey  secured  by  certain  policies  of  insurance  effected  templation  of 
OD  the  life  of  one  Kingdey  with  the  Equitable  Assurance  must  shew,' not 
Company,  was,  amongst  other  property,  assigned  by  "ader^waa^in-* 
deed  bjr  die  father  of  the  bankrupt  to  the  defendant  t^iTmUl?  bVt' 
and  one  Newman*  as  trustees,  for  the  benefit  of  Mrs.  ^  ***•*  **• 

then  con- 

Mik^  a  daughter   of  the  settlor  and   sister  of   the  tempUted 
DBnkrapt,  and  her  children.     The  money  secured  by 
the  policies  having  become  payable  by-  the  falling  in 
of  the  life  in  1826,  the  bankrupt  obtained  the  policies, 
^  received  the  sums  assured  by  them,  amounting  to 
2669il,  from  the  Insurance  Company.     In  1830  an  ap- 
plication was  made  by  the  husband  of  Mrs.  Miles  to  the 
i^xAaui  to  have  the  1000/.  invested  according  to  the 
setdeinent,  and  the  bankrupt  was  applied   to  by  the 
defendant  to   refund   the    1000/.    for  the  purpose  of 
^bliog  the  defendant  and  his  co-trustee  to  make  the 
Vestment.     On  the  28th  of  June  1881  the  solicitors 
of  Mrs.  Miles^  by  letter,  called  upon  the  defendant  and 
Us  co-trustee  to  invest  the  1 000/.  for  the  benefit  of  Mr. 
uid  Mrs.  Miles^  threatening  in  default  of  their  so  doing, 
^  file  a  bill  in  equity  against  them ;  and  on  the  dd  of 
'^Vs/ 1831  a  bill  was  accordingly  filed  by  Mr.  and 
Mrs.  Miles  against  the  bankrupt  and  the  defendant  and 

his 
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189S.        his  co-trustee,  calling  for  an  investment  pursuant  to  the 

terms  of  the  settlement.     On  the  4th  of  August  there 

t^tdnst  was  a  meeting  of  the  bankrupt's  creditors  at  his  own 
counting-house^  and  another  on  the  18th.  The  de- 
fendant was  not  present  at  either.  On  the  10th  of 
August  no  appearance  having  been  entered  for  the  de- 
fendant in  the  Chancery  suit,  the  solicitors  for  the 
plaintiff  in  that  suit  wrote  to  the  defendant,  stating  that 
they  had  issued  an  attachment  against  the  bankrupt  for 
non-appearance.  The  contents  of  that  letter  were  com- 
municated the  next  day  to  the  bankrupt  by  the  defend- 
ant, and  he  told  the  bankrupt  that  the  costs  and  lOOOJl 
must  be  paid  by  him  eventually,  and  urged  hun  to  pay 
the  money  immediately.  Another  meeting  of  creditors 
of  the  bankrupt  took  place  on  the  23d  of  August^  at 
which  the  defendant  attended  in  the  character  of  soli- 
citor to  the  bankrupt  The  defendant  did  not  then 
claim  to  be  a  creditor,  but  the  bankrupt  intimated  that 
a  negotiation  for  a  partnership  was  in  progress  between 
himself  and  another  person,  and  the  meeting  of  the  cre- 
ditors was  adjourned,  in  order  to  give  the  bankrupt  an 
opportunity  of  completing  this  partnership,  it  being  at  the 
same  time  distinctly  understood  that  during  the  interim 
no  payment  or  preference  should  be  made.  On  the 
morning  of  the  24th  of  August  the  bankrupt  sent  two 
boxes  of  plate  (the  subject  of  the  present  action)  from 
his  house  to  the  chambers  of  the  defendant^  with  the 
following  letter:  —  "  My  dear  Sir, — Anxious  to  bear 
you  and  Mr.  Newman  harmless  as  to  the  claim  for  IQOQIL 
made  by  Mr.  Miles^  and  to  prevent  you  and  him  from 
being  taken  on  the  attachment  so  often  threatened  by 
Mr.  MUeis  solicitors,  I  hereby  deposit  with  yon  a 
policy  of  insurance  in  the  Guardian  on  the  life  of 
Solomon  Carter  for  500/.,  and  my  chest  of- plate,  on 
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oooditioQ  jott  will  invest  the  above  amount"     The        18S8. 
ooBmission  issued  on  the  28th  of  October  1831.     The        

HOROAV 

bnibupt  was  examined  as  a  witness  at  the  trial,  and        tigiana 

staled  that,  before  the  deposit,  he  had  been  repeatedly 

and  wgeody  pressed  by  the  defendant  for  the  money, 

or  security ;  that  at  the  dme  of  the  meeting  on  the 

tSd  of  Jbigiist  he  expected  to  get  a  partner,  and  had 

then  not  the  least  idea  that  he  was  insolvent,  and  that 

l>e  objected  to  pay  20s.  in  the  pound ;  but  he  admitted 

tbatk  had  cUshonored  his  acceptances  in  July^  and  did 

Bot  piy  any  in  August ;  and  that  in  those  two  months 

tkaneptances  so  dishonored  amounted  to  1000^    His 

debts  were  40,000/.     Only  45.  in  the  pound  had  been 

piid  when  this  action  was  brought. 

It  was  contended  for  the  assignees  that  the  delivery 
of  tbe  plate  was  a  voluntary  transfer  made  in  con- 
templatbn  of  bankruptcy,  and  therefore  void  by  the 
56.4.  a  16.  S.7S.  For  the  defendant,  on  the  other 
Ittod,  it  WB8  urged  that  the  bankrupt  at  the  time  when 
Ik  Blade  the  deposit,  did  not  contemplate  bankruptcy ; 
>od  even  if  be  did,  still  the  transfer  in  question  was 
Blade  m  Ganseqoence  of  a  pressure  upon  him  by  the  de- 
'^odant^  and  therefore  was  not  a  voluntary  act. 

The  Lord  Chief  Justice  told  the  jury  to  find  for  the 
pUotiffi,  if  they  were  satisfied  by  the  evidence^  first, 
^  the  deposit  of  the  plate  was  made  by  the  bankrupt 
ia  contemplation  of  bankruptcy,  and,  secondly,  that  it  was 
oude  vdontarily,  and  not  extorted  from  him  by  the  de- 
faidant;  and  in  considering  the  first  question,  his  Lord* 
^  observed,  that  if  the  bankrupt,  at  the  time  when  he 
'^  the  plate  to  the  defendant,  knew  that  he  was  in 
'^▼cat  circumstances,  that  of  itself  was  a  strong  fact, 
^  which  they  might  infer  that  he  contemplated  bank- 
'^iptcy;  and  it  was  for  them  to  judge  what  credit  was 

due 


■V 

U. 


292  CASES  IN  TRINITY  TERM 

1833.        due  to  his  statement  that  he  did  not  then  even  con* 
"""^        template  insolvency,  when  it  appeared  that  in  JtHu  and 

MoaoAK  ^  ^ 

ogam^  August  he  had  dishonored  his  acceptances  to  the  amoiint 
of  lOOO/*,  and  that  his  creditors  had  hitherto  receiyed  a 
dividend  of  only  4>5.  in  the  pound.  And  assuming  that 
they  should  be  of  opinion  that  he  did  contemplate 
bankruptcy,  they  were  then  to  consider,  secondly,  whe- 
ther the  deposit  had  been  made  from  a  fear  of  advene 
proceedings,  or  merely  in  consequence  of  some  collusive 
arrangement  between  the  bankrupt  and  the  defendant? 
The  jury  found  for  the  plainti£&,  and  stated  that  there 
was  an  undue  preference,  and  that  there  was  nothing 
compulsory  in  the  proceedings.  A  rule  nisi  having  been 
obtained  for  a  new  trial  on  payment  of  costs,  on  the 
ground  that  the  verdict  was  against  evidence, 

F.  Pollock  and  Martin  now  shewed  cause.  The 
questions  were  properly  submitted  to  the  jury:  firs^ 
whether  the  deposit  was  made  in  contemplation  of 
bankruptcy;  and,  secondly,  assuming  it  to  have  been 
so,  whether  it  was  made  voluntarily  or  under  fear  of 
compulsion :  Cook  v.  Rogers  {a).  Now,  first,  there  was 
ample  evidence  to  warrant  their  finding  that  it  was 
made  in  contemplation  of  bankruptcy,  for  from  the  Sd 
of  Jtdt/  1831  the  bankrupt's  bills  had  been  dishonored; 
his  debts  were  40,000/.  and  the  dividend  was  only  4j; 
in  the  pound.  On  the  3d,  18th,  and  23d  of  August  meet- 
ings of  his  creditors  took  place,  and  on  the  24th  the 
deposit  was  made.  Then  surely  the  jury  might  infer, 
from  these  facts,  that  the  bankrupt  must  then  have 
known  that  he  was  insolvent,  and  that  he  contemplated 
bankruptcy,  which,  to  a  trader,  is  the  probable  conse- 

(a)  7  Bing.  438. 

quence 
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opmce  of  insolvency.  It  is  true  that  he  swore  he  did  183S. 
uot  then  even  contemplate  insolvency;  but  the  jury  .- 
irere  not  bound  to  credit  his  testimony,  which  was  in-  _  agqinu 
€0Dtt8tent  with  the  other  facts  in  the  case.  Flook  v. 
J(Ma(a)  and  Poland  v.  Glj/n  (b)  shew  that  a  payment 
made  when  a  bankrupt  considers  bankruptcy  probable, 
e?eQ  tfaoQgh  not  inevitable,  is  void.  Then,  assuming  that 
he  didoootemplate  bankruptcy,  there  was  ample  evidence 
to  sbev  that  the  deposit  was  made  voluntarily  by  him, 
sod  Dot  under  fear  of  compulsion,  for  the  bill  in  Chan- 
cery was  not  filed  until  after  his  insolvency.  In  Cook  v. 
•Bogery(c),  Alderson  J.,  with  reference  to  the  question 
whether  a  payment  were  made  voluntarily  or  not,  said, 
that "  the  motives  and  intentions  of  the  bankrupt  may 
be  more  or  less  material,  according  to  the  nature  of  the 
tbreat,  and  the  degree  and  period  of  urgency  by  the 
cndhor."  It  is  true  in  Bayley  v.  Ballard  {d)  Lord 
lHleiiborough  said,  that  a  payment  was  not  to  be  consi- 
dered as  voluntary,  where  the  creditor  had  called  upon 
dke  faaaknipt  before  the  checks  (by  which  the  payment 
WIS  made)  were  delivered,  although  they  had  previously 
^  pat  into  a  clerk's  hands  for  the  purpose  of  a  vo- 
lootaiy  payment;  and  he  observed,  that  the  intermediate 
demand  prevented  its  being  a  voluntary  preference. 
[PoitmnJ.  The  authority  of  that  case  was  much 
questioned  in  Cook  v.  Sogers  (f )].  In  Ridley  v.  Gyde  {g) 
the  act  of  bankruptcy  relied  on  was,  the  giving  a  security 
to  Gyie  on  the  25th  of  October  by  way  of  fraudulent 
preference,  and  in  contemplation  of  bankruptcy;  and 
dedarations  made  by  the  bankrupt  on  that  day,  and  the 

(a)  ABmgh.  2a  (6)  Ibid.  p.  22.  note. 

(c)  7  Bmg.  449.  (4  1  Camp.  416. 

(0  7  Bbii.  446.  is)  9  Bhig*  349. 

20th 
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1885*        20th  of  Naoembery  to  a  creditor  wbo  pmsed  for  paj^ 
""~~'       ment,  were  held  admbsible  to  shew  the  intcntiQB  of  the 

MoROAir 

againu       bankrupt  in  giving  the  security. 

Sir  James  Scarlett  and  Butt^  contra.  The  law^  n 
stated  in  Cook  v.  Bogers{a\  is  not  disputed.  The  same 
rule  had  been  long  before  laid  down  by  Lord  EUem^ 
borough^  in  CroAy  v.  Crouch  {b).  Now,  in  this  cas^  firstf 
there  was  no  proof  that,  at  the  time  when  the  deposit  was 
made^  the  bankrupt  contemplated  barJcrvptcy.  There 
was  evidence  that,  for  some  time  before,  he  had  not 
been  able  to  honour  his  acceptances.  That  shews  that 
he  had  stopped  payment,  but  it  does  not  thence  follow 
even  that  he  was  insolvent ;  for  a  man  may  stop  pay* 
ment  without  being  insolvent,  and  may  be  insolvent 
without  being  a  bankrupt  Besides,  the  bankrupt  him- 
self swore  that  he  did  not  even  contemplate  insolvenqr, 
but  expected  to  pay  all  his  creditors  in  full ;  and  if  the 
jury  had  actually  found  that  he  had  delivered  the  plate 
in  contemplation  of  insolvency,  but  not  of  bankruptqr, 
the  transfer  would  not  have  been  void.  In  Fidgeon  y. 
Sharpe  (c),  Gibbs  C.  J.  told  the  jury  that  such  delivery, 
in  the  expectation  of  insolvency  only,  would  not  be  an 
illegal  act,  because  it  is  only  from  the  bankrupt  laws, 
the  policy  of  which  is,  that  all  the  creditors  should  be 
paid  alike,  that  the  illegality  arises;  and  afterwards,  in 
delivering  hb  judgment  in  the  same  case,  on  the  role  nisi 
for  a  new  trial,  he  says  {d) : — <<  I  find  in  all  the  cases^ 
from  Fordyc^s{e)  to  the  present,  the  fact  found,  that  the 
act  was  done  in  fraud  of  the  bankrupt  laws ;  it  most  be 

(a)  IBing.  438.  (6)  11  Ea$t,2Se. 

(c)  ]  Marth.  198.  {d)  5  TaunL  545. 

(0  1  Crap.  117. 

an 
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an  act,  then,  not  only  that  in  efiect  contravenes  the  bank-       1 838. 
lupt  Ibws^  hot  it  most  be  done  with  intent  to  contravene       

MoftaAW 

tlieiii,  and  in  contemplation  of  bankruptcy.  The  inno-  againu 
cenoeor  goilt  of  the  act  depends,  then,  on  the  mind  of 
Urn  vho  did  it ;  and  it  cannot  be  in  fraud  of  the  bank- 
rapt  laws,  unless  the  actor  meant  it  should  be  so."  But, 
asiomiiig  even  that  he  did  contemplate  bankruptcy,  the 
tiaosier  of  the  plate  was  not  made  voluntarily j  but  under 
fear  of  oompnlsion.  A  bill  had  been  filed  in  Chancery 
i^aiittt  the  bankrupt,  the  defendant,  and  Newman  i  the 
hubapt  was  bound  to  refund,  and  the  solicitors  of  Mr. 
lod  'iiiuMUes  had  pressed  him  for  a  long  time*  An 
attachment  was  out  for  non-appearance  to  the  bill ;  and 
tlie  bankmpt,  to  relieve  himself  from  pressure,  and  to  pre- 
vent himself  from  being  taken  on  that  attachment,  made 
tile  iefotat  Now,  the  general  rule  upon  this  subject  is 
stated  in  1  Deacon^ s  Bankrupt  Law^  p.  446. : — *^  Where 
a  trader,  under  a  threat,  or  an  apprehension  merely,  of 
kgil  process,  civil  or  criminal,  or  from  the  pressure 
and  importunity  of  his  creditor,  delivers  property  to 
Urn,  or  ^ves  him  a  power  to  receive  it,  the  transaction 
in  any  of  these  cases  is  not  considered  a  fraudulent 
pieferenoe^  even  though  the  trader  knew  himself  to  be 
inaolveot;  for  the  act  on  his  part  is  not  a  voluntary  act, 
but  one  which  proceeds  from  the  effect  of  fear  or 
apprehension."  Thompson  v.  Freeman{a)^  Whitmell  v. 
I3Mpt(m(&},  Hunt  v.  Mortimer  {c)y  are  authorities  on 
this  point. 

Bkhman  C.  J.     We  all  think  the  rule  for  a  new 
^  should  be  made  absolute,  on  payment  of  costs. 

(•)  1  r.  U.  155.  (6)  1  Etp*  N.  P.  C.  72. 

(0ioJi4:C.44. 

Little- 
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18SS.  LiTTLEDALE  J.     To   make   the  deposit  void,   two 

■^  thinffs  must  concur:    it  must   have    been   made   by 

MORGAK  ®  ^  ^ 

Qgaitut        the  bankrupt  voluntarily,  and  also  in  contemplation  of 
bankruptcy.     The  late   cases,   with  reference  to  the 
question  whether  a  payment  or  delivery  of  goods  has 
been  made  in  contemplation  of  bapkruptcy,  have  gone 
much  further  than  they  ought.   The  evidence  that  bank- 
ruptcy was  contemplated  in  this  case  was  very  slight. 
If  any  credit  was  due  to  the  bankrupt's  testimony, 
the  weight  of  evidence  was  the  other  way.     As  to  that 
point,  I  think  the  case  ought  to  be  submitted  to  another 
jury.     As  to  the  other  point  also,  I  think  that  there 
was  strong  evidence  to  shew  that  the  deposit  was  made 
in  consequence  of  pressure;  for  it  appeared  that  the 
defendant  had  frequently  and   urgently  asked  for  the 
money  or  security,  and  that  a  bill  had  been  filed  against 
the  bankrupt,  on  which  he  was  liable  to  be  taken  by 
attachment     That  part  of  the  case,  also,  I  think  is  fit 
to  be  considered  by  another  jury. 

Parke  J.  I  think  there  ought  to  be  a  new  trial  in 
this  case.  In  order  to  render  the  deposit  void,  it  was 
incumbent  on  the  plaintifis  to  shew,  first,  that  it  was 
made  in  contemplation  of  bankruptcy ;  and,  secondly, 
that  it  was  voluntary.  There  was  very  slight  evidence 
that  it  was  made  in  contemplation  of  bankruptcy.  The 
meaning  of  those  words  I  take  to  be,  that  the  pay- 
ment or  delivery  must  be  with  intent  to  defeat  the 
general  distribution  of  effects  which  takes  place  under 
a  commission  of  bankrupt.  It  is  not  sufficient  that  it 
should  be  made  (as  may  be  inferred  from  some  of 
the  late  cases)  in  contemplation  of  insolvency.  These 
cases,  I  think,  have  gone  too  far.    Upon  that  point 

alon^ 


IV  THE  Third  Ysar  op  WILLIAM  IV.  297 


MoilOAV 

mgaimM 
BtoiiDMnw 


•knei  I  tbink  the  present  case  ongbt  to  be  submitted  to       1855. 
nodier  joiy.     Upon  the  other  point,  I  think  there  was 
mnch  efidence  here  that  the  deposit  was  in  oonseqaence 
<^pnBQre^  and  upon  that  ground,  also,  I  am  of  opinion 
^tbe case  ought  to  be  reconsidered. 

Patiisoh  X  The  recent  cases  have  gone  too  great 
a  length.  Tbey  seem  to  have  proceeded  on  the  prin- 
cipk  that  if  a  party  be  insolvent  at  the  time  when  he 
nuiles  a  payment  or  a  delivery,  and  afterwards  become 
liuibiipt,  he  must  be  deemed  to  have  contemplated 
tMmkniptcy  at  the  time  when  he  made  such  payment, 
but  I  think  that  is  not  correct,  for  a  man  may  be  in- 
tolveol,  but  yet  not  contemplate  bankruptcy.  Upon 
^tpoiot  alone  I  think  the  case  ought  to  go  to  a  new 
triiL  Then,  upon  the  question  of  pressure^  in  order  to 
diew  that  the  deposit  was  made  voluntarily,  I  think  it 
OQ^t  to  have  appeared  clearly  that  the  bankrupt  took 
tbe  first  step  towards  making  the  deposit  Now  there 
W  evidence  that  be  had  frequently  been  asked  for  pay- 
loeDt  or  security.  Upon  both  grounds,  therefore,  I 
think  there  ought  to  be  a  new  trial,  but  more  par- 
ticokrlj  with  a  view  that  a  second  jury  may  reconsider 
the  first  question,  whether  the  deposit  was  made  by  the 
''^^pt  in  contemplation  of  bankruptcy. 

Rule  absolute. 


Vouv. 
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18SS. 


Friday,  Do£  dcm.  WiLLiAMs  aod  Others  agabM 

"^  Matthews  and  Others. 


Lands  were  Xp  JECTMENT  for  lands  in  the  parish  of  Dolgdieysssi 

jv^foriife,  Merionethshire.     At  the  Spring  assizes  for  '^^ 

iMMfoTiilw  county  in  1832,  the  cause  was  tried  before  Boumqiui 

alibutacer.  j  ^  verdict  taken  for  the  plaintiflf  as  to  all  the 

tain  excepted  ^ 

portion,  reserr-  miscs  claimed,  subject.  however,  to  be  conBned  to 

ing  the  like  " 

rents  as  were     fields  Called  Caer  Berthlwyd  and  Berthlmfd  Frytke^  it 

then  reserved, 

or  more.    The  this  Court  should   SO  tljiuk   fit,   upon   the  following 

rent  of  the 

lands  to  be  Case  :  •— 


tbenWV*  Lewis  Nanney,  Esq,  devised  premises,  induding  thoHi 

iT'isr.  mad^  ^"  question,  to  his  son  Robert  for  life,  and  afterwards  19 
utTnSlfnUoned  ^^ustees,  to  the  use  of  the  first  son  of  the  body  of 
lands  to  G.  Af.  jiobertf  bv  his  then  wife,  in  tail,  with  remainders  to  flbm 

for  three  liTes,  '      -^  -»  » 

at  the  yearly      uses  of  Robertas  Other  sons  and  daughters  successivdn 

rent  of  .''S/.   In  ^  ^  °  ' 

1815  he  made  in  tail,  and  divers  remainders  over.    The  will  contained 

to  G,  M.  of  a  power  to  the  testator's  son,  when  and  as  he  sbonld 

mfsoanVpart  become  entitled  in  possession,  to  make  any  lease  or 

landh  for  dif-  ^^^^  ^^  ^^^h  part  of  the  testator's  real  estates  (excspC 

the  rentof'40^  ^^^  capital  messuage,  tenement,  and  lands  called  Xiigia) 

h'm*  h^'^'th'  usually  let  or  then  let  to  farm,  to  any  person  or  penonif 

rent  could  not  for  one,  two,  or  three  lives,  or  for  certain  other  terms; 

be  apportioned, 

and  that  the  SO  as  upon  all  and  every  such  lease  there  should  be 
Toid  for  the  reserved  and  made  payable  ^^  the  like  rents,  servicoi 
^u  Yoid  as  to  heriots,  and  profits  as  are  now  reserved  and  payable  for 

the  same,  or  more,"  and  -so  as  no  fine  or  income  should 
be  taken  in  respect  of  such  lease  or  leases,  and  the 
lessees  should  execute  counterparts,  &c.    The  testator 

died, 
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died,  and  Bobertj  his  son,  succeeded  to  the  devised  18SS. 

estates  in  1787.  """"" 

In  1800|  Bobert  Natmey  demised  to  George  Matthews,  Wiluams 


voder  vbom  the  defendants  claimed,  the  messuage  or  Mjmucwf. 
teneoat^  closes^  and  land  called  Cefn^maelen,  and  the 
nwnoage,  &&  closes  and  land  called  Berthlvyd,  (part  of 
tk  devised  estates,)  for  three  lives,  (viz.  his  own,  and 
dMie  of  George^  his  son,  and  Sarah,  his  daughter) ; 
jieUtDigf  and  paying  therefore  to  the  said  Bobert,  his 
iieoi^  ftc.  the  yearly  rent  of  85/.,  and  also  such  other 
Wb,  MTfioes,  beriots,  and  profits  as,  including  the  said 
jevly  rent,  were,  at  the  time  of  the  making  of  Lemis 
\     JHomafg  will,  reserved  and  payable  for  the  same. 

Bj  indeotnre  of  lease,  dated  10th  of  April  1818, 
mde  between  the  said  Robert  Nanney  of  the  one  part, 
nd  the  said  George  Matthews  of  the  other  part,  it^was 
viloesMd,  that  in  consideration  of  the  yearly  rent  there- 
ittfier  reserved,  and  of  the  covenants,  provisoes,  and 
Hpnements  thereinafter  contained  on  the  part  of  the 
ttid  George  MaUhews,  hia  executors,  &c.  he,  the  said 
A  K  granted,  demised,  set,  and  to  fiirm  let  unto  the 
ttid  G.  i£,  Us  heirs  and  assigns,  all  that  messuage  or 
teoemeol^  ftc  called  Ce/h-maelen  (by  the  same  descrip- 
tion as  io  the  lease  of  1800.)  And  also  all  those  two  fields, 
pieett  or  parcels  of  land  formerly  called  by  the  several 
Mies  of  Caer  Berthlwyd  and  Berthlwyd  Frythe,  situate 
ii  the  pnrish  of  Dolgelley  aforesaid,  and  then  held  with 
the  Slid  tenement  called  Berthlwyd,  in  the  holding  of 
the  sttd  G.  Jl£f  bis  under-tenants,  or  assigns.  And  also 
nl  tfait  other  messuage  or  tenement,  &c.  called  Berth- 
htfiQaff  the  same  description  as  in  the  lease  of  1800) : 
JkabeDdttm  for  three  lives,  viz.  those  of  Bebecca,  Sarah, 
and  Martha^  the  daughters  of  the  said  G.  M. :  yielding 

X  2  and 
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1885.       and  paying  therefore,  &c.  the  yearly  rent  or  sum  of  i< 
^     ,  and  also  such  other  rents,  &c.  (as  in  the  former  Iease.1 

Dos  dmu  ^  ' 

Williams  The  fields  called   Caer  BcHhlwyd  and   BeriUm 

Mattbswi.  Frythe  were  before  and  at  the  time  of  the  testatoi 
death  part  of  the  demesne  lands  called  UTgyn,  ai 
therefore  within  the  exception  in  the  power.  The  ti 
farms  called  Cefn^maelen  and  Berthhcydy  were  let  t 
the  testator,  the  year  before  his  death,  at  yearly  no; 
amounting  together  to  29/* 

The  lives  in  the  lease  of  1818  were  in  existence  mhm 
this  action  was  brought.  Robert  Nanney  died  in  18) 
The  defendants  claimed  under  the  demise  to  Ge<^ 
Matthews*  The  demises  to  the  plaintiff  were  by  partie 
supposed  to  be  entitled  under  the  will  of  Lewis  Namii^ 
the  testator  if  there  were  no  valid  lease  subsisting  uodei 
the  power  which  had  vested  in  Robert. 

J.  H.  Lloyd  for  the  plaintiff.  The  demise  is  void  it 
to  that  part  of  the  premises  which  is  excepted  out  of  th0 
power ;  and  one  entire  rent  being  reserved,  it  is  void  U 
to  the  whole.  Doe  dem.  Bartlett  v.  Rendle{a\  LbH 
Mounfjot^s  case  (A).  The  reason  given  in  the  last-meo* 
tioned  case,  and  adverted  to  by  Dampier  J.  in  Doe  i€M» 
Vaughan  v.  Meyler  (r),  applies  here,  namely,  that  socb 
a  demise  tends  to  destroy  the  evidence  of  the  anctent 
rent  It  may,  perhaps,  be  contended,  that  no  suflBdeot 
ground  was  laid  for  assuming  that  the  lease  of  1800  wai 
surrendered ;  but  that  was  not  brought  into  queslaoQ  at 
the  trial:  the  former  lease  was  only  produced  there  tQ 
shew  what  was  the  rent  reserved  on  Ce/n^maelen  and 
Berthlwyd.    At  all  events,  the  facts  stated  on  the 


(a)  3 if.  4>  J.  W.  (6)  5  l?7>.  i,a.     .         (c)  ^U*^  8.97^ 

an 
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ire  not  soffident  to  raise  that  point  It  is  observable,  1838. 
towe?er,  that  the  two  leases  are  granted  for  different  — * 
Nil  of  lives.  WiLUAsu 

agauui 
Jdiinasiiri. 

WMjff  contri.     In  Doe  dent.  Bartlett  v.  BendU{a\ 

tkittenradon  was  to  be  of  the  ancient  and  accustomed 

yfark/  rents  here  it  is  ^^  of  tie  like  rents  as  are  now 

f^fervei  and  fcttfable^  or  merer     By  the  lease  of  1800, 

^feotof  3Sl»  was  reserved  in  respect  of  the  two  farms 

fonoaly  let  by  the  testator  at  29L ;  and  when  the  same 

^nnsare  let  in  1813,  with  the  addition  of  the  two  fields 

int  comprehended  in  the  power,  the  rent  is  40/.  for  the 

^h6ki  that  is,  the  former  rent  of  35L  is  still  reserved 

oat  of  the  two  farms,  and  SL  added  in  respect  of  the 

fields.    This  distinguishes  the  case  from  Doe  v.  Iten^ 

dr(a),  and  from  J^n-d  Mounfjoi/*s  case(i),  where  the 

'cot  was  reserved  out  of  lands  formerly  demised,  and 

Imdi  not  leased  before^  and  there  was  nothing  to  shew 

tbitaoy  precise  portion  of  the  rent  issued  out  of  one 

or  the  other.     The  whole  rent  here  is  sufficient  in 

•moont    \Parke  J.  It  cannot  be  known,  from  the  data 

io  this  esse,  what  would  be  the  proper  portion  of  rent 

OD  either  part  of  the  demised  property,  the  value  of 

tbetvo  closes  not  being  given.]     In  Doe  v.  Meyler  (c), 

Jumpier  said,  that,  in  adverting  to  luord  Mountjot/s 

CMe  at  the  trial,  he  overlooked  the  distinction,  that  the 

gnnt  and  render  of  one  entire  rent  in  that  case  tended 

to  destroy  the  evidence  of  the  ancient  rent;  but  that  was 

M  to  in  the  case  then  before  the  Court,  because  not  any 

nat  was  necessary  to  be  reserved  for  the  lands  in  fee 

>iD|^;  and  in  Co.  lAtt.  148.  £.,  it  is  laid  down  that,  ^Mf 

W  »M  4  *.  99.  (*)  5  Etp.  4.  a.  (c)  2  Af.  *  iS.  275. 

X  3  9  man 


agauut 
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188d«       a  man  be  seised  of  two  acres,  one  in  fee  and  another  i 
_  tail,  and  make  a  lease  for  life  or  for  years  of  both  acre 

WiLUAMi  and  dieth,  and  the  issue  in  tail  avoideth  the  lease,  the  lei 
shall  be  apportioned."  Why  may  not  the  rent  here  i 
well  be  apportioned  between  the  lessee  and  the  iasue  i 
tail  claiming  under  the  will  ?  IParke  J.  In  Doe 
Meyler{a)  there  was  a  good  lease  of  both  portkm 
daring  the  life  of  the  lessor,  by  estoppel ;  and  after  h 
death  the  lease  continued  good  as  to  the  freehold  pari 
it  would,  therefore,  be  necessary  to  make  an  appa 
tionraent]  In  Sugden  on  Powers^  p.  642.  (5th  ed.) 
is  said :  -—  <Mt  frequently  happens  that  lands  conipri^ 
in  a  power  are  demised  in  the  same  lease  witli  lands  k: 
comprised  in  the  power;  or  lands  are  demised,  as 
some  of  which  the  power  is  duly  complied  with,  and  i 
to  others  it  is  not :  and  in  these  cases  the  validity  a 
the  lease  depends  upon  the  quantum  of  the  rent  re 
served,  and  the  mode  of  the  reservation."  And  Hoi 
V.  Wliitfield{b)  is  there  cited,  where  the  ancient  rent  o 
65.  was  required  to  be  reserved,  and  it  appeared  du 
the  lands  within  the  power  inter  alia  were  demised 
reserving  proinde  6s.  per  annum,  and  it  was  hel 
good.  \JParke  J.  The  point  there  taken  by  the  Coa\ 
was,  that  there  appeared  to  be  a  distinct  resermtio 
of  the  65.  rent  for  the  lands  comprised  in  the  pcywe 
Patteson  J.  In  Doe  v.  Meyler  (a)  it  might  have  bee 
that  the  proper  rent  was  reserved  upon  the  lands  con 
prised  in  the  power,  for  Dampier  J.  observed  that  th 
lands  held  in  fee  might  have  been  demised  without  nr 
rent.  Parke  J.  Doe  v.  Meyler  (a)  was  analogous  to  th 
case  of  a  person  leasing  at  an  entire  rent  lands  to  whid 

(«)  8  Af.  4*  &  276.  (b)  1  Ventr.  338.     S  Sftom.  57. 

h 
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he  has  title  and  others  to  which  he  has  none,  where,  on        18SS. 
the  lessee  being  evicted  of  part  by  title  paramount,  the       *""" 

not  Qqr  be  apportioned  (a).]  Williams 


ognvui 
Matthews. 


DnrMAM  C  J.  Doe  dem.  Bartleii  v.  Bendle  (b)  is  a 
desr  sutbority  for  the  plaintiff  as  to  the  first  point ;  and 
die  second  (as  to  the  surrender)  does  not  arise  upon  the 
case.  The  plaintiff  must  have  a  verdict  for  the  whole 
of  tbe  premises. 

I'imEDALE,  Parke,  and  Patteson  Js.  concurred. 

Verdict  to  be  entered  as  above. 

(«)  fa  flmmmw  ▼.  Lambant^  2Eatt,515.  {b)  3M.  j-  S.99. 


I^ocEwooD  and  Another  against  Thomas  Salter  Friday, 
and  Sarah  his  Wife. 

pOTENANT  on  an  indenture  made  between  the  Toadedar-  t^ui^cs^f 

defendant  Sarah  (while  unmarried)  of  the  first  part,  husbar^and 
-^tottwD  Carr  of  the  second  part,  Sophia  George  of  the  due*frofTi  Oie*  ' 
Aird  part,  and  the  plaintiffs  of  the  fourth  part,  whereby  ^^ert*Ji^"lhe 
in  ooosideration  of  a  marriaxre  about  to  take  place  be-  '»>»*>«°«**«  d»- 

^  ^  charge  under 

^cen  the  said  M.  C.  and  5.  G.,  and  for  making  some  the  iosoiTent 

act  i«  a  good 

pfovisioii  for  them  and  the  issue  of  such  marriage,  the  plea. 

Quasre 

^Sgrah  covenanted  within  six  calendar  months  after  Whether  it  can 
"Kh  marriage  to  pay  the  plaintiffs,  their  executors,  &c.  the'^fe  had* 
m^  widi  interest  from  the  time  of  the  marriage  till  JI^P,^'"  ^"^ 
PTmeot:  averment  that  the  marriage  to6k  place,  and 
'   ax  calendar  months  elapsed :  breach,  non-payment  by 
^^  while  sole,  or  by  the  two  defendants  since  their 
''^vriage.     Plea,  that,  since  the  declaration,  but  before 

X  4  the 
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18S5.        the  time  for  pleading  expired,  to  wit,  on,  &c^  the  de- 
,  fendant  Thomas  was  discharged  under  the  insolvent  actf 

agamtt        wherefore  the  defendants  prayed  judgment  if  the  plain- 
tiffs  ought  further,  &c.     General  demurrer.    Joinder. 

Cresswell  in  support  of  the  demurrer.  The  plea  ii 
no  answer.  The  insolvent  act  only  precludes  the 
plainti£&  from  taking  the  person  or  property  of  the 
husband :  it  is  no  bar  of  proceedings  against  the  wift 
for  a  cause  of  action  arising  before  marriage.  Chalk  v. 
Deacon  (a) :  and  execution  against  her  will  be  enforced 
by  the  Court,  unless  it  appears  that  she  has  no  separate 
property,  Sparkes  v.  Bell{b).  In  Pitts  v.  MeUer{c\ 
and  Finch  v.  Duddin  (d),  the  wife  being  taken  in  exe- 
cution  in  an  action  against  husband  and  wife,  the  Cour 
refused  to  discharge  her,  no  fraud  appearing;  and,  ii 
the  latter  case^  the  cause  of  action  seems  to  have  arisen 
during  the  coverture.  The  husband,  in  this  action,  was 
liable  to  be  joined,  merely  for  conformity,  to  obtain  a  valid 
judgment  against  the  wife.  If  the  present  plea  is  an 
efiectual  bar,  the  wife,  if  the  husband  died,  could  not 
be  sued  again;  the  action,  though  substantially  against 
her,  is  barred  for  ever.  In  Miles  v.  Williams  et  Ux.  (e), 
it  was  held  that  debts  of  the  wife,  dum  sola,  were 
discharged  by  the  husband's  bankruptcy :  that  decision, 
however,  proceeded  on  a  fallacy ;  viz.,  that  debts  due  to 
and  from  the  wife  were  to  be  considered  in  the  same 
light,  that,  as  the  one  passed  to  the  husband's  assignees, 
so  the  other  must  be  proved  under  his  commission. 
But,  although  debts  due  to  the  wife  dum  sola  may  be 
reduced  into  possession  by  the    husband  or  by  his 

(a)  6  J9.  Jf.  128.  (/•)  8  5.  41-  C.  1. 

(c)  S5/ra.  1167.  ((/)  Ibid.  1S37. 

(0  1  P.  Wm$.  S49. 

assignees 
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ass^Dees  ibr  the  benefit  of  the  estate,  yet,  on  the  other        1833. 
kod,  •  creditor  of  the  wife  before  marriage  might  have 


execQticNi  against  any  separate  estate  which  she  had ;        agamtt 

ttid,  n  to  this,  the  husband's  bankruptcy  would  make 

no  iflerence^   for  the  separate  estate  could  not   be 

'odied  by  the  assignees,  Bosvil  v.  Brander  (a).    [Z^V/fe- 

^J.   The  question,    as    to    the   discharge   of   the 

^ife  on  the   ground  that  she   has   no  separate   pro- 

Pert^i  is  matter  of  equity:    the  applications  in  the 

^ttes  Alt  dted  were  to  the  equitable  jurisdiction  of  the 

Comt    Parke  3*  The   certificate  of  bankruptcy  is  a 

*tatntable  rdease  of  the   husband ;   and,  if  so,  does 

not  it  rdease  the  wife  also  ?j    If  the  wife  is  released 

there  am  be  no  right,  either  legal  or  equitable,  to  keep 

ber  in  custody,  whether  she  has  separate  property  or 

not   Tbe  insolvent  act,  7  G.  4.  c.  57.  $•  46.,  provides 

tint,  by  the   adjudication   there   mentioned    the   in- 

aolreot  shall  be  discharged  from  custody,  and  entitled 

to  the  benefit  of  the  act,   **  as  to   the  several  debts 

i&d  aoms  of  money  due  or  claimed  to  be  due,  at  the 

time  of  filing  such  prisoner's  petition,  from  such  pri- 

Mer  to  the  several  persons  named   in   his   schedule 

^  crediton;"    and  by  sect.  61.   it  is  enacted,   that 

^  aoy  person   shall  have  become  entitled  to   the 

lieoefit  of  the  act  by  such  adjudication,  no  fi.  fa.  or 

elegit  diall  issue  on  any  judgment  against  such  prisoner 

^  aoy  debt  with  respect  to  which  he  shall  have  so 

i^ecome  entitled;   and  if  any  action  shall  be  brought 

*l!U08t  such  person  for  any  such  debt,  it  shall  be  lawful 

"^  him  to  plead  generally  that  he  was  discharged  under 

^eact    It  b  not  meant  by  this  clause  that  the  action 

*M  not  be  maintainable ;    still  less  that  it  shall  be 

(a)  1  P.  Wmt.  458. 

barred 


fiAUBA. 
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18SS.  barred  where  the  debt  was  due,  not  from  the  insolTen 
only,  but  from  him  and  his  wife*  [^Littledak  J.  Wool 
not  the  creditors  of  the  wife  be  entitled  to  a  diyidtm 
out  of  the  husband's  estate?]  They  might,  but  the 
would  not  be  bound  to  take  it.  [Parke  3.  An  argomeo 
like  that  on  section  61.  might  have  been  used  in  MiU 
v.  Williams  (a).]  That  case  went  on  a  wrong  principle 
IParke  J.  Lord  JRedesdale  decided  in  the  same  wi^ 
in  the  Matter  of  M'WiUiams^  a  Bankrupt  (6)0  Tha 
only  shews  that  under  the  circumstances  of  that  caa 
a  debt  of  the  wife  might  be  proved  under  the  bus 
band's  commission.  '  It  does  not  follow  because  hi 
estate  is  liable,  that  her's  is  not  In  this  case  i 
would  be  necessary  to  go  the  length  of  saying  tha 
a  remedy  against  the  husband's  estate  bars  any  pio< 
ceeding  against  that  of  the  wife.  {Patteson  3.  Sec- 
tion 72.,  which  enables  a  married  woman  to  petition 
and  obtain  her  discharge,  is  certainly  in  your  favour 
because  there  it  is  implied  that  a  judgment  has  gom 
against  the  wife,  upon  which  she  has  been  taken  ii 
execution.  If  she  were  in  custody  on  mesne  process 
she  would  be  entitled  to  her  discharge  independently  ol 
the  act.  That  clause  was  introduced  in  consequence  oi 
the  decision  in  Ex  parte  Deacon  (c).] 

ArchbM  coxitxk.  The  plea  shews  good  ground  d 
dbcharge  as  to  the  husband,  and  also  as  to  the  wife, 
during  coverture  at  least  In  Miles  v.  Williams  {/l^i 
Parker  C.  J.  even  intimates  an  opinion  that  the  wife 
is  discharged  for  ever.  In  Sparkes  v.  BeU{e\  and 
Ex  parte  Deacon  {c\  the   question  was,    whether  the 

(a)  1  P.  Wnu.  249.  (6)  1  Sck.  4-  Lefr.  169. 

(c)  5  ^.  4-  ^*  759.  {d)  I  P.  Wmt.  257. 

{e)  SB.  j^C  1. 

Court 
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Court  fnooU  interfere  Ibr  the  purpose  of  relieving  the        1883. 
wk,  tk  hndMUid  being  insolvent:  those  cases  do  not 
borondittof  an  action  against  husband  and  wife^  where 
diehafauidy  after  being  discharged  under  the  insolvent 
•G^  sad  having^  on  that  occasion,  included  the  wife's 
debt  io  his  scfaednle^  is  joined  in  an  action  against  her 
far  OQBfbraiitjr.    If  the  wife  had  separate  property  avail- 
able k  fltisfiurdon  of  the  debt,  that  should  have  been 
ipediDjr  replied.     By  demurring,  it  b  admitted  she  had 
OdMi   ILUikdide  J.    The  separate  estate  could  only 
betikeoiiotioe  of  on  application  to  the  equitable  juris- 
^doDcf  the  Coort.]    The  discharge  by  adjudication 
of  die  Isadvent  Court  is  analogous  to  that  by  certificate 
Older  seommission;  the  pleas  are  similar,  except  that, 
u  tfae  htter  case,  the  conclusion  is  to  the  country. 
ifiZer  V.  WUUams {a\  is  in  point;  and  is  confirmed  by 
M^WSkm^u  case  (A),  which  shews  that,  by  marriage, 
dio  irift^i  dd)t  becomes  that  of  the  husband.  [^Patteson  J. 
Bit  it  does  not  cease  to  be  the  wife's.]    The  reasoning 
i&  liifai  V.  WUUams  (a)  is  correct.    The  debts  due  to 
^inbpsss  with  her  other  property  to  the  assignees, 
^  niy  realise  them  after  the  husband's  death  if  they 
^  to  do  so  in  his  lifetime ;  and  it  would  be  hard,  i^ 
v^Mo  ihe  has  given  np  her  claims  against  others  for  the 
boefit  of  her  husband's  estate,  she  should  still  remain 
Ude  to  demands  against  herself.     The  seventy-second 
*sctioQwu  passed  to  remove  difficulties  which  had  arisen 
in  pvticalar  instances  from  the  wife  not  being  able  to 
*MgQ  or  give  a  warrant  of  attorney  under  the  insolvent 
Kt;  but  it  has  no  bearing  on  the  present  ease. 

(a)  1  P.  Wm9.  S49.  (0  1  Sek,  *  Ltf.  169. 

Cresfnx^U 


Sauxa. 
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1833.  Cresstoell  in  reply.      As  to  the  hardship  suggested, 

""""^  a  like  complaint  misht  be  made  in  cases  where  the 
agamtt  husband  has  not  been  insolvent,  and  property  of  the 
wife  has  become  part  of  his  estate.  It  would  also  be  m 
case  of  hardship  if  the  wife  survived  the  husband,  and 
had  property  to  a  large  amount;  and  yet  (which  would 
follow  from  the  argument  on  the  other  side)  a  creditor 
could  not  then  sue  her  for  her  own  debt,  because  the 
husband,  in  his  lifetime,  had  been  insolvent.  And,  if 
this  be  not  so,  why  should  a  creditor,  bringing  an  action 
in  the  husband's  lifetime,  be  in  a  worse  situation  than 
one  suing  after  his  death  ?  The  principle  of  the  insol- 
vent act  is  only  that  the  person  who  gives  up  all  shall 
be  discharged.  ZParke  J.  The  husband  gives  up  all 
wherewith  he  might  pay  the  wife's  debts.]  She  may 
have  had  no  property  but  such  as  he  could  not  give  up; 
and,  on  the  faith  of  that,  her  debts  may  have  been  con- 
tracted. The  plea  of  dbcharge  under  the  insolvent  act 
is  given  by  7  G.  4.  c.  57.  5. 61.  to  <*  such  person  "  only 
as  shall  have  been  discharged  under  the  act,  '<  his  heirs, 
executors  or  administrators ; "  not  therefore  to  his  wife. 
[^Litiledale  J,  There  is  a. technical  difficulty;  for  it  is 
said  in  Com.  Dig*  Pleader ^  2^3.,  citing  Cro.  Jac.  288. 
{Tampion  v.  Newson  et  LTx.),  and  Yelv.  210.  {s.6.\ 
that,  in  assumpsit  against  husband  and  wife,  upon  a 
promise  of  the  wife  dum  sola,  both  ought  to  join  in 
plea,  and,  if  the  wife  alone  comes  and  pleads,  there 
ought  to  be  a  repleader.]  The  statute  does  not  autho- 
rize her  to  join  in  this  plea,  and  she  cannot  plead  alone. 
lArchbold.  In  Miles  v.  Williams  {a\  the  bankniptqr 
was  pleaded  by  the  husband  and  wife  jointly.] 

(a)   1  P.  Wms,  249. 

Dekman 


Sauba. 
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DenmanCJ.     I  am  of  opinion  that  this  plea  is        183S. 
good;  that  the  debt  was  that  of  the  husband,  and  was        *~~~~ 

I«ocxwooo 

dischaijged  by  his  discharge  under  the  insolvent  act.  againu 
MSa  Y.  Williams  (a)  has  never  been  overruled.  As  to 
die  cases  in  which  applications  have  been  made  to  this 
Court  to  discharge  the  wife,  they  turned  merely  upon 
the  question  of  equity ;  the  Court  did  not  enter  into  the 
principles  of  law,  but  only  settled  what  was  just  as 
between  the  parties  in  the  particular  case.  The  wife's 
propeit^  vests  in  the  husband,  and  her  debt  is  his 
doriogtbe  coverture;  therefore  his  discharge  from  that 
d^  rdesses  her.  I  admit  the  consequence  to  be  (as 
putbyMr.O^jisToe//)  that  the  discharge  is  a  discharge 
of  tbe  wife  for  ever. 

liiiTLEDALE  J.   I  am  of  Opinion  that  this  plea  is  good. 
It  appears  from  the  case  of   Tampion  v.  Newson  el 
Ox,(b\  that  the  plea  ought  to  be  pleaded  by  the  husband 
^  wife  together,  and,  if  this  had  not  been  done,  the 
Court  would  have  ordered  a  repleader,  which  certainly 
^^  iome  technical  di£5culty.     It  is  said  to  be  a  hard- 
ship on  tbe  creditor,  if  this  plea  be  held  good,  to  lose 
the  chance  he  might  have  of  recovering  against  the 
^  alter  the  husband's  death ;  but  thb  is  one  of  the 
^Dseqaences  which  must  result  from  the  relation  of 
husband  and  wife:  and  it  would,  on  the  other  hand, 
be  hard  upon  the  husband  if  he  were  not  released  from 
^  as  well  as  his  other  debts,  since  the  creditor  might 
have  proved  it  against  his  estate.     If  he  can  bring  an 
^OQ  for  it,  he  was  entitled  to  receive  a  dividend  in 
^^9^  of  it ;  and  it  would  be  a  just  matter  of  complaint 

(o)  1  p.  Wmt.  349.  (6)  Oo,  Jac.  S88.     Yelv,  310. 

if 
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1833.        et  Ux.  (a),  recognised  by  Lord  Redesdale  in  the  Matter 
of  M^  Williams  (A).    I  am  not  satisfied  with  the  reasomng 

agaifut  in  the  former  case,  but  I  think  we  are  bound  by  the 
decision.  It  is  indeed  inconsistent  with  Sparket  ▼• 
Bell  (c)i  but  there  Miles  v.  Williams  was  not  fully  con- 
sidered. Cause  was  shewn  there  against  a  rule  for 
superseding  an  order  to  discharge  the  wife  out  of  cos- 
tody;  and  the  principal  ground  taken  by  counsel  was, 
not  that  the  order  was  right  (she  being  a  married  woman 
having  separate  property),  but  that  it  was  too  late  to 
apply  to  rescind  it,  inasmuch  as  the  husband  had  in 
the  mean  time  been  discharged  under  the  insolvent  act 
That  application  was  to  the  equitable  jurisdiction  of  the 
Court.  One  argument  there  used  was,  that  the  mk, 
when  taken,  could  not  obtain  her  discharge  under  the 
act,  to  which  eifect  Ex  parte  Deacon  {d)  was  cited,  but 
without  adverting  to  the  seventy-second  section  of  7  G.4. 
c.  57.,  which  had  been  passed  since  that  case  was  de- 
cided, and  under  which  she  might  have  applied  for  her 
discharge,  unless  that  clause  be  confined  to  cases  where 
the  husband  has  not  been  taken  in  execution,  or,  being 
taken,  will  not  apply  for  the  benefit  of  the  act.  I  do 
not,  however,  see  any  reason  for  so  confining  that 
clause,  rather  thinking,  as  at  present  advised,  that  it  was 
intended  to  operate  so  as  to  make  the  separate  proper^ 
of  a  married  woman  available  to  her  creditors,  and  that 
on  that  ground  the  decision  in  Sparkes  v.  Bell  may  be 
supported.  I  do  not  say  what  would  be  the  case  if  to  a 
plea  like  this  it  were  replied  that  the  wife  had  separate 
property ;  but  upon  the  present  record  the  defendant  is 
entitled  to  judgment 

Judgment  for  the  defendant 

(a)  1  P.  1Fm$.  S49.  (6)  r  Sck.  ^  Lef.  169. 

(c)  8^.  j[  C,  1.  {d)  SB.iA.  759. 
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IBSS. 


Dixon  and  Another  against  Yates,  Kaye,  Bond,  Friday, 

and  Proctor.  •  •^"'^'*^ 


or  the 


'pHIS  was  a  feigned  bsue  under  the  interpleader  act,  2).  bought  of  S^fiXc^Si 
\k^W.^.c.  58.,  to  try  whether  the  property  in,  ^^^^^^  f'^jf^^' 
he  right  of  possession  of,  forty-four  puncheons  of  [JJe"w«!SoilIL  ^t^-^,/ 

mm,  then  being  in  a  certain  warehouse  of  the  defendant  ^^  ^•\*'  ^'   gh^^u^.si^ 

^  °  »«7Kio/.  »nd       /A^n^Vi 

xaiftf  or  any  part  thereof,  was  in  the  plaintiflPs  on  the  «>i<ithemto     2k^^S  So 
18th  of  jrocemiw  1831,  when  they  demanded  the  same  clerk  of  r., 

-  _,  o       J  .  *^"^  carried  on 

<"  J^ote^  and  he  refused  to  deliver  the  same  or  any  busioeas  for 
part  thweof  to  the  phiintiffs.     At  the  trial  before  Pat^  gave  c.  an  ' 
<wii  J^  at  the  Lancaster  Spring  assizes  1832,  a  verdict  dfyiD^'Se' 
was  foand  for  the  plaintiffs,  subject  to  the  opinion  of  ^^^t^J^Tof 
Ais  Coort  on  the  following  case :  and  it  was  agreed  ^j^'tSlk  wT"' 


the  Coort  should  be  at  liberty  to  draw  from  the  accepunces  for 

.  ^  the  price.    The 

w  therein  stated  any  inference  that  the  jury  might  runt,  and  the 

1        .  samples  which 

awe  drawn.  had  been  taken, 

Oq  the  28th  of  June  1831,  the  plaintiffs,  spirit  mer-  r.*s  ware- 
chants  at  Liverpool,  bought  of  the   defendant    Yates  ^10^^!"' 
147  pnncheons,  10  hogsheads,  2  barrels  of  rum,  which  ^"^^jj** 
•»ad  been  bonded  by  Yates  in  his  own  name,  and  placed  ?'^"®  ^,^y  ■''® 

•^  '  m  warehouses 

ay  him  in  his  own  bonded  vaults,  in  Atherton  Street.  *^  Liverpo'A,  is 

by  the  vendor's 
giving  a  dc- 
'^  Older  to  the  vendee.  D,  was  asked  by  C  for  delivery  orders,  but  declined  giving  any, 
^^  kt  two  or  three  puncheons,  which  C,  received.  C.  marked,  coopered,  and  gauged 
vcKki.  While  the  bills  were  running,  C.  sold  twenty-six  of  the  puncheons  to  A'.,*  who 
P' lun  for  them,  and  who,  by  C*s  permission,  without  the  knowledge  o{  J),,  gauged  and 
?*H™d  the  csska  in  the  warehouse  of  y.,  and  marked  them  with  his  initials.  C.  gave  an 
^V^  to  J^'9  stating  the  marks  and  numbers  of  the  casks,  and  by  whom  the  rum  was 
"'**^  C.  alao,  while  the  bills  were  running,  sold  eighteen  puncheons  of  tlie  rum  to  two 
^'^pirties,  to  whom  he  gave  similar  invoices,  and  samples;  and  who  afu?rwards  obtained 
"^<f  IbepancfaeoBs,  on  a  delivery  order  signed  by  themselves,  but  not  by  2>.  They 
1^  ^  for  the  whole.  The  bills  given  by  C.  for  the  price  of  tlie  forty-four  puncheons  were 
™*Oiiiuiid:  Held,  upon  special  case,  (whereby  it  was  agreed  tliat  ilic  Court  should  be 
*  ISwrty  to  draw  from  the  facts  any  inference  that  the  jury  might  have  drawn, )  that  C 
^"^  Ittd  Mquircd  the  actual  possession  of  the  rum,  and  on  his  dishonouring  bis  accept- 
McB,  Z>.  had  a  lien  on  it  for  the  price ;  and  that  C*s  subvcndees  could  not  claim  against 
•0*  the  mm  which  remained  undeli?ercd  to  them. 

Vol.  v.  Y  Liverpool. 
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1838.  if  the  husband  remained  liable  to  be  sued,  wfaeo^ 
"""'""  assigning  his  property,  he  had  left  himsdf  no  meatt 
mitimti  satisfying  the  debt.  And  I  think  the  wifisi  as  wcu 
the  husband,  ought  to  be  discharged,  inasmuck  aa 
had  the  opportunity  of  reducing  her  property  i 
possession  and  paying  the  debt  with  it.  If  the  hoaban 
discharge  were  available  only  as  to  him,  it  might  foil 
that  a  creditor  of  the  wife,  though  he  had  reoeiTei 
large  diridend  out  of  the  husband's  estate^  might  prooi 
to  judgment  against  her,  and,  after  the  husband'a  dei 
issue  execution  against  her  for  the  whole.  Among  i 
diflSculties  with  which  this  case  is  beset,  I  think  the  p 
is  good;  and  MUe$  v.  Williams  {a)  b  an  authoritj. 
is  suggested  that,  if  the  wife  had  separate  proper^,  tl 
fact  might  be  replied.  I  do  not  say  how  this  may  I 
but  I  am  inclined  to  think  it  could  not  be  done,  a 
that  such  property  could  only  be  brought  in  qoeati 
by  an  application  to  a  court  of  equity.  The  cases 
which  motions  were  made  to  discharge  the  wife  oat 
custody  do  not  bear  on  thb  point,  for  the  noai 
already  given. 

Parke  J.  I  also  think  this  is  a  good  plea,  and  tl 
the  case  is  decided  by  Miles  v.  Williams  (a),  where 
question  of  this  kind  was  fully  considered  by  the  Coa 
and  discussed  by  Lord  MacdesfiM  in  his  judgme 
The  Lord  Chief  Justice  there  laid  it  down  that,  oik 
a  commission  of  bankrupt  against  the  husband,  I 
wife's  debt  was  to  be  considered  as  that  of  the  hoaban 
and  it  is  the  same  in  the  case  of  insolvency.  In  ea 
instance  he  pays  by  surrendering  all  his  effecti^  i 

(a)  1  P.  Wmu  257. 

dudi 
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doding  those  of  the  wife.     He  gives  up  that,  out  of       ISSS. 
which  he  might  otherwise  discharge  her  debt.     This 
•ppeus  to  me  consistent  with  good  sense,  and  the  de- 
dsioa  is  followed  up  by  that  of  Lord  Redesdale  in  the 
Umtr  tf  M' William  (a).    In  Sparles  v.  Bell{b)  the 
Court  does  not  appear  to  ha^e  considered  the  question 
whedier  the  wife  was  discharged  by  the  discharge  of  the 
buband;  it  was  an  application  on  her  behalf  to  the  equit- 
able jariadiction  of  the  Court,  which  ultimately  refused 
to  ioterfm.     If  the  question  had  arisen  on  plea,  or 
iB£t&  qoerelA,   the   result  might  have   been  different. 
txfwU  Deacon  {c)  was  a  case  where  the  husband  had 
not  applied  to  be  discharged  under  the  insolvent  act, 
ud  it  was  held  that  the  wife  alone  could  not  take  the 
benefit  of  the  act;  in  consequence  of  which  decision  the 
i^veDty-second  section  of  *!  G.  4.  c.  57.  was  introduced, 
not  with  the  intention  to  apply  that  clause  separately  to 
the  wi&  where  the  husband  obtained  his  discharge,  but 
that  where  the  wife  was  in  prison  and  the  husband  not, 
or  where  the  husband  did  not  apply  for  relief  under  the 
^  the  wife  might  be  discharged  on  doing  justice  to 
the  creditors  by  surrendering  her  property.     As  for  the 
^Jwe  of  a  wife  having  separate  property,  the  law  does 
>ot  proride  for  it:  what  equity  would  require  under 
^  circumstances  is  not  the  question  here.     At  law 
^matter  pleaded  is  as  much  a  discharge  of  this  as  of 
tty  odier  debt  of  the  husband ;  and  as  effectual  as  if 
be  had  been  released.     The  judgment  must  be  for  the 
^efakdonts. 

I^ATTEsoN  J.     I  am  of  the  same  opinion,  but  I  found 
''VjQdgaient  solely  on  the  decision  in  Miles  v.  Williams 

W>&i  4^X^.169.         (6)  8J8.4-C.  1.  (e)  5  B.  4- uf.  759. 

et 
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1833.        et  Ux.  (a),  recognised  by  Lord  Bedesdale  in  the  Matter 
of  M^  Williams  (A).    I  am  not  satisfied  with  the  reasoning 

agahut  in  the  former  case,  but  I  think  we  are  bound  by  the 
decision.  It  is  indeed  inconsistent  with  Sparket  ▼• 
Bell  (c)i  but  there  Miles  v.  Williams  was  not  fully  con- 
sidered. Cause  was  shewn  there  against  a  rule  for 
superseding  an  order  to  discharge  the  wife  out  of  cus-^ 
tody;  and  the  principal  ground  taken  by  counsel  was, 
not  that  the  order  was  right  (she  being  a  married  woman 
having  separate  property),  but  that  it  was  too  late  to 
apply  to  rescind  it,  inasmuch  as  the  husband  had  in 
the  mean  time  been  discharged  under  the  insolvent  act 
That  application  was  to  the  equitable  jurisdiction  of  the 
Court.  One  argument  there  used  was,  that  the  wii% 
when  taken,  could  not  obtain  her  discharge  under  the 
act,  to  which  effect  Ex  parte  Deacon  [d)  was  cited,  bat 
without  adverting  to  the  seventy-second  section  of  7  G.4. 
c.  57.,  which  had  been  passed  since  that  case  was  de- 
cided, and  under  which  she  might  have  applied  for  her 
discharge,  unless  that  clause  be  confined  to  cases  where 
the  husband  has  not  been  taken  in  execution,  or,  being 
taken,  will  not  apply  for  the  benefit  of  the  act.  I  do 
not,  however,  see  any  reason  for  so  confining  that 
clause,  rather  thinking,  as  at  present  advised,  that  it  was 
intended  to  operate  so  as  to  make  the  separate  property 
of  a  married  woman  available  to  her  creditors,  and  that 
on  that  ground  the  decision  in  Sparkes  v.  Bell  may  be 
supported.  I  do  not  say  what  would  be  the  case  if  to  a 
plea  like  this  it  were  replied  that  the  wife  had  separate 
property ;  but  upon  the  present  record  the  defendant  is 
entitled  to  judgment 

Judgment  for  the  defendant 

(a)  1  P.  irm$,  S49.  (h)  X  Sch.  ^  Lef.  169. 

(c)  SB.^C  1.  {d)  SB.iA.  759. 
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DixoNand  Another  against  Yates,  Kaye,  Bond,  Friday, 

1   T)  June  7tii« 

and  Proctor. 

THIS  was  a  feigned  issue  under  the  interpleader  act,  d.  bought  of  S:fiXcSl^ 
l&2fF.4.  c.  58.,  to  try  whether  the  property  in,  piinch^M^of  ^-^'^^^^^ 
or  the  right  of  possession  of,  forty-four  puncheons  of  [^c"^lSoilIii  i^Iltl-^,^'' 
rum,  then  being  in  a  certain  warehouse  of  the  defendant  ^^  ^••.•'  ^   9k.^u\s%r 
YakSi  or  any  part  thereof,  was  in  the  plain tiflPs  on  the  w^themto     2^.^^^^' 

0*y    nTllO   was  B 

l^ih  of  November  1831,  when  they  demanded  the  same  clerk  of  r., 

^  ^  but  carried  on 

<»  jLotOy  and  he  refused  to  deliver  the  same  or  any  business  for 
part  thererf  to  the  plaintiffs.     At  the  trial  before  Pai^  gave  c.  an  ' 
'wnj.,  at  the  Lancaster  Spring  assizes  1832,  a  verdict  df^ng^' 
was  foand  for  the  plaintiffs,  subject  to  the  opinion  of  "u^^^^^of 
Ais  Court  on  the  following  case :  and  it  was  agreed  l^f^^f^''' 
Aat  the  Court  should  be  at  liberty  to  draw  from  the  acceptances  for 

•^  the  price.    The 

^  therein  stated  any  inference  that  the  jury  might  runt,  and  the 

I  samples  which 

aavc  drawn.  had  been  taken. 

On  the  28th  of  June  1831,  the  plaintiffs,  spirit  mer-  r.*s  ware- 
chants  at  Liverpool^  bought  of  the   defendant    Yates  variable  mode"" 
1*7  puncheons,  10  hogsheads,  2  barrels  of  rum,  which  ^"^*7d°* 
^  been  bonded  by  Yates  in  his  own  name,  and  placed  !^^'*®  ^/^  •'« 

•^  *  in  warehouses 

by  iiini  in  his  own  bonded  vaults,  in  Atherton  Street.  *^  Liverpool,  is 

by  the  vendor's 
giving  a  dc- 
"'vy  Older  to  the  vendee.  2>.  was  asked  by  C»  for  delivery  orders,  but  declined  giving  any, 
^'^  kt  two  or  three  puncheons,  which  C,  received.  C.  marked,  coopered,  and  gauged 
vttsltt.  While  the  bills  were  running,  C  sold  twenty-six  of  the  puncheons  to  A".,*  who 
P'luin  for  them,  and  who,  by  C**8  permission,  without  the  knowledge  of  D*,  gauged  and 
^^^^  the  cssks  in  the  warehouse  of  y,,  and  marked  them  with  his  initials.  C.  gave  an 
!V^  to  Jr*»  stating  the  marks  and  numbers  of  the  casks,  and  by  whom  the  rum  was 
"*'*^  C  also,  while  the  bills  were  running,  sold  eighteen  puncheons  of  the  rum  to  two 
^'^puties,  to  whom  he  gave  similar  invoices,  and  samples;  and  who  afterwards  obtained 
'7**<f  thtpuodieoiiSv  on  a  delivery  order  signed  by  themselves,  but  not  by  D,  They 
I^C  far  the  whole.  The  bills  given  by  C  for  the  price  of  the  forty-four  puncheons  were 
'■■■•wfdj  Hdd,  upon  special  case,  (whereby  it  was  agreed  that  the  Court  should  be 
*  loertj  to  draw  from  the  facts  any  inference  that  the  jury  might  have  drawn,)  that  C 
^^  hadaequircd  the  actual  possession  of  the  rum,  and  on  his  dishonouring  bis  accept- 
'J^  Z).  had  a  lien  on  it  for  the  price ;  and  that  C.*s  subvendees  could  not  claim  against 
*^»  tbe  rum  which  remained  undelifcred  to  them. 

Vol.  V.  Y  Liverpool. 
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1833.  Liverpool  At  the  time  of  this  purchase  Yates  handc 
""""^  an  invoice  to  the  plaintiffs,  specifying  the  marks  an 
agamit  numbers  of  each  puncheon  or  cask,  and  the  name  < 
t^e  vessel  which  irhported  it;  and  at  the  bottom  w] 
written,  "  Warehoased  per  J.  B.  Yates  and  Co^  i 
Yates" Sf  Atherton  Street.'*  The  price,  1812/.,  was  pa 
by  the  plaintiffs  to  Yates,  in  August  and  September.  C 
the  same  28th  of  June  on  which  this  purchase  was  mad 
the  plaintiffs  resold  a  part,  viz.  35  puncheons,  to  Cc 
lardj  who  was  clerk  to  Yates,  and  also  carried  on  bi 
siness  on  his  own  account,  as  a  spirit  merchant,  wil 
the  knowledge  of  his  employer.  For  the  price  of  th 
parcel  of  35  puncheons,  Collard  accepted  two  bil 
for  240/.  each;  and  after  the  sale,  the  plaintiffs  gai 
Collard  delivery  orders  on  Yates  for  the  whole  35  pui 
cheons.  Th^  invariable  mode  of  delivering  goods  ; 
warehouses  at  Liverpool,  is  by  handing  delivery  ordei 
Yates  kept  no  transfer  books.  On  the  5th  of  OcUb 
1831,  one  of  the  bills  given  in  payment  for  the  pare 
of  35  puncheons  was  dishonoured,  and  was  taken  i 
by  the  plaintiffs.  Up  to  that  time  Collard  had  been 
good  credit  with  the  plaintiffs.  When  the  other  b 
was  nearly  at  maturity,  the  plaintiffs,  on  the  29th 
October  1831,  to  save  their  own  and  Collard^s  cred 
advanced  money  to  take  it  up.  Both  bills  were  in  tl 
hands  of  Moss  and  Co.  the  plaintiffs'  bankers. 

On  the  13th  of  August  1831,  the  plaintifis  boug! 
of  the  defendant  Yates  another  parcel,  consisting 
51  puncheons  of  rum,  which  had  been  imported  fro 
Jamaica  in  the  ship  Alccto,  and  which  were  bonded  I 
him  in  his  own  name,  and  placed  in  his  own  bond 
vaults  in  Atherton  Street.  Yates  gave  an  invoice 
follows:  —  *^  Liverpool f   13th  of  August  1331,  Messi 
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K  Dison  jun.  and   Co.    Bought  from  J.  J3.    Yates        ISSS. 

tod  Co.  51  puncheons  Jamaica  rum.      Payment  two        _^ 

moDlbs  and  two  months.''     The  numbers  and  marks        a«Bmir 

of  tbe  casks  were  then  inserted,  and  at  the  bottom 

there  was  a  memorandum,   **  Warehoused  per  J.  B. 

laktvoA  Co.  29th  of  Jtdy  1831,  in  Atherton  Streets 

The  price  of  this  lot,  624/.  6s.  1(/.,  was  paid  by  the 

pUintiffiioo  the  5th  of  Naoember  1831.     On  tbe  same 

diy  on  which  this  latter  purchase  was  made  by  the 

plaiottfi,  yiz.  the  13th  of  At^ust  1831,  they  sold  to 

CslZoni  46  puncheons;  viz^  10  puncheons  of  the  parcel 

first  ibofe  mentioned,  of  147  puncheons,  10  hogsheads, 

And  2 barrels;  and  36  of  the  51  puncheons  last  meur 

tiooed;  and  they  delivered  to  him  an  invoice  specifying 

^  marki  and  numbers  of  each  puncheon.     For  the 

Pnc^  S8SL  6s.  2J.,   CoUard  accepted   two  bills  drawn 

flpoQ  bim  by  the  plaintiffs,  dated  the  ISth  of  August 

18SI,  payable  respectively  at  three  and  four  months,  at 

^^'fdojiy  Trittonsy  and  Co.  in  London.     One  of  these 

bOls  tbe  plaintiffii  paid  away ;  the  other  they  paid  to 

^rbiidcers  as  cash^ 

After  the  last-mentioned  purchase  by  CoUard  from  the 
plaintjjSS^  he  applied  to  them  for  delivery  orders  on 
^^  which  they  refused  to  give ;  but  said  that,  if  he 
^iQted  one  or  two  puncheons,  they  would  let  him  have . 
4eiD.  CoUard  addressed  to  tlie  plaintiffs  two  orders  in 
4e  following  form ;  — "  Messrs.  W.  Dixon  and  Co, 
fkase  to  deliver  one  puncheon  of  rum,  J.  B.  7.  «/.  F.  33., 
fcoaght  a  3th  of  August  1831.  AW.  Collard^  The 
f'lUQtifi  gave  corresponding  orders  upon  YateSy  and  the 
two  poncheoDs  were  delivered  to  a  purchaser  from  CoUt 
^   These  two  puncheons  were  part  of  tbe  46  sold  to 

y  2  Collari 
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1835.        Cdlard  on  the  13th  of  August,  and  the  delivery  order  foi 
'""*"*        the  two  puncheons  was  produced  from  the  possessioi 

DiZOK  .  . 

ngaimst  of  CoUoTcCs  Essignees.  At  the  trial  the  remaininj 
44  puncheons  sold  to  Collard  on  the  13th  of  At^^i 
were  the  subject-matter  of  the  issue. 

On  the  16th  of  November  1831,  the  first  of  the  twi 
bills  accepted  by  CoUard  for  the  46  puncheons  becami 
due  in  Londoih  and  was  dishonoured.  It  was  returnee 
to  and  taken  up  by  the  plaintiffs  on  the  19th  of  Na 
vember ;  and  the  other  bill  was  also  dishonoured  who 
at  maturity,  and  taken  up  by  the  plaintiffs.  Cottarfi 
insolvency  was  generally  known  at  Liverpool  about  thi 
12th  or  14th  o(  November. 

On  the  18th  of  November  1831,  the  plaintiffs  gav< 
notice  to  the  defendant  Yates  not  to  deliver  the  rum  tc 
any  person  but  themselves.  On  the  19th  they  made  i 
verbal  demand,  and  on  the  21st,  a  written  demand,  of  th< 
rum,  which  Yates  refused  to  deliver.  The  plaintifl&  hac 
had  dealings  with  Yates  often  before,  for  some  years  back 
and  had  bought  of  him  large  quantities  of  rum,  whici 
they  left  in  his  cellars ;  and  when  they  eff*ected  re*sales 
they  gave  delivery  orders  to  the  purchasers,  and  Yaie, 
had  not  delivered  any  of  such  rums  bought  on  formei 
occasions  by  the  plaintiffs  without  delivery  orders  fron 
them.  Yates  was  not  in  the  habit  of  accepting  genera 
delivery  orders ;  but  when  the  plaintiffs  bought  of  bin; 
goods  lying  in  bond,  they  got  ordei*s  accepted  when 
they  wanted  them  out  In  the  mean  time,  the  plaintiffi 
looked  after  the  casks,  sampled  them,  and  coopered 
them,  as  occasion  required.  The  plaintiffs  did  not  get 
a  delivery  order  accepted  for  either  of  the  parcels 
bought  by  them  on  the  28th  of  June  and  the  13th  ol 
August  1831,  but  resold  a  part  of  each  parcel  to  CoUitrc 

on 
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OD  the  (lay  of  the  purchase;  to  which  re-sale  the  want        1833. 
of  a  delivery  order  was  no  impediment. 

The  rums  which  the  plaintiffs  bought  on  the  28th  of  against 
June  and  13th  of  August  were  sampled  on  the  quay 
when  landed,  and  the  samples  taken  to  Yaies*8  sale 
nxND.  The  plaintiffs  received  the  samples  of  those 
whidi  they  did  not  sell  to  CoUard^  but  not  of  those 
which  they  did.  CoUard  kept  the  remainder  at  Yaieis. 
It  is  the  custom  for  purchasers  of  rum  always  to  take 
the  saoples,  and  to  cooper  the  casks.  CoUard^  soon 
after  the  purchase,  had  the  puncheons  which  he  bought 
coopered  in  Yates^s  warehouse,  and  marked  with  the 
letter  C.  The  plaintiffs  never  touched  those  puncheons, 
or  sampled  them,  but  left  CoUard  to  look  after  them 
DDtil  the  21st  of  November,  when  they  had  them 
sampled. 

Qd  the  28th  of  October,  after  the  negotiation  of  the 
hills  given  by  CoUard,  and  before  they  had  arrived  at 
Otttnritjr,  CoUard  sold  26  puncheons,  part  of  the  46 
whidi  he  had  bought  of  the  plaintifis  on  the  13th  of 
•^H^  to  the  defendant  Kaye,  who,  on  the  dlst  of 
OeUiar,  accepted  bills  for  the  price,  which  were  duly 
honoured.  CoUard  got  those  acceptances  from  Kaye, 
between  ten  and  twelve  in  the  morning  of  the  3  Ist  of 
October,  An  invoice  containing  the  marks  and  numbers 
of  the  casks,  and  stating  where  and  by  whom  the  rum 
^  booded,  was  made  out  and  delivered  by  CoUard  to 

On  the  31st  of  October,  the  cooper  employed  by 
^  defendant  Kat/e  applied  at  the  counting-house  of 
^^  for  permission  to  have  the  26  puncheons  coopered 
^  gauged,  on  behalf  of  Kaye,  and  about  nine  o'clock 
of  that  morning,  Yate^s  warehouseman  accompanied  the 

Y  3  cooper 
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18dd«        cooper  to  the  warehouse  of  the  defendant  YaieS,  when 
'  the  cooper  prepared  the  casks  for  the  ganger,  and 

againti  marked  them  Jl  A.  K.  On  the  same  day  the  ganger 
attended,  and  gauged  the  puncheons  on  behalf  erf 
Km/e;  and  on  that  and  the  following  day  the  cooper 
coopered  the  casks  on  his  behalf*  The  warehouseman 
of  the  defendant  Yates  was  present  nearly  all  the  time  of 
gauging  and  coopering  the  puncheons.  If  the  cooper 
had  met  with  any  impediment  at  Yateifs  at  nine  o'dodc 
that  morning,  there  would  have  been  time  to  inform 
Kaye  before  he  had  accepted  the  bills  of  Cottard. 
When  the  persons  came  from  the  defendant  Kaye  to 
gauge  the  rums,  they  were  refused  three  times  by  a 
clerk  of  Yates :  then  Collard  came  and  had  it  done. 
The  coopering  and  marking  were  also  done  with 
CollarcCs  knowledge,  and  by  his  permission.  On  the 
19th  of  November,  Kaye  presented  to  the  plaintiffs,  for 
their  acceptance,  a  delivery  order  for  the  26  puncheons 
bought  by  them  of  Collard,  which  the  plaintiffs  refused 
to  accept. 

The  remaining  18  puncheons  were  sold  by  CoUardf 
on  the  7th  of  September,  to  the  defendants  Bond  and 
Proctor,  and  he  made  out  and  delivered  to  them  an 
invoice  specifying  the  marks  and  numbers  of  the  pun- 
cheons, and  where  and  by  whom  the  same  was  bonded. 
On  the  9th  of  September^  Bond  and  Proctor  settled  with 
CoUard  for  these  rums;  partly  by  cash,  partly  by  brandies 
which  had  been  bought  before,  partly  by  wines  bought 
then,  and  partly  by  a  bill  for  39/4,  which  was  after* 
wards  paid.  The  samples  of  these  18  puncheons,  and 
which  were  part  of  the  samples  which  Collard  kept 
at  Yate^s  counting-house,  were  taken  to  Bond  and 
Proctor,  after  the  sale  to  them ;   out  of  this  lot  'of 

18  pan- 
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18poncbeons,  Yates  delivered  three  to  the  defendants        18Sd. 
B(mi  and  Proctor,  with  the  assent  of  CoUardy  viz.  one        """"* 

Dixon 

on  the  15th  of  October j  one  on  the  1st  otNovanber,  and        agamM 
one  OQ  the  8th  of  November^  upon  separate  delivery 
orders,  signed  by  Bond  and  Proctor,  and  without  any 
ddifery  order  from  the  plaintifln. 

On  the  19  th  of  November  Bond  and  Proctor  pre- 
sented to  the  plaintiffs^  for  acceptance,  a  delivery  order 
for  the  remainder  of  the  rums  sold  to  them  by  CoUard, 
which 'the  plaintifl&  refused  to  accept. 

Oo  the  21st  of  November,  ader  the  demand  made  on 
Yates  by  the  plamtifis,  they,  by  his  permission,  sampled 
the  41  ponclieons  then  remaining  in  his  warehouse. 

loOctoifr  18S0,  the  plaintiffs  bought  a  quantity  of 
nun  from  Yate$  at  two  and  three  months'  credit,  which 
theyrewld  on  the  same  day  to  Ccilard* 

Crofoell  for  the  plaintiffs.  The  plaintiffii  bought  the 
nun  of  Yates,  paid  for  it,  and  were  thereupon  entitled 
to  the  possession.  As  between  Yates  and  them,  if 
00  JQs  tertii  can  be  set  up,  they  are  clearly  entitled 
to  recorer.  Yates  was  never  authorised  by  the  plain- 
tiffi  to  deliver  the  rum  to  any  other  person ;  and  the 
plaintifi  cannot  be  affected  by  that  which  was  done 
between  CoUard  and  the  other  defendants.  CoUard  bar- 
gained for  the  rum,  and  gave  bills  in  payment :  and  it 
Ottj  be  said,  that  as  he  purchased  on  credit,  while  the 
Ub  were  running,  he  might  have  claimed  to  have  pos- 
*^ssioo.  But,  first,  there  is  evidence  of  a  contract,  or 
^ition,  that  the  plaintiffs  should  not  part  with  the 
PossesiiioD  till  the  bills  were  paid.  CcUard  asked  for 
*  g^nd  delivery  order ;  the  plaintifis  refused  to  give 
it:  they  offered  an  order  for  one  or  two  puncheons, 

Y  4  and 
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1833.        ond  that  order  CoUard  accepted.    There  was,  therefore^ 
^  an  assent  on  his  part  to  the  residue  of  the  rum  remain- 

Dizoir  ^ 

ajrmtut        ina  in  the  plaintifTs'  hands,  and  he  could  not  then  cbnfiur 

Yates.  .  .  * 

a  right  on  a  third  person.  Secondly,  as  CoUard  did 
not,  in  fact,  insist  upon  possession  while  the  bills  wext 
running,  the  plaintiff^,  after  the  bills  were  disbonoiiredf 
had  a  right  to  retain  the  rum;  and  CollartTs  right  of 
possession  was  defeated  by  his  subsequent  insdvencj: 
Bloxam  \.  Sanders  {a) j  Bloxam  v.  Morlcyifi).  For  though 
the  property  in  goods  sold  upon  credit  vests  in  the 
vendee,  it  is  liable  to  be  divested  if  the  contract  is 
not  performed  by  the  purchaser,  Lang  fort  v.  Tiler  {c)^ 
Anonymous,  Dyer,  29. b.  An  attorney  having  a  lien  on 
papers,  loses  it  by  taking  a  bill  for  his  demand,  but 
if  that  is  dishonoured,  his  lien  revives,  Stevenson  v. 
Blakelock  (d) ;  and  where  goods  are  in  transitu,  insol* 
vency  of  the  purchaser  before  delivery  authorises  the 
consignor  to  resume  possession :  Clay  v.  Harrison  (e). 
The  acts  of  CoUard  in  marking,  gauging,  and  cooper^ 
ing,  were  not  sufficient  to  deprive  the  plaintiflb  of 
their  lien;  for  even  although  those  acts  might  be 
considered  as  done  with  the  plaintiffs'  consent^  they 
were  not,  as  between  the  parties,  sufficient  to  con- 
stitute a  delivery  or  taking  possession.  The  custom  as 
to  delivery  orders  was  well  known  to  CoUard;  and  there 
is  no  case  to  shew  that  the  lien  was  determined  by  such 
acts,  unless  they  were  intended  by  the  parties  to  have 
such  effisct ;  and  here  the  veiAors  had  no  such  intention. 
A  consignor's  right  to  stop  in  transitu  is  not  taken  away 
by  the  consignee's  having  partly  paid  for  the  goods, 

(fl)  4  p.  ^  C,  941.  (A)  4  p.  4  C.  951. 

(c)   1  Salk.  1 13.  (r/)   l^L  ^S,  535. 

{e)  10  iJ.cJC.  99. 

nor 


Tatb^ 


IN  THE  Third  Year  of  WILLIAM  IV.  Ml 

nor  bjr  his  putting  his  initials  on  them,  that  not  being  1833. 
done  by  way  of  taking  possession,  Hodgson  v.  Loy  {a).  "— " 
Such  marking  by  a  vendee  does  not  amount  to  an  ac-  ajfomu 
oeptanoe  within  the  statute  of  frauds,  Baldey  v.  Parker  {Jb). 
And  where  goods  were  bonded  in  the  vendor's  name, 
partly  in  his  own  and  partly  in  the  warehouses  of  other 
persons,  and  he  resold  to  ^•,  who  took  samples  out  of 
the  bdlk  and  marked  the  casks  with  his  initials,  but  he 
did  not  get  any  delivery  order,  nor  give  notice  to  the 
ownen  of  the  warehouses,  it  was  held  that  the  goods  re- 
gained in  the  order  and  disposition  of  the  vendor,  who 
afterwards  became  bankrupt,  and  passed  to  his  assignees : 
&w»lef  v.  HorsfaJX  (c). 

It  may  be  said  that,  by  the  delivery  of  part,  the 
ta^  Tested  in  CoUard.  But  the  answer  to  that  is, 
^t  a  deUvery  of  part  can  only  operate  as  a  con- 
stmctiTe  delivery  of  the  whole,  vihen  so  intended.  In 
SU)qy.  Haywttrd{d)y  where  the  delivery  of  part  was 
i^  to  destroy  the  right  of  stopping  the  remainder 
m  tUDsitD,  there  appeared  to  be  no  intention,  either 
prerioQt  to  or  at  the  time  of  delivery,  to  separate  that 
put  of  the  cargo  from  the  rest.  In  Hinde  v.  WhiU* 
^ouse{e)  the  samples  were  delivered  as  part  of  the 
tluDgs  purchased,  to  make  up  the  quantity.  In  Bloxam 
^* Sanders {g)  samples  and  invoices  were  delivered;  but 
^  was  held  that  there  was  no  delivery  of  the  article 
paidiased ;  and  in  Cooper  v.  Elston  (A),  where  a  sample 
^  wheat  was  delivered,  but  it  was  no  part  of  the 
9ttntity  sold,  that  was  held  to  be  no  delivery  to  take 

(a)  7  T.  R.  440.  {b)  2  B,  ^  C.  37. 

(c)  SB.^A.  134.  (d)  2  H.  Bi.  504. 

(0  7  East,  558.  ig)  4  B.  j^  C.  947. 
(*)  7  r.  JR.  14. 

the 
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the  cllse  out  of  the  statute  of  frauds*     So  far  as  to 
CoUarcL  ^ 

Then  the  subvendees  cannot  be  in  a  better  situatioiu 
First,  as  to  Kaye :  on  the  28th  of  October^  he  boogbt 
26  puncheons  of  CoUard,  accepted  bills  on  the  Slat  of 
October^  and  received  an  invoice^   shewing  where  the 
rum  was  bonded,  and  by  whom.     Kaye  sent  the  ganger 
and  cooper  to  gauge  and  mark  the  casks;  but  YaU^B 
clerk  refused  to  let  them  do  it;  CoUard  then  came  and 
had  it  done.     A  prudent  purchaser  would  have  enquired 
whose  property  it  was:  he  would  have  learnt  the  cir- 
cumstances,  and  that  there  could  .be  no  valid  transfer 
without  a  delivery  order. 

Then  as  to  Bond  and  Proctor.  CoUard  sold  the 
18  puncheons  on  the  7th  of  September,  and  on  the  9tli 
they  paid  him  for  them,  partly  by  cash  and  bills,  partly 
by  writing  off  an  old  debt.  The  samples  were  taken  to 
their  counting-house  from  Yates's,  where  they  had  pre- 
viously been  left.  Bond  and  Proctor  presented  deiiveiy 
orders  to  the  plaintiffs  for  acceptance.  If  the  takbg 
of  the  samples  at  first  by  CoUard  did  not  operate  as  a 
delivery  to  him,  no  more  would  the  taking  of  them  be 
a  delivery  to  Bond  and  Proctor.  They  shewed  they 
had  kndwledge  of  the  custom  of  trade  by  producing 
delivery  orders.  In  Stoveld  v.  Hughes  (a),  there  was 
an  assent  by  the  first  vendor  to  the  sub-sale.  In  Ckiq^ 
Un  V.  Rogers  (i),  there  was  evidence  of  a  delivery  of 
the  whole  to  the  first  vendee.  In  Hammond  v.  Ander^ 
son  {c)  there  was  an  order  for  delivery  of  the  whole  to 
the  vendee.  It  may  be  said  that  the  giving  of  an 
invoice  to  CoUard  enabled  him  to  go  into  the  maritet 


(a)  14£a</|3C8. 


(6)   1  East,  192. 


(c)  1  New  B.  69. 
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and  adl  the  goods;  but  there  was  no  act  done  by  the        1833. 
plaioti£  which  enabled  CoUard  to  deceive  a  cautious        " 

Dixon 

purchaser.    The  custom  of  Liverpool  was  well  known,        agamti 

and  no  delivery  order  was  given.     The  invoices  de^ 

livered  by  CoUard  to  the  sub-vendees  stated  where  the 

goods  were  bonded,  and  in  whose  name ;  and  therefore 

they  might  enquire.     It  does  not  appear  that  the  invoice 

hdd  by  CoUard  was  ever  seen  by  them* 

W^kman  for  Kaye.  Kaye  is  entitled  to  recover  against 

Yaki  tbe  26  puncheons  of  which  he  was  the  purchaser. 

If  CxXiaxi  had  the  property  in  him  at  one  time,  Kaye 

now  has  it    The  only  difference  is,  that  Collard^  after 

baviog  dishonoured  his   bills,    would  not  have  been 

sUe  to  enforce  his   claim  against  the  plaintifis ;   but 

lie,  before  the  dishonour  of  the  bills,  having  transferred 

tke  goods  to  Kaye^   who  paid  for  them,  the  right  of 

pi^Bperty  is  in  the  latter.     All  acts  of  ownership  were 

cttrdsed  by  CoUard  and  by  Kaye  ;  CoUard  took  samples 

ud  be  and  Kaye  marked  and  coopered  the  casks.     CoU 

^d's  bills  were  immediately  negotiated  by  the  plainti£&; 

tbey  then  became^  and  continued  at  the  time  of  the  sale 

hy  CoOari  to  Kaye^  paid  vendees,  and  had  no  lien: 

HcmcasOe  v.  Farran  (a).     It  is  true  no  delivery  order 

was  given  by  the  plaintiffs ;  but  that  is  not  usual  until 

goods  are  wanted.     The  plaintiffs  themselves  had  no 

delivery  order,  but  they  had  paid:  so  had  Kaye,    If 

eitW  party  is  to  sustain  a  loss,  it  should  be  that  person 

whose  conduct,  in  giving  credit  to  a  second  party,  has 

enabled  the  latter  to  sell  to  a  third  party,  by  whom  he 

has  been  actually  paid.     Here  the  plaintiffs  were  in 

(o)  3B»i  J»  497. 

fault, 
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18S3.  faalt,  by  sufiering  Collard  to  appear  to  third  perfoni  i 
~^  a  vendor  having  title.  The  plaintiffs  never  ezerdac 
againit  any  acts  of  ownership :  they  never  touched  the  pvi 
perty.  \_Parke  J.  They  touched  it  as  much  as  if  they  Imi 
bought  it  from  a  third  person,  and  had  paid  for  it  aad 
delivered  it  to  Yates  as  a  warehouseman.  He  was  tiiac 
agent;  the  goods  were  ascertained,  their  right  to  dpm 
was  ascertained;  they  had  put  their  marks  upon  die 
casks,  and  there  was  a  valid  contract  as  between  them 
and  Yates,  by  which  the  property  vested  in  tlwm.] 
There  was  an  equally  valid  contract  to  pass  the  pnH 
perty  as  between  the  plaintiffs  and  CoUard.  Tbe 
plaintiffs  had  not  refused  to  give  CoUard  any  delivaij 
order,  they  only  said  if  CoUard  wanted  one  or  two  hi 
should  have  them ;  but  they  could  not  have  absoluld^ 
refused  to  give  him  a  general  order  while  his  biOs  wen 
outstanding,  without  subjecting  themselves  to  an  actioo 
Then  Collard,  having  the  property  in  the  rums^  iok 
26  puncheons  to  Kaye.  It  is  not  found  that  the  invob 
held  by  CoUard  was  ever  shewn  to  Kaye;  but  the  pUa 
tiffi,  by  giving  CoUard  such  a  document,  might  hafi 
misled  purchasers,  and  were  therefore  in  fault.  It  i 
said  that  Kaye  ought  to  have  enquired  whether  th 
rums  had  been  actually  delivered  to  Cdlard.  If  he  hai 
done  so,  CoUard  would  have  shewn  him  the  invcnoe^  b 
which  he  would  have  appeared  as  the  purchaser.  JSon 
v.  Reynolds  {a)  shews  that  a  vendor  who  takes  the  ven 
dee's  acceptance  in  payment  cannot  stop  the  goods  i 
transitu.  [Patteson  J.  Unless  the  bill  has  been  dii 
honoured.]  If  the  original  vendor  give  credit,  by  takin 
the  vendee's  acceptance  in  payment,  he  thereby  gift 
the  vendee  a  jus  disponendi.    Kaye  is  entitled  as  again* 

(a)  4  Campb.  267.      1  Stark.  115. 

Ya£ 
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YateSf  becMise  he»   by  CoUardj  his  clerk  and  agent,        1838. 
aOovied  Kaye  to  pat  his  marks  on  the  casks,  and  thereby 
ibihflBd  him  to  give  CoUard  bilb  in  payment    CoUard^ 
fk  18  both  the  vendor  and  purchaser  of  these  goods. 
Ins  tbe  management  of  Yate^s  cellar,  and  Is  permitted 
kf  Uq  to  ^ipear  as  if  he  had  the  disposal  of  them.     It 
11  not,  therefinre^  for  Yates  now  to  set  up  a  jus  tertii 
iffiatt  a  pmdiaser  from  CoUard.     He  must  take  the 
oooseqoenoes  c^  CoBard*8  acts.     ^Parke  J.    CoUard  was 
thefendor,  as  between  him  and  Kan^^  and  must  be  con« 
adered  as  a  third  party,  unconnected  with  Yates.    Pat^ 
tam  J.    In  Craven  v.  Byder  (a),  the  goods  were  sold 
under  a  oootract  to  deliver  them  free  on  board  a  vessel 
named  by  the  buyer.     The  vendors  delivered  them  on 
boiid  sodb  vessel,  and  took  a  receipt  which  purported 
that  tbe  goods  sold  were  received  on  their  (the  vendors') 
aoooont    The  vendee  accepted  bills  for  the  amount, 
bvt,  before  they  became  due,  stopped  payment;  and 
tbere^  dthough.the  master  of  the  vessel  had  executed  a 
bill  of  lading  to  a  subsequent  purchaser,  it  was  held  that 
the  first  f  endors  retained  their  property  in  the  goods  by 
Iceqnog  the  receipt  for  them ;  and  that,  so  long  as  they 
^>t  tbe  receipt  in  their  own  hands,  there  was  not  a 
caffl|ile(e  ddivery  to  the  buyer.]    In  the  present  case ' 
^  ippeared  that  delivery  notes'  were  only  taken  as 
^■wted.    The  goods  remained  in  the  hands  of  the  ware- 
home  keeper  as  the  agent  of  the  purchaser ;  and  the 
light  of  property  passed  to  the  subsequent  vendees  in 
^  auae  manner  as  it  did  to  the  first. 

Attoe  for  Bond  and  Proctor.     It  cannot  be  disputed, 
^  at  tbe  time  of  the  sale  by  CoUard  to  Bond  and 

(a)  6  TViun/.  433.     S  Marsh,  1 27. 

Proctor 
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188S.        Proctor  (whieh  was  before  Collard^s  insolvency),'  t 
^K^^^  of  property  and  possession  had  passed  to  Collai 

<«aMi<  The  original  vendor  could  not  then  have  refused 
deliver  to  a  purchaser  or  a,  sub-purchaser.  Then  c 
CoUardPs  subsequent  insolvency  divest  that  right?  T 
plaintifis'  right,  ivhich  revived  on  the  non-payment 
the  bills  by  CoUard^  Was  merely  an  equitable  lien. 
16  similar  in  principle  to  the  right  of  stopping  in  transit 
which  is  an  equitable  right  only.  This  is  laid  down 
Btdler  J.  in  Lickbarram  v.  Mason  (a)y  and  EUis 
Hunt{b)\  and  by  Lord  Kenyon  in  Hodgson  v.  Loy{i 
and  Mr.  Bell  in  his  Commentaries  on  the  Laws  of  Sa 
landf  p.  209.,  where  all  the  cases  are  collected,  sa 
liiat  the  right  is  founded  entirely  on  equity.  If  t 
right  of  stopping  in  transitu  be  only  an  equitable  lie 
it  is  clear  that  it  cannot  be  exercised  by  the  plainti 
(who  enabled  Collard  to  go  into  the  market  with 
apparent  title)  against  Bond  and  Proctor^  who  are  pt 
chasers  for  value,  and  without  notice  of  any  defect  of  tii 
in  the  vendee.  In  Lempriere  v.  Pasley  {d\  Askiursi 
says,  **  As  between  a  person  who  has  an  equitat 
lien,  and  a  third  person,  who  purchases  the  thing  i 
a  valuable  consideration,  and  without  notice,  the  pri 
equitable  lien  shall  not  overreach  the  title  of  the  vendee 
So  in  Snee  v.  Prescott^  reported  in  1  Atykns{e\  b 
more  accurately  stated  in  the  judgment  of  Btdler 
in  Lickbarrow  v.  Mason  (g).  Lord  Hardwicke  saj 
^*  where  goods  have  been  negotiated  and  sold  aga 
,there  it  would  be  mischievous  to  say  that  the  vendor 
factor  should  have  a  lien  upon  the  goods  for  the  pric 

(a)  6  East,  27.  note*  (h)  3  T,  R.  469. 

(c)  7  T.  R.  445.  (rf)  2  T.  R.  490. 

(e)  1  Jlk.  245.  (js)  6  East,  28.  noUu 
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for  then  no  dealer  would  know  when  he  purchased        1683. 
goods  safdy."     In  Kinlock  v.  Craig  (a),  Eyre  C.  B.  says,        T 
tint  ^the  right  of  stopping  goods  in  transitu  never        ^'^ 
oocnn  but  as  between  the  vendor  and  vendee ; "   and 
BBerJ^  in  Ldckbarraw  v.  Mason  {b\  considers  the  terms 
teodor  and  vendee,  as  used  by  Eyre  C.  B.,  to  apply  to  the 
persons  who  buy  of  and  sell  to  each  other.    Bio/ley  J.,  in 
Hawn  V.  Watson  {c\  speaking  of  the  ordinary  case  of  a 

# 

▼endorand  vendee,  says,  **  In  such  cases,  justice  requires 
that  the  vendee  shall  not  have  the  goods  unless  he  pays 
the  price.  If  he  cannot  pay  the  price,  the  vendor  ought 
to  btfe  his  goods  back ;  but  if  the  question  arises,  not 
between  die  original  vendor  and  the  original  vendee,  but 
between  the  original  vendor  and  a  purchaser  from  the 
▼eodec^  that  purchaser  having  paid  the  full  price  for  the 
goodly  what  is  the  honesty  and  justice  of  the  case  ? 
mrdy  diat  the  vendee,  who  has  paid  the  price,  shall  be 
entitled  to  the  possession  of  the  goods.''  The  present 
GMe  must  be  governed  in  principle  by  Licibanxm  v. 
iIitfoii((I),  which  was  decided  upon  the  ground,  that 
the  property  was  transferred  by  the  indorsement  of  the 
bill  of  lading;  which,  in  fact,  is  no  more  than  a  de- 
dantion  by  the  consignee,  that  the  indorsee  6f  the  bill 
of  lading  is  the  owner  of  the  goods.  Now,  an  invoice 
Badedaration  by  the  vendor  that  the  purchaser  is  the 
owner  of  the  goods,  and  it  ought  to  have  the  same 
Act.  In  Green  v.  Haythome  {e\  there  had  been  an 
^o^nxoe  and  samples  given  to  the  purchasers,  who  resold, 
tad  the  vendors  had  delivered  (as  here)  parcels  of  the 
(Hi  to  di£ferent  sub-purchasers;  and  Lord  EUen-- 

(«)  3  T.  B.  787.  (6)  6  Ecat,  31.  note.  (c)  2  A  4  C.  542. 

M  8  T.  B.  es.     \  H,  BL  357.     6  Eati,  20.  n.  (o). 
(4  1  Stark.  447. 

borough 
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18S8.        horoiigh  says,   '^  I   am  of  opinion  that  this   was  an 
""""^       executed  contract.     Here  was  a  sale  of  68  baffs»  which 
ojpmut       wete  delivered  out  by  the  vendors  from  time  to  Ume» 
according  to  the  order  of  the  vendees,  who  were  fni^ 
nished  with  an  invoice  and  samples  to  enable  them  to 
go  into  the  market"     A  new  trial  was  moved  for,  and 
refused,  on  the  ground  that  the  vendors,  who  had  re- 
ceived a  delivery  order  from  the  sub-purchasers  before 
the  insolvency  of  the  purchasers,  should  have  repudiated 
it  in  order  to  retain  their  lien.     Here,  it  appears,  that 
the  first  bill  given  by  CcUard  for  the  S5  puncheons^ 
purchased  by  him  from  the  plaintiffs  on  the  28th  of 
Junej  was  dishonoured  on  the  5th  of  October^  and  taken 
up  by  the  plaintiffs ;  on  that  day,  therefore^  they  knew 
of  his  insolvency.    Yet,  subsequently,  on  the  15th  of 
October^  and  the  1st  and  7th  of  November,  their  agent, 
Yates,  delivered  three  puncheons  to  the  order  of  the  de- 
fendants Bond  and  Proctor.    The  plaintiffs  cannot^  after 
a  recognidon  of  Bond  and  Proctor's  tide,  with  notice  of 
CoUard^s  insolvency,  turn  round  upon  Bond  and  Prodor, 
and  insist  upon  their  lien.     They  should,  at  least,  when 
the  delivery  order  of  Bond  and  Proctor  was  presented, 
on  the  15th  oi  October,  have  informed  them  that  CoUard 
was  insolvent,  and  that  they  insisted  upon  their  lien. 
And  the  delivery  of  two  puncheons  to   the   order  of 
CoUard,  and  of  three  to  the  order  of  Bond  and  Proctor^ 
was  such  a  delivery  of  part  as  amounted  to  a  construc- 
tive delivery  of  the  whole,  and  put  an  end  to  the  right 
of  the  plaintiffi>  to  retain  the  remainder :  Slubey  v.  Hay^ 
ward  (a),  Hammond  v.  Anderson  (6).     It  is  true,  that  a 
part  delivery,  where  some  act  remains  to  be  done  before 

(fl)  2  H.  Bl,  504.  (A)  1  Kew  R.  69. 

the 
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the  property  in  the  whole  can  vest  in  the  vendee,  will        18SS. 

not  vest  the  whole  in  him ;  and  upon  that  ground  it       """"" 

was  decided,  in  Hanson  v.  Meyer  (a),  that  a  part  delivery        ogaiMt 

cf  goods  did  not  divest  the  right  of  the  vendors  to  stop 

the  remainder  in  transitu.     [Per  Lord  EUenborough^  in 

Sioodd  ▼.  Hughes  (ft),   and  Littledale  J.  in  Simmons  v. 

SBDJ/i(c)l    But  "  whenever  there  is  a  complete  delivery 

of  part  of  one  entire  cargo  to  the  consignee,  £he  transitus 

is  ended,  and  the  consignor  cannot  stop  the  remainder:" 

per  JScgfiipy  J.,  in  Crccmshay  v.  Eades  [d).    Supposing  the 

plaindflb,  notwithstanding  the  sale  by  CoUard  to  Bond 

Md  Proctor^  would  have  had  a  right  to  stop  the  goods, 

tbat  right  has  been  divested.      The  right  to  stop  in 

transita  is  defeated,  if  the  goods  have  come  to  the  pos- 

sessioD  of  the  vendee :  but  where  they  are  in  the  pos- 

KssioD  of  an  agent  or  warehouseman  (even  the  vendor's), 

the  lien  may  be  defeated  by  circumstances  which  are 

evidence  of  delivery ;   as  the  transfer  of  the  goods  in 

the  warehouseman's  books  from  the  vendor's  into  the 

sendee's  name,  Harman  v.  Anderson  {e) ;  or  the  receipt 

of  waiehoose  rent  from  the  vendee.  Hurry  v.  Mangles  [g) ; 

or  any  act  of  ownership  exercised  upon  the  goods  by 

him,  such  as  the  marking,  or  the  packing  or  unpacking 

thegoods  by  him :  Ellis  v.  Hunt  {h)j  Stoveld  v.  Hughes{b\ 

Vright  V.  Lowes  (0*     Here  Yates  became  the  agent  or 

servant  to  CoUard  as  soon  as  the  latter  marked  and 

coopered  the  casks,  and  had  samples.     The  iact  of  the 

pluntiflb  having  omitted  to  give  a  delivery  order  is  im- 

>i>>terial,  because  their  suffering  CoUard  to  deal  with  the 

(a)  6  East,  614.  (6)  1 4  £ati,  5 1 5. 

(c)  SB.  i  C,  864.  (</)  1  P.  4r  C  18J. 

U)^Campb.2AZ.  (g)  \  Campb,  A52. 

(*J  3  r.  R.  464.  (i)  4  Etp.  N,  P.  C.  84. 

Vol  V.  Z  property 
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18SS.       property  as  his  own  is  stronger  than  any  delivery  order. 
T  In  Foster  v.  Frampton  (a)   the  purchaser  went  to  the 

againu  warehouse  of  the  carrier  and  took  away  part  of  the 
goods,  and  desired  that  the  rest  might  remain  in  the 
warehouse,  and  it  was  held  that  the  transitus  was 
thereby  at  an  end.  As  to  the  question  whether  the 
plaintiffs  by  giving  a  receipt  enabled  CoUard  to  commit 
a  fraud,  and  so  are  precluded  from  recovering,  BajfUyin 
in  Haxves  v.  Watson  (b)  says,  ^*  There  are  many  cases 
in  which  it  has  been  held  that  if  the  first  vendor  does 
any  thing  which  can  be  considered  as  sanctioning  the 
sale  by  his  vendee,  that  destroys  all  right  of  the  former 
to  stop  in  transitu."  ZParke  J.  Bond  and  Proctor  took 
no  possession.]  Collardy  their  vendor,  had  taken  sach 
possession  as  divests  the  original  vendor's  right  to  stop^ 
Craven  v.  Ryder  {c)  turned  on  very  particular  circum* 
stances,  and  was  decided  on  the  ground  that  the  person 
holding  the  lighterman's  receipt  had  control  over  the 
goods  till  he  had  exchanged  it  for  the  bill  of  lading. 

Cowling  for  Yates.  First,  assuming  that  Yates  is  to 
be  considered  responsible  for  the  acts  of  bis  d^ 
CoUard,  those  acts  were,  under  the  circumstances,  justi- 
fiable. But,  secondly,  Yates  is  not  responsible  for  Colr^ 
lard's  acts,  either  to  the  plaintiffs  or  to  his  co-defendants, 
because  those  acts  all  passed  among  those  parties  behind 
the  back  of  Yates.  Every  thing  was  the  act  of  CoUard  i 
Yates  was  in  ignorance  of  all  until  the  18th  ofNovewiber. 
Even  the  delivery  of  the  three  puncheons  was  CMarts 
act  It  is  clear  that  the  property  in  the  goods  was 
changed  by  the  sale.   The  custom  referred  to  is  confined 

(o)  6B.4[C.  107.  (6)  2B.tC.  543. 

(c)  6  Tauni.  543,     2  Marsh.  127.     ffoH,  N.  P.  C  100. 
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merdy  to  the  delivery  of  goods,  and  the  want  of  the  de-        188S. 
liTer?  order  is  no  impediment  to  a  resale.     The  first       — — 
qnestioQ  will  be,  whether  the  plaintiffs  ever  transferred        ofotiuc 
away  the  right  of  possession.    If  the  rum  had  been  in 
th»r  own  possession,  they  would,  by  their  sale  to  Col^ 
hardim  credit,  have  passed  away  both  their  right  of  pro- 
perty and  possession :  Bloxam  v.  Saunders  (a),  per  Bay^ 
ley  J.  citing  ToeJce  v.  HoUingsfworlh  (6).     The  case  must 
be  the  same  where  the  goods  are  in  the  possession  of  an 
igent^  unless  the  contrary  appear  from  some  general 
wage  or  peculiar  mode  of  dealing  between  the  parties ; 
fcr  an  agent  stands  in  the  place  of  his  principal,  Wilson 
▼.  AnierUm  (c),  Hardman  v.  Wilcock  {d)  ;  and  although 
an  i^t  is  estopped  from  setting  up  the  title  of  third 
persons  unless  they  make  a  claim  on  him,  he  is  not 
estopped  if  they  do,  any  more  than  a  tenant  is  estopped 
from  disputing  his  landlord's  title  under  the  same  cir^* 
comstances :  Pope  v.  Biggs  {e).     It  is  even  doubtful 
vbether  a  usage  between  a  seller  and  his  warehouseman 
not  to  ddiver  without  a  delivery  order  can  be  good  as 
agunst  the  latter,  when  the  seller  has  parted  with  his 
right  of  property  and  also  of  possession ;  for  it  is  clear 
that  an  agent  b  justifiable  in  delivering  goods  to  the 
penoD  entided  to  them,  although  contrary  to  the  di- 
i^edioos  of  bb  principal,  and  his  own  express  promise 
to  him :  Sgeds  v.  Hay  (g) ;  per  Lord  Tenterden  in  Hcmard 
▼.  3kfar(A);  and  per  Parie  J.  in  Brandt  v.  BoaDlby{i). 
But  the  usage  proved  has  really  no  application  to  the 
If  the  plaintiffs  had  placed  their  own  goods  in 

W  iB.iC.  948.  (6)  5  T.  R.  215. 

(0  IB^^Ad.  45a  {d)  9  Bing.  382. 

M  9  B.  f  C  845.  Is)  4  T.  R.  260. 

(*)  1 B,  t  Ad.  719.  (i)  ^B.iAd.  937,  9S8. 

Z  2  Yate^s 
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1839.       this  point  he  referred  to  cases  which  have  been  alread) 
■"■■"        mentioned.)     This  is  more  particularly  the  case  whei 

DHOK  \  . 

ogahut  the  part  delivered  consists  of  samples,  as  in  the  preseQ 
instance,  which  are  intended  to  be  carried  to  market,  an. 
exhibited  as  part  of  a  larger  quantity  supposed  to  be  S 
the  power  of  the  holder  of  them :  Hinde  y.  WkiM 
house  {a\  Foster  v.  Frampton  {b).  In  Cooper  v.  Elstom  (^c 
and  Bloxam  v.  Morley  {d\  the  samples  were  not  pares 
of  the  bulk.  (He  also  relied  upon  the  marking  of  the 
casks,  as  shewing  a  delivery,  and  extinguishing  the 
right  to  stop  in  transitu.)  Besides,  the  plaintiffi  ares 
estopped  from  claiming  the  rum  as  against  Yate$j  by 
suffering  Collard  to  cooper  and  mark  the  casks,  and 
act  as  the  owner:  they  have  put  it  in  his  power  to 
commit  a  fraud  on  Yates  and  the  world;  and,  al- 
though the  master  is  generally  responsible  for  the  acta 
of  his  servant,  he  is  not  so  responsible  to  anothef 
person  by  whose  improper  conduct  those  acts  an 
produced.  The  plaintifis  contend  that  Yates  is  liable 
for  allowing  Collard  to  deal  on  his  own  account;  bat  it 
is  not  found  that  he  allowed  Collard  to  use  his,  Yaie^Sf 
warehouse  as  his  own.  The  plaintifis  should  have 
informed  Yates  of  the  sale  to  CoUard,  They  knew 
Collard  was  his  clerk,  and  had  the  control  over  the 
warehouse,  and  might  commit  a  fraud  on  his  master; 
and  they  put  it  in  his  power  to  do  so  by  delivering 
the  invoice,  samples,  &c.  The  plaintifis  sold  to  Cot- 
lard  on  the  same  days  they  purchased  of  Yates,  at  in- 
creased profit.  They,  in  efiect,  bought  for  Collard  on 
commission.     They  gave  him  vouchers  and  samples,  and 

(a)  7Eatt,55S. 

(b)  tear.  4-  P.  47a    S.  C  6  B,  f  C  107. 

(c)  7  r.  R.  14.  (d)  4B.4^a  951. 

allowed 
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•Uowed  him  to  cooper,  in  order  that  he  might  go  into        18SS. 
^fce  iBRrket  and  obtain  purchasers ;  and,  if  he  &iled  in 

-«  .  Dixox 

uijit,  they  intended  to  reserve  to  themselves  the  power  egamM 
oTooming  oa  Yatesj  by  keeping  back  the  delivery  orders. 
^rhey  neTcr  informed  Yates  of  the  applications  made  by 
CoOm-d  to  them  for  such  orders,  even  after  the  5th  of 
fJdober^  when  the  first  bill  was  dishonoured.  The  right 
of  stoppage  ought  to  have  been  exercised  within  a 
reBeooeble  time  after  they  were  aware  of  CdUard^s  in- 
solvent sitaation:  Green  v.  Haythome{a). 

Bat  if  the   plaintiffi  'are  entitled   to  recover  any 
portAOD,  then    Yate^s  co-defendants  ought,  as  to  so 
much,  to  be  barred  of  their  claims  against  him.     They 
were  guilty  of  negligence,  at  least,  in  not  inquiring  into 
CoBard^s  tide  to  the  rums.     The  circumstances  ought 
to  have  excited  their  suspicion,  and  they  should  have 
made  inqoiries  of  Yate$^  and  of  the  custom*house  ofiicer 
wbo  superintended  the  bonded  warehouse,  and  who,  by 
66.4.  c.  112.  5.9.,  is  bound  to  keep  a  transfer-book, 
open  to  the  public     After  dealing  with  CoUard  as  a  prin- 
dpal,  they  have  no  right  to  fall  back  on  Yates^  who  is  to 
be  ooQttdered,  as  far  as  they  are  concerned,  as  uncon- 
nected with  CoUard.    Bond  and  Proctor  merely  received 
thesamjrfes  which  the  plaintiffs  had  left  in  Collard's  pos- 
tttnoa,  and  which  the  latter  had  kept  concealed  from 
Tofes.    If  the  taking  of  samples,  the  marking,  &c.,  are 
iKKto  be  considered  as  amounting  to  a  delivery,  and 
l^ttring  the  right  of  stoppage  in  transitu,  then  neither 
tf  the  co-defendants  ever  obtained  the  possession,  and 
it  is  dear  that  they  never  acquired  the  reputed  owner- 
4ip :  Kmnies  ▼.  HorsfaU  (6). 

(•)  1  Star*.  447.  (*)  SB.^A.  154. 

Z  i  Denman 
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1833.  Denman   C.  J.     In  this   case  it  appears  that  the 

"— "~  plaintiffs  purchased  46  puncheons  of  rum  lying  in 
ngaUui  the  warehouse  of  the  defendant  Yatesj  and  pud  for 
them,  and  thus  became  the  owners.  They  sold  a  part 
of  the  rum  to  CoUard^  a  clerk  in  the  service  of  Yaie$^ 
and  he  paid  for  that  part  by  bills,  which  were  after- 
wards, but  before  the  plaintiffs  had  demanded  possessioa 
of  the  rum,  dishonoured.  The  right  of  property  and 
possession  thereby  revested  in  the  plaintiffs,  unless  some- 
thing had  been  done  in  the  interval  to  divest  them  of 
their  right  of  possession.     While  the  bills  were  ron- 

• 

ning,  CoUard  had  the  power  to  take  the  rum  into  his 
possession,  and  to  dispose  of  and  sell  it,  but  he  did 
not  exercise  that  power  by  any  sufficient  means.  The 
invariable  mode  of  delivering  goods  sold  while  in  ware- 
houses in  Liverpool^  is  found  to  be  by  the  vendors  hand- 
ing to  the  vendees  delivery  orders;  and  here  CoUard 
obtained  no  delivery  orders  except  for  two  puncheons. 
It  is  said  that  the  delivery  of  a  part  operates  in  law  as  a 
constructive  delivery  of  the  whole ;  but  that  is  so  only 
where  the  delivery  of  part  is  intended  to  be  a  delivery 
of  the  whole.  Here  that  was  not  so ;  for  the  plaintiffs, 
by  refusing  to  deliver  more  than  the  two  puncheons, 
gave  notice  to  CoUard  that  they  meant  to  retain  the  pos- 
session of  the  rest. 

The  taking  of  samples  and  coopering  are  circum- 
stances from  which  a  jury  might  infer  an  actual  delivery 
of  the  whole ;  but  that  is  not  found  as  a  fact  in  the 
case,  and  I  think  the  circumstances  do  not  make  it 
incumbent  on  the  Court  to  say  there  was  such  a  de- 
livery of  the  whole.  If  I  had  been  on  the  jury,  I 
should  have  found  that  there  was  no  such  actual  de- 
livery.    It  has  been  contended  that  the  plaintiffi,  after 

having 
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hating  received  notice  of  the  dishonour  of  the  bills        1838. 
by  CoBardf  were  bound  to  take  some  step  to  enforce       ^~^ 

Dnotf 

their  Gen ;    but  it  seems  to  me  that  nothing   short       yamtt 
of  an  actual  delivery  could  divest  a  vendor  of  the  right 
to  itop  in  transitu,  which  is  admitted  to  be  analogous 
to  die  right  of  retaining.     That  being  so,  Yates,  then, 
ii  not  able  to  set  up  aTs  against  the  plaintiffs  the  act 
of  any  third  party,  and  therefore  is  not  entided  to  re- 
tain the  possession  of  the  rum.     It  has  been  said  that 
tbe  pbuntifi  cannot  recover,  because  they  have  given 
CUM  the  means  of  going  into  the  market  with  an 
appatent  tide  to  the  property :  the  answer  to  that  is,  he 
had  not  thai  evidence  of  a  transfer  to  him,  without  which 
any  porchaser's  title  would  have  been  imperfect   Under 
all  tbe  dfcomstances,  I  think  the  right  of  property  and 
pooesaiooas  to  the  44  puncheons  remained  in  the  plain- 
tifi»  and  that  they  are  entitled  to  recover. 

Xjitledale  J.  I  think  the  property  and  right  to 
tbeponeasion  of  the  44  puncheons  of  rum  are  in  the 
plaindb.  They  sold  to  CoUard  a  parcel  of  goods  in 
Jwe^  and  another  parcel  in  August  The  first  parcel 
was  paid  for  by  two  bills  of  exchange,  which  were 
dishonoured^  and  taken  up  by  the  plaintifi  to  save 
their  own  credit;  and  those  goods  not  having  been  paid 
^\pi  CoUard^  he  has  clearly  no  right  of  property  in 
them. 

Ai  to  the  second  parcel ;  Collard  became  insolvent  in 
^(nmbets  the  bills  given  by  him  for  the  goods  were 
^ishoooared.  The  plaintiffs,  therefore  (unless  some- 
tlung  had  been  done  to  prevent  it,  in  the  interval  be- 
^*^  the  purchase  by  CoUard  and  the  dishonour  of  his 
^\  might  resume  possession  and  prevent  the  delivery. 

The 


i 


383  CASES  IN  TRINITY  TERM 

1833*  The  only  question  is»  whether,  in  the  interral, 

"■""  thinir  of  that  nature  was  done  by  JCdUard*    The 

ttf^ainu  variable  mode  of  delivering  goods  sold  while  thej 


lying  in  warehouses  at  Liverpool^  is  by  the  vendor 
ing  delivery  orders  to  the  vendee.    The  plaintifls 
not  given  to  CoUard  orders  for  the  rum  in  questio^^^ 
therefore  there  had  not  been  a  delivery  to  him  in 
usual  mode.     Had  he,  then,  acquired  the  possession  (i 
he  un^mbtedly  might)  in  any  other  way?    An  invoi 
was  delivered.     In  the  case  of  any  sale  of  goods,  th^^  ^ 
common  course  is  for  the  vendor  to  deliver  to 
vendee  an  invoice,  but  that  does  not  vest  the  actual 
session  of  the  goods  in  the  vendee.     The  ddivering 
the  invoice,  therefore,  did  not  give  CoUard  any  colour-* 
able  title.     Then,  after  receiving  the  invoice,  CoBanl 
coopered  and  marked  the  casks.     The  coqpering  wir 
an  act  which  might  be  done  in  order  to  ascertain  diat 
the  casks  were  in  proper  order.     The  marking  of  the 
casks  with  his  initials  is  an  act  which  looks  much  more 
like  taking  possession.     But  Cdlard  knew  at  the  time 
that  he  had  no  delivery  order.     He  was  a  clerk  to 
Yates^  and  had  the  management  of  his  cellar,  and 
full  power  to  mark  and  gauge  the  casks  as  he  pleased. 
If  that  act  had  been  done  with   the  approbation  of 
Yates^  the  latter  knowing  that  CoUard  had  boagfat  the 
rum,  it  might  have  been  sufficient  to  vest  the  actual 
possession  in  the  latter.    But  that  was  not  so.   It  seemsy 
therefore,  to  me  that  CoUard  had  not  done  sufficient  to 
take  the  possession :  and  then,  the  bills  having  been  dis- 
honoured on  the  1st  of  September,  the  plaintiffii  weie 
entitled  to  retain. 

It  remains  to  be  considered  whether  the  fact  of 
lard  having  sold  part  of  the  rums  to  Kaye^  and  to 

an 
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^ikI  /Vootov  and  the  acts  done  by  them,  makie  any        1833. 

^^^Kraioe.     It  is  a  general  principle  of  law,  that  a  man       

^ho  has  not  the  proper^  and  right  of  possession  in        against 

goods  cannot  transfer  them  to  a  vendee;   and,  there- 

fet^  if  the  original  vendor  chooses  to  retain  or  stop  in 

teuisitiiy  a  second  vendee  is  in  no  better  situation  than 

the  first*    Then  it  is  said  there  was  a  part  delivery  here, 

and  that  that,  in  point  of  law,  operated  as  a  constructive 

ddiveiy  of  the  whole.     But  that  rule  is  confined  to 

cases  where  the  delivery  of  part  is  intended  to  be  a 

delivery  of  the  whole:  Bunney  v.  Poyntz{a)f  Simmons  v. 

Svoift  (6).    On  the  contrary,  there  was  in  this  case  an 

express  refbsal  to  deliver  the  whole. 

There  are  two  general  principles  of  law  which  most 
decide  the  present  case;  the  one  is,  that  so  long  as 
goods  sold  and  unpaid  for  remain  in  the  immediate 
pQisession  of  the  vendor,  he  may  refuse  to  deliver  them ; 
«d  if  they  remain  in  the  possession  of  his  agent,  i.  e.  a 
^itehooseoian  or  carrier,  he  may  stop  them.  The  other 
^  that  a  second  vendee  of  a  chattel  cannot  stand  in  a 
'better  situation  than  his  vendor. 

Paxxe  J.     I  am  of  the  same  opinion.     No  doubtful 

PHodpIe  of  law  is  involved  in  this  case.     The  question 

^^  what  inferences  ought  to  be  drawn  from  the  facts 

S^vea  in  evidence;    and,   particularly,  whether  there 

^^•s  been  a  delivery  of  the  44-  puncheons  of  rum  to 

^<M(trdi  or  of  18  puncheons  to  Bond  and  Proctor^  or 

^C  to  Kaye  ?    Those  are  questions  of  fact.     The  issue 

*»»  whether  the  plaintiffs  are  entitled  to  the  property 

""^  or  to  the  right  of  possession  of  44  puncheons  of 

(a)  4  P.  f  Ad.  56S. ;  not  reported  when  this  cue  was  argued. 
(6)  5^.  fC.  857. 

rum 
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18S3.       rum  marked  and  numbered  as  stated  in  the  issae,  and 
~  beinir  in  the  warehouse  of  the  defendant  Yates*     Col" 

Djiok  ^ 

againu  lard  purchased  of  the  plaintiffs.  Kaj/ej  Bond^  and 
Qc  ^  /  0  ^  Proctor  are  subpurchasers.  It  is  clear  tliat  the  plain- 
tiffs were,  originally,  entitled  to  the  goods.  An  invoice 
was  made  out  to  them,  and  the  price  was  paid  bjr 
them.  I  take  it  to  be  clear  that  by  the  law  of  England 
the  sale  of  a  specific  chattel  passes  the  property  in 
it  to  the  vendee  without  delivery.  The  general  doc- 
trine that  the  property  in  chattels  passes  by  a  con- 
tract of  sale  to  a  vendee  without  delivery  is  questioned 
in  Bailey  v.  Culveraoell  (a),  2  Mann.  4*  By.  566.f  in  a 
note  by  the  reporters;  but  I  apprehend  the  rule  is 
correct  as  confined  to  a  bargain  for  a  specific  chattel. 
Where  there  is  a  sale  of  goods  generally,  no  property 
in  them  passes  till  delivery,  because  until  then  the  very 
goods  sold  are  not  ascertained ;  but  where,  by  the 
.  contract  itself,  the  vendor  appropriates  to  the  vendee 
a  specific  chattel,  and  the  latter  thereby  agrees  to  take 
that  specific  chattel,  and  to  pay  the  stipulated  price,  the 
parties  are  then  in  the  same  situation  as  they  would  be 
after  a  delivery  of  goods  in  pursuance  of  a  general 
contract.  The  very  appropriation  of  the  chattel  is 
equivalent  to  delivery  by  the  vendor,  and  the  assent 
of  the  vendee  to  take  the  specific  chattel,  and  to  pay  the 
price,  is  equivalent  to  his  accepting  possession.  The 
effect  of  the  contract,  therefore,  is  to  vest  the  property 
in  the  bargainee. 

The  defendant  Yates  is  a  warehouseman,  and  therefore 
may  set  up  the  jus  tertii;  then  the  question  is,  whether 
any  third  persons  are  entitled?    The  plaintiffs  parted 

(a)  See  Conu  Dig.  Bient,  D.  3. 
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Viththe  property  in  the  goods.     They  sold  to  CoUardy        18SS. 
but  be  did  not  take  actual  possession.     There  was  no  - 

ddiTery  order,  nor  was  the  rum  delivered  to  him.  -  ^mnu 
The  whole  quantity  sold  to  him  in  June  and  August 
waspfdd  for  by  bills,  three  of  which  were  dishonoured 
before  the  plaintiffs  demanded  the  possession,  and  one 
bill  afterwards ;  and  Collard  had  become  generally  in- 
soWeQt  before  the  demand  was  made.  It  is  said  that 
Ottari  is  entitled  to  the  property  in  the  goods ;  but 
theplaintifls  were  vendors  retaining  the  possession,  and 
every  vendor  has  a  lien  until  he  is  paid.  It  is  true 
that  thdr  lien  was  suspended  as  long  as  the  bills  were 
numiog;  but  it  revived  as  soon  as  they  were  dis- 
honoured. On  the  16th  of  Nffoeniber  Collard  had  dis- 
honoured three  bills,  and  had  become  insolvent,  and  was 
Imovn  to  be  so.  The  lien  of  the  vendors  then  revived. 
If  they  bad  parted  with  the  actual  possession,  and  the 
goods  had  remained  in  the  hands  of  a  carrier,  they  would 
hare  been  entitled  to  stop  them  in  transitu,  unless  the 
lab-purcbasers  from  Collard  had  taken  actual  posses- 
sion, and  not  having  parted  with  the  possession  at  all, 
they  have  a  right  to  retain  it  under  the  same  circum- 
stances. 

^  indeed,  Collard  had  taken  possession  of  these 
foods,  then  the  plaintiffs'  right  was  at  an  end.  It  is 
^  he  had  taken  samples ;  but  they  were  not  part  of 
^  bulk  of  the  commodity  to  be  delivered.  Then  it  is 
^  that  by  taking  possession  of  Xhe  two  puncheons, 
^  took  possession  of  the  whole ;  but  it  is  clearly 
^lished,  that  if  part  be  delivered  with  an  intent  to 
'^Purate  that  part  from  the  rest,  it  b  not  an  inchoate 
^very  of  the  whole,  so  as  to  divest  the  right  of  pro- 
P^  out  of  the  vendor.     Here  the  vendors,  on  being 

asked 
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18SS.  asked  to  give  a  delivery  order  for  the  wb(de»  sud  thqf 
would  give  an  order  for  one  or  two  puncheons  only; 

a^aiiui  thereby  separating  that  part  distinctly  from  the  rest 
As  to  the  marking;  that  is  an  equivocal  act:  it  maj 
be  for  the  purpose  of  taking  possession,  or  merely  fin 
that  of  identifying  the  property.  Besides,  here  it  ii 
proved  that  the  invariable  mode  of  delivering  goodf 
sold  while  they  are  in  warehouses  at  Liverpool^  is  bj 
giving  the  vendee  a  delivery  order.  I  agree  that] 
notwithstanding  such  custom,  there  may  be  a  delivery 
by  some  other  mode.  The  absence  of  a  customary 
order,  however,  is  a  strong  circumstance  to  shew  thel 
possession  was  not  intended  to  be  delivered,  where  the 
acts  relied  upon  to  shew  that  possession  was  takai^  arc 
equivocal.  These  are  all  the  facts  of  the  case^  as  fiui 
as  they  relate  to  CoUard.  Then  it  is  said  that  CoBari 
sold  26  puncheons  to  Kaye^  and  18  to  Band  and  ProO' 
tor^  that  possession  has  been  taken  by  them,  and  the 
lien  of  the  plaintiffs  was  thereby  divested.  Kayt 
coopered  and  gauged  the  casks.  Now,  gauging  b  an 
equivocal  act;  it  might  be  done  to  ascertain  the  qaanti^ 
contained  in  them,  before  he  paid  for  them.  Coope^ 
ing  is  an  act  much  more  like  taking  possession;  and 
it  is  the  only  part  of  the  case  upon  which  I  have  en- 
tertained any  doubt  But  when  we  consider  that  it 
was  objected  to  at  first,  and  until  Collard  interfered; 
and  that  a  delivery  order,  which  is  the  usual  mode  d 
transferring  property  from  vendor  to  vendee,  at  Uver^ 
pool^  was  wanting  in  this  instance^ — I  think  we  oagbl 
not  to  come  to  the  conclusion  that  Kaye  took  posses- 
sion,  merely  because  he  coopered  and  gauged  the  casks 
As  to  Bond  and  Proctor,  the  case  is  less  strong,  foi 
they  never  coopered  or  gauged.    Then  there  was  m 

deliver] 
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Dizoft 
Tatm. 


ddiferj  to  the  sub-vendees;  and  the  rule  is  dear^        1838* 

tbat  a  second  vendee,  who  neglects  to  take  either  actual 

or  ooDstmctive  possession,  is  in  the  same  situation  as 

tbe  fint  vendee  under  whom  he  claims.     He  gets  the 

tide  defeasible  on  non-payment  of  the  price  by  the  first 

vendee:  CWnxm  v.  Bj/der{a).    There  is  no  question  on 

these  propositions  of  law.     The  only  difficulty  is  one  of 

&ct,— whether  there  was  a  delivery  or  not.    It  being 

thus  established  that  Yates  is  liable  to  the  plaintiffs, 

looCber  point  arises ;  and  that  is,  whether  he  has  made 

kimself  liable  by  his  own  conduct  to  the  sub-purchasers 

also.   If  he  had  undertaken  to  deliver  to  them,  or 

represented  to  them  that  they  were  the  goods  of  Collardf 

aodthcj  bad  acted  on  the  faith  of  that  engagement  or 

represeotadon,  he  might  be  liable  to  them ;  but  there  is 

notfaiog  to  shew  that     As  to  Bond  and  Proctor^  nothing 

o(  the  sort  took  place ;  and,  with  regard  to  Kaye^  the 

od;  circumstance  is,  that  he  was  allowed  to  gauge  the 

Cttb:  but  it  would  be  going  very  far  to  say,  considering 

dte  circomstances  under  which  it  took  place,  that  this 

wss  sn  admission  by  Yates  that  Kat/e  might  have  full 

potMsuon  whenever  he  pleased ;  nor  does  it  appear  that 

A^ewas  induced  to  alter  his  condition  in  consequence. 

Therefore  he,  as  well  as  Bond  and  Proctor^  is  without 

'niedy  against  Yates. 

PiTTEsoK  J.  The  question  to  be  decided  in  this 
<^  is  one  rather  of  &ct  than  of  law.  The  only  doubts 
^  point  is,  whether  possession  of  the  goods  has  been 
^  by  CcUard  or  his  sub-vendees.  We  are  em- 
powered by  the  case  to  draw  from  the  facts  the  same 

(fl)  6  TttwU.  43S.    S  Mnrsk.  127. 

inference 
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18SS.        inference  which  a  jury  might     Now  it  appears  d 
"T  Yates  sold  the  goods  to  the  phiintif&,  and  they  paid 

a^ntt  them.  The  property  thereby  was  transferred  to  the 
and  when  they  sold,  it  was  in  like  manner  transferred 
the  sub-yendee,  subject  to  the  right  of  stoppage  io  tr 
situ.  The  sale  to  the  plaintiffs  placed  Yates  in  i 
situation  of  warehouseman  to  them.  It  is  found  to 
the  invariable  mode  of  delivering  goods  sold,  while  Ijii 
in  warehouses  at  Liverpool,  for  the  vendor  to  give  tl 
vendee  a  delivery  order  on  the  warehouseman.  T 
difficulty  in  this  case  arises  from  that  circumstancei  ai 
also  from  CdlarcCs  filling  two  characters,  that  of  dc 
to  Yates,  and  that  of  purchaser.  If  there  had  be 
transfer  books,  and  the  transfer  had  been  into  Collar 
name,  he  might  have  made  a  good  title  to  the  8ub-pi 
chasers;  but  here  the  goods  remain  with  the  warehoa 
man  in  the  name  of  the  first  purchasers,  although  ihi 
may  be  twenty  different  changes  of  property.  The  a 
relied  on  to  shew  that  CoUard  took  possession  are»  that 
had  samples,  and  that  he  coopered  and  gauged  the  casl 
but  the  rums  were  sampled  on  the  quay  when  landed,  a 
the  samples  were  clearly  no  part  of  the  bulk  sold.  If  t 
coopering  had  been  by  a  purchaser  from  the  plainti 
who  was  wholly  unconnected  with  Yates,  and  who  fa 
been  suffered  by  Yates  to  cooper  the  casks  in  the  wai 
house,  I  am  not  prepared  to  say  that  that  would  not  hi 
been  an  act  of  ownership  from  which  I  should  have  i 
ferred  a  delivery  to,  and  an  actual  possession  by  CoUa 
But  he  was  Yates^s  clerk,  and  had  the  control  over  1 
cellar,  and  coopered  the  casks  immediately  after  be  b 
made  the  purchase.  The  plaintiffs  refused  to  give  hio 
general  delivery  order ;  they  could  not  do  a  more  < 
liberate  act  to  shew  that  they  did  not  intend  to  give  h 

i 


Yatcs* 


IK  TH£  Third  Year  of  WILLIAM  IV.  345 

the  actual  possession.     The  coopering  was  referable        I8SS. 

ntber  to  his  character  of  clerk  to  YateSf  than  to  that  of       

a  purchaser  from  the  plaintiff ;  and,  if  so,  it  was  not  a        againMi 
taking  possession  by  him.    Then,  it  is  said,  the  re-sale 
to  Bond  and  Proctor^  and  to  Kcn/e,  alters  the  case,  be- 
cause they  have  paid  Collards  but  that  is  immaterial, 
except  so  far  as  it  would  prevent  CoUard  (as  against 
them)  from  stopping  in  transitu.     But  it  does  not  divest 
the  original  vendor  of  his  right  to  stop  in  transitu : 
Chnm  V.  Bjfder{a).     CoUard^s  bills  having  been  dis- 
hoDoured^  the  plaintiffs  were  clearly  entitled  to  retain : 
Alas  V.  Beynolds  (6).     The  act  of  coopering  by  Km/ef 
thercfimi  as  against  the  plaintiffs,  can  have  no  greater 
^^Bkot  than  the  act  of  coopering  by  Collard.     Then,  as 
'between  Yates  and  Kaye^  a  question  arises  whether  the 
pitper^  was  vested  in  Kaye,  the  sub-purchaser,  as  against 
^^>tei  It  appears  that  Kaye^  after  Yate^s  other  clerk  had 
"efiised  to  allow  him  to  cooper  the  puncheons,  obtained 
P^xmission  of  CoUard  to  do  sa     Now,  here  again,  the 
^^ifficulty  arises  from  the  &ct  of  CoUard  being  both 
*^ler  of  the  rums  to  Kcyef  and  servant  to  Yates.    If 
^e  had  been  a  person  wholly  unconnected  with  YateSf 
tbe  act  done  by  him  would  only  have  been  referable  to 
bis  character  of  seller.    And  if  CoUard  had  not  been 
tbe  sdler,  and  Kaye  had  been  suffered  by  CoUard^  as 
tlie  clerk  of  Yatesj  to  cooper  the  casks,   Yaies  might 
h&^e  been  bound  by  his  act.     But  here  Kaye  knew 
GoOerd  to  be  the  seller  of  the  rums,  and,  knowing  also 
tlutt  the  other  clerk  of  Yates  would  not  allow  him  to 
*^<^<fer  the  casks,  he  applied  for  and  obtained  permission 
of  CoUard,   The  latter,  therefore,  must  be  considered  as 

W  €  JVmm,  iSS.  2  Marsh.  127.  {b)  1  Stark,  1 16.  4  Camp.  267. 

Vol,  V.  A  a  having 
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1 833.        having  acted  in  his  character  of  purchaser  and  seller, 
and  not  of  clerk  to  Yates^     YcUes^  therefore>  is  not  bound 

DiZOK  »  • 

ofsahat  by  his  act  as  the  act  of  an  agent,  but  Keye  must  take  the 
consequences  of  the  acts  of  Cdlard:  and,  consequent! jy 
the  property  was  not  in  Kaye  as  against  Yatts.  The 
plaintiffs  are  therefore  entitled  to  judgment. 

The  judgment  was  given  generally  for  the  plaintifls; 
but,  on  application  afterwards  made,  it  was  referred  to 
Parke  J.  to  order  specially  at  chambers,  how  the  judg* 
ment  should  be  drawn  up. 

By  a  rule  of  Court  of  Hilary  term  1834,  reciting  the 
rule  for  judgment,  and  an  order  made  by  Parke  J. 
on  the  23d  of  December,  whereby  it  appeared  that 
the  rum  claimed  by  Kaye,  Bond,  and  Proctor^  had 
been  delivered  to  the  plaintiffs,  and  their  costi 
paid  by  the  defendant  Yates,  it  was  ordered  that 
Yates  should  be  discharged  from  all  claim  by  the 
plaintiffs  in  respect  of  the  damages  and  costs  in  the 
postea,  costs,  and  all  the  other  matters  in  issue.  And, 
after  reciting  further,  that  the  Master  had  been,  by  the 
above  order,  directed  to  tax  the  costs  of  the  defendant 
Yates  for  preparing  the  brief  or  briefs  (as  he  might  think 
fit)  for  the  trial,  and  of  one  witness,  such  brief  or  brie&  to 
be  such  as  ought  to  have  been  prepared  and  giten  for 
the  purpose  of  making  out  Yate^s  defence  as  to  the 
three  puncheons  of  rum,  and  as  to  the  alleged  acts  by 
which  it  was  contended  that  he  would  be  personally^ 
liable  to  the  plaintiffs  though  the  other  defendan 
should  not  be,  and  also  the  costs  of  Yateis  appeari: 
by  counsel,  and  arguing  the  special  case,  on  the 
principle;  and  reciting  the  Master's  allocatur 
S4/.  135.  Sd.y  it  was  ordered,  that  the  said  costs  shou 
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be  pud  by  the  plaintifis  to  Yates.     And,  after  reciting        1838. 

iImH  that  the  Master,  by  the  said  order,  was  further       

directed  to  tax  the  costs  of  the  defendant  Yates  of  the       agmtui 

acdoQ  brought  against  him,  of  his  application  to  inter- 

pkid,  and  of  this  cause,  and  that  it  appeared  by  the 

MiBtei's  allocatur  that  he  had  taxed  them  at  1 68/.  1 6s.  4^., 

it  was  further  ordered  that  the  defendants  Kai/e,  Bond, 

laAProdor  should  pay  the  same,  together  with  the  costs 

paid  b]r  the  defendant    Yates  to   the  plaintifi  (after 

giving  credit  for  the  said  costs  to  be  paid  by  the  plaintiffi, 

win  Teceived,  to  Yalesj)  upon  a  pro  rata  according  to 

tWnha  of  the  goods  respectively  claimed  by  them, 

(biA  not  mdwling  the  three  puncheons  of  rum  delivered 

to  the  defendants  Bond  and  Proctor,)  to  be  settled  by 

tbeMaaler  in  case  of  difference;  and  in  case  the  said 

nioniea  should  not  be  received  from  the  plaintifl^  at  the 

time  when  the  respective  amounts  to  be  paid  by  the 

other  defendants  should  be  ascertained,  that  the  same 

^^  received  by  the  defendant  Yates  should  be  paid 

o?er  to  the  other  defendants  in  like  proportion,  to  be 

*^^  in  like  manner  in  case  of  difference. 


The  King  against  Holden  and  Another.       f^^^l\ 

The  defendants,  va' September  1832,   were  charged  An  indictment 

-^  1       .  'J         found  at  the 

before  two  justices  with  an  unnatural  crime,  said  to  sufoUc  l.ent 
*^  heen  committed  within  the  liberty  of  Bury  St.  on  a  charge  of 
-^^wokTs,  Stsffolk.     They  were  discharged  on  giving  S^;^ 

tember  1832, 
^^nnond  bto  K.  B.  liiy  certiorari,  and  a  motion  made  to  award  a  Tenire  into  another 
^^»ea  a  soggeMion  that  a  fair  trial  could  not  be  had  in  Suffolk  i  in  support  of  which 
^tmtion  many  affidavits  were  put  in,  sworn  in  the  autumn  of  1832,  shewing  that  a 
••^  pnijadiee  existed  io  Sujoik  against  the  defendants,  on  the  subject  of  this  charge. 
*^  Court  held,  that  there  were  not  sufficient  grounds  laid  for  removing  on  indictment 
^  te  body  of  a  huge  county,  and  discharged  the  nik. 

A  a  2  bail 
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1833.  bail  for  their  appearance  at  the  St^ffbUc  Lent  assizes 
~"^  1883,  at  Bury.  In  Michaelmas  term  1832,  Sir  Jam» 
agamti  ScarUtt  obtained  a  rule  absolute  in  the  nrst  instance^ 
for  a  certiorari  to  the  justices  of  oyer  and  terminer  fiir 
the  county  of  Suffolk^  to  remove  into  this  Court  any 
indictment  that  might  be  found  against  the  defendants, 
or  either  of  them,  at  the  next  assizes  for  the  said  county. 
A  bill  was  found  ac^inst  the  defendants  at  the  Lent 
assizes  for  a  capital  felony.  Before  the  bill  was  returned, 
or  the  certiorari  served,  an  application  had  been  made 
to  the  learned  Judge  sitting  on  the  crown  side  at  the 
assizes,  to  call  the  defendants  on  their  recognizances, 
which  was  done  and  the  recognizances  estreated.  The 
certiorari  being  afterwards  served,  the  defendants  pot 
in  fresh  bail  in  this  Court  before  a  Judge  at  chamberB, 
and  the  estreated  recognizances  were  then  dischargedi 
the  prosecutor  making  no  opposition.  The  defendants 
pleaded  to  the  indictment  in  this  Court;  and,  in  EasUr 
term.  Sir  James  Scarlett  moved  for  a  rule  to  shew  cause 
why  a  suggestion  should  not  be  entered  upon  the  roll, 
that  a  fair  and  impartial  trial  of  the  issue  joined  in  this 
prosecution  could  not  be  had  by  a  jury  of  the  county  of 
Suffolk,  and  why  the  said  issue  should  not  be  tried  by  a 
jury  of  the  county  of  Kent,  or  of  such  other  counQr  as 
this  Court  should  direct.  It  was  stated  that  the  liberty 
of  Btify  SL  EdmuncTs  comprehends  nearly  half  the 
county;  and  that,  by  the  ordinary  practice,  the  defend- 
ants, being  indicted  for  an  offence  committed  within  the 
liberty,  would  be  tried  by  a  jury  from  thence.  In 
support  of  the  present  application  many  affidavits  were 
referred  to  (sworn  in  the  autumn  of  1832,  and  used 
upon  the  application  for  a  certiorari),  shewing  that  a 
strong  prejudice  exbted  in  the    county  against    the 

defendants 
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defendants  on  the  subject  of  this  charge,  and  stating  the        1838. 
belief  of  the  deponents  that  it  could  not  be  fairly  and       "^ 

•  a  Thi    KlKQ 

impartially  tried  in  Suffolk.  agamtt 


Byles  now  shewed  cause.     It  is  admitted  that  the 
G)art  has  power  to  award  a  venire  into  a  foreign  county 
on  a  proper  suggestion.     On  the  removal  of  an  indict- 
ment by  certiorari,  and  plea  of  the  general  issue,  the 
triai^  at  common  law,  would  be  at  bar,  by  a  jury  of  the 
ooonty.     A   writ  of  nisi  prius  may  indeed  issue,  by 
consent  of  the  Attorney-General  (2  Inst.  4*24.);  but  still 
k  must  go  into  the  proper  county,  unless  there  be  a 
^ggestion  of  the  nature  here  applied  for,  which  estops 
both  parties.     Yet,  although  the  Court  may  award  a 
Fenire  into  a  foreign  county  by  means  of  a  suggestion, 
Oo  icstance  can  be  found  in  which  such  a  power  has 
been  exercised  at  the  defendant's  instance  in  a  case  of 
oapital  felony,   where  the  trial   would   be  by  a  jury 
of  the   county  at  large  before  a  Judge  of  one  of  the 
^niperior  Courts.     Many  inconveniencies  would  attend 
SQch  a  proceeding.     The   removal   by  certiorari  from 
the  Coart  below,    where   the   party   is   on    bail,   dis- 
charges the  defendants'  recognisances,  Rex  v.  Richard- 
sm  (a),  and  those  of  their  bail ;  and  that  would  have 
l)eea  the  case  here,  if  the  parties  had  not  been  called  on 
their  recognizances  before  the  writ  was  served.     It  also 
discbarges  the  recognizances  of  the  prosecutor  and  wit- 
i^csses.    The  prosecutor  cannot  claim  costs  from  the 
«Hinty  under  7  G.  4.  c.  64.  ss.  22,  23.,  Rex  v.  The  Exeter 
Q*%  Treasurer  (6),  Rex  v.  Richards  (c).  Rex  v.  Johrir 
^"(rf);  and  the  removal  to  another  county  must  neces- 

(a)  ^LeadCs  C  C.  560.  (6)  SM.i  R»  167. 

(c)  8  A  4f  C.  4«0.  (d)  1  %.  4  M,  173.  616. 

A  a  S  »arily 


HoLDur. 


I 


HOLDIK* 


350  CASES  IN  TRINITY  TERM 

188S.       sarily  increase  expense,  as  well  as  delay  the  proceedings. 

" There  is  no  provision  by  law  for  the  expense  of  reooQ- 

agatnsi        veying  the  defendants,  if  convicted,  to  the  original  coanty. 
The  statute  27  G.  2.  c.  3.  does  not  apply.     As  to  the 
prejudice  apprehended,  that  must  have  now  abated; 
and,  since  the  indictment  has  been  removed  into  this 
Court,  the  jury  will  be  taken  from  the  county  at  large^ 
(6  G.  4.  c.  50.  5. 13.)  and  not  from  the  liberty,  to  which 
the  allegations  of  prejudice  in  the  affidavits  chiefly  apply. 
In  Bex  V.  Mead  (a),  an  application  for  a  certiorari  to 
remove  an  indictment  for  murder,  in  order  that  it  might 
be  tried  in  a  different  county  from  that  in  which  the 
bill  had  been  found,  was  rejected  by  this  Court.     The 
same  appears  to  have  been  done  in  Rex  v.  El/brd  (&)• 
In  Rex  V.  T/iomas{c%  an  indictment  for  murder  was 
removed  into  this  Court,  on  application  made  on  behalf 
of  the  defendant,  but  that  was  from  the  sessions  for  the 
city  of  Rochester,  an  inferior  and  comparatively  limited 
jurisdiction.     And  so  in  Rex  v.  Fatde  ((f),  where  a  cer- 
tiorari was  granted,  the  removal  was  from  the  session^ 
and  the  felony  does  not  appear  to  have  been  capital 
An  application  of  this  kind  for  a  suggestion  was  made 
without  success,  in  Rex  v.  Penprase  *and  Others  (e),  in 
last  Hilary  term.     ILtttledale  J.     That  case  was  tried 
at  Nisi  Prius.     So  also  was  Rex  v.  Ellis  (g),  where  the 
bill  had  been  found  at  the  gaol  delivery  for  the  city  of 
Exeter,  and  was  removed  into  this  Court  by  certiorari. 
Patteson  J.  There  was  a  similar  case  at  Maidstone,  last 
assizes.]     The  prosecutor  might  further  contend  that  he 
was  entitled  to  have  the  certiorari  quashed,  as  having 

(a)  3D.^Il.S0l.  (6)  2  Sir.  877. 

(c)  4M.4:S.  442.  (d)  2  Ld.  Ray.  1452. 

(e)  4B,4;  Ad.515.  [g)  6 B.  ^  C.  145. 

been 
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ben  obUiioed  without  any  rule  to  shew  cause,  and        1833. 
without  Botice  to  him,  contrary  to  the  usual  practice,       — — 

T»  -rt  *      ,      \  -n  rw^,  -m^        ,  The  KlifO 

Bei  T.  FiODk  (a),   Rtx  v.  Tke  Duchess  of  Kingston  (i),        againu 

Bex  V.   Thomas  (c\   Rex  v.   Hunt  (rf),   Haiok.   P.  C. 

bookii.  c.27«  s.27.     But  it  is  not   desired  to  quash 

the  certiorari,  or  discharge  the  present  rule,  if  the  de- 

faidanti  be  put  under  such  terms  as  to  costs  as  will 

leau  the  proeecutor  in  no  worse  situation  than  if  the 

cue  had  been  proceeded  upon  in  the  ordinary  way. 

Tbere  is  no  legislative  enactment  on  the  subject,  but  an 

Milogy  may  be  drawn  from  the  statutes  5  &  6  W.SfM. 

t.{\.  s.^.  and  38  G. 3.  c.  52.  5.8.:  and  terms  of  this 

luod  were  bnposed  on  the  defendants  in  Rex  v.  Hunt  {e)j 

and  io  the  late  case  of  Rex  v.  Hodgson{g\  where  the  place 

of  trial  was  changed,  by  suggestion,  upon  indictments  for 

WMwipiaennon     The  reasonable  costs  to  be  paid  to  the 

pmecutDr  in  this  case,  would  be  those  already  incurred; 

the  costs  of  the  trial  in  any  event,  with  the  addition  of 

thoie  occasioned   by  the  removal;   the  costs   in   this 

Coort,  indudiog  those  of  the  present  application ;  the 

CQiti  of  recoaveying  the  defendants,  if  convicted,  to  the 

ongiaal  county ;  and  any  others  which  the  prosecutor 

buj  incar  after  the  judgment.     IDenman  C.  J.    The 

Ms  of  the  trial  must  be  in  the  discretion  of  the  Judge 

viio  tries  the  indictment ;  and  they  are  not  payable  by 

Ae  ddbndant,  but  by  tlie  county.]     Supposing  that  the 

Ittnis  required  by  the  prosecutor  were  granted,  many 

iocoovemencies  might  still  arise  if  the  Court  were  to 

ittttve  the  case  to  a  di£Perent  circuit;  as,  for  instance, 

(«)  9  Li,  Bory.  I45S.  (b)  Coup,  283. 

(<)  4  JH:  f  &  442.  (d)  SB.iji.  444. 

MiTAirytenn  1820. 

k)  BBar^  term  1831.  Indictmeot  for  miademeanor.     Suggestion,  for 

^^'mw  in  London  instead  of  Yorkshire. 

A  a  4  in 
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18SS.  in  case  a  witness  were  to  die,  the  difficulty  of  obtaining 

"  the  depositions,  which  are  now  in  the  legal  custody  of 

The  King 

agamtt  the  clcrk  of  assize  of  the  Norfolk  circuit. 


HoLDxir. 


Sir  James  Scarlett  and  B.  Andrews  contrk.  With 
respect  to  costs,  the  defendants  will  accede  to  any  tenns 
the  Court  may  think  proper ;  and  the  depositions  mayt 
without  difficulty,  be  removed  into  this  Court.  There  is 
nothing  new  in  the  trial  of  felonies  at  nisi  prius-  The 
statute  \^Hen.6.  c.  1.,  enabling  justices  of  nisi  prios  to 
give  judgment  of  a  man  attainted  or  acquitted  of  fidony, 
conferred  upon  them  no  new  jurisdiction  as  to  tryingi 
but  was  only  passed  in  order  that  they  might  give  judg- 
ment as  well  as  try,  which  before  they  could  not  do; 
and  that  statute  shews  that  they  might  even  try  cases  of 
treason.  The  power  of  removing  cases  of  felony  exists 
at  common  law,  and  is  part  of  the  supreme  jurisdictioa 
belonging  to  this  Court,  though  not  exercised  unless 
under  very  special  circumstances.  But  it  has  been 
exercised,  even  at  the  instance  of  defendants.  Bex  v. 
Thomas  {a)  is  a  decisive  authority  on  this  case.  No 
difference  can  be  shewn  in  principle  between  remonng 
a  case  of  felony  and  one  of  misdemeanor :  in  the  discre- 
tion of  the  Court,  they  may  not  be  viewed  alike^  but 
there  is  no  rule  of  law  confining  the  trial  of  felonies  to 
the  proper  county,  which  would  not  equally  extend  to 
misdemeanors.  A  case  of  felony  was  lately  removed 
from  the  sessions  for  the  town  and  county  of  SouO^ 
ampton{b).  [Patteson  J.  An  application  was  there 
made  before  me  in  the  bail-court  for  a  certiorari,  and 
I  thought  I  could  not  grant  it,  as  the  case  arose  in  a 

(a)  4  If.  4-  S.  442.  (6)  Rev  v.  Rusfdl^  ^  B,  i  Ad.  57$.  note  (a). 

town 
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town  which  was  a  county  of  itself,  and  therefore  a  par-        1888. 
ticohr  course  of  proceedinir  was  directed  by  88  G.  8.       "—" " 

«i^  ji  TheKwo 

cSt  But  the  prosecutor  undertook,  upon  terms,  to  jag^bui 
tij  m  the  county  at  large.]  The  indictment  in  Bex 
T.£Qjs(a)  was  removed  by  certiorari  from  the  city  of 
ExeUr  mto  the  county  of  Devon.  IDenman  C.  J.  There 
is  a  pnrrision  in  88  G.  8.  c.  52.  s.  10.,  that  the  statute 
shall  not  extend  to  the  criminal  jurisdiction  of  Exeter^ 
nnlessincasesof  indictment  removed  from  thence  into 
the  King^s  Boich  by  certiorari.]  That  leaves  the  ju- 
rbdiction  of  the  King's  Bench  as  it  stood  at  common 
lawi  and  by  that  jurisdiction  the  indictment  in  Bex  v. 
BUt  was  removed ;  the  ground  being  that  an  impartial 
trial  could  doI  be  had  in  the  city.  In  Bex  v.  Thomas  {b) 
the  place  of  trial  was  changed  from  the  town  of  Bochesier 
to  the  county  of  Kent  In  Bex  v.  Mead  (c)  the  Court 
^vooid  have  removed  the  indictment  (which  was  for 
iQQider),  or  granted  a  trial  at  bar,  but  for  the  special 
circonwtances.  And  on  principle,  if  an  indictment  for 
nnsdemeanor  may  be  removed  on  the  ground  of  pre- 
JQ&e^  a  fortiori,  a  case  of  felony  ought  to  be  so  re- 
nmeabk^  where  even  the  life  of  the  party  may  be  at 
ttakci  The  Court  has,  from  the  earliest  times,  exercised 
ftpover  of  removing  civil  causes  into  counties  where  the 
graond  <^  action  did  not  arise,  and  this,  not  because 
mch  cases  are,  for  this  purpose,  distinguishable  from 
oCbei!%  but  by  reason  of  the  general  jurisdiction  which 
the  Court  possesses,  to  dispense  justice  throughout  the 
cooDtry.  The  form  of  suggestion,  in  a  case  of  mis- 
demeanor, is  given  in  Bex  v.  Hunt  {d) :  the  county  to 
which  the  removal  is  made,  is  stated  to  be  the  county 

(a)  6B.ta  145.  (b)  4M.iS.  442. 

(c)  ZD.  ^JL  301.  (d)  ZB,^  A.  444. 

next 
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1883.  next  adjoiniog.  [^Dennuai  C.  J.  In  a  case  firom  Nq 
^""^  tingham  (a),  Kent  was  suggested,  by  consent,  to  be  ll 
agamu  next  adjoining  county.  The  SolicUor-Qeneral^  amk 
curice  ;  in  the  Bristol  case  (i),  Berkshire  was  auggesU 
to  be  the  next  adjoining  county.]  On  the  suggestic 
here  offered,  a  trial  at  bar  might  be  ordered,  if  neoe 
sary.  The  argument  of  inconvenience  was  urged  i 
Farexvether's  case  (c),  where  a  certiorari  had  bai 
awarded  to  the  justices  of  assize  of  Stfffbltf  to  remoi 
an  indictment  against  a  justice  of  that  county  for  con 
mon  barratry;  and  upon  discussion  as  to  a  rule  for 
trial  at  bar,  and  motion  made  on  behalf  of  tha  crow, 
that  it  should  be  tried  in  the  county,  Keeling,  clerk  of  tb 
crown,  said,  ^^  That  divers  precedents  have  been  of  sad 
trials,  upon  indictments  in  banco,  without  any  oonsci 
of  the  parties,  and  against  the  will  of  the  prosecaton 
and  in  more  remote  counties ;"  which  appears  to  be  ap 
proved  of  by  the  Court. 

Denman  C.  J.  I  apprehend  that  the  power  c 
changing  the  place  of  trial  whenever  it  is  necessary  fe 
the  purpose  of  securing,  as  far  as  possible,  a  fair  in 
vestigation,  is  a  part  of  the  jurisdiction  of  this  Court 
and  that  that  power  may  be  exercised,  where  it  is  ab 
solutely  necessary,  in  cases  gf  felony.  Instances  hav< 
occurred  in  which  this  has  been  done  for  the  purpose  o 
removing  the  trial  from  limited  jurisdictions;  but  then 
does  not  appear  to  be  any  in  which  it  has  been  done  witi 
respect  to  a  county  at  large:  and  I  should  think  such  i 
proceeding  could  not  be  necessary  where  the  remova 
must  be  from  one  great  county  to  another.     Where  i 

(a)  U\  Sacheverell**  case,  10  TJoweWi  State  Trials,  SO, 

(6)  Hoc  ▼•  Pinney,  3  B.  j;  Ad,  947.  (c)  CVo.  Car.  348. 

ha 
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kis  happened  on  indictments  for  misdemeanor,  the  cir-        18SS. 
camsliDoes  have  almost  amounted  to  a  necessity.  In  the       — * 

^  Th«KiKo 

ilatfnyitfsi  and  Bnsiol  cases,   the  inhabitants  them-        ysamtt 
Mbei  were  parties,  or  had  a  strong  interest.     In  Bex  v. 
Bmi  {a)f  the  magistracy  and  yeomanry  of  the  county  of 
Lmcoder  were  afiected ;  and,  in  Waddingian^s  case  (6), 
the  misdemeanor,  which  was  the  subject  of  indictment, 
had  prevailed  extensively  in  the  county  of  Kent.     But 
herc^  opoo  iiill  consideration,  I  think  no  such  case  of 
Deoesiity  ajqpears,  even  if  the  indictment  were  for  mis- 
demeanor only*     It  seems,  indeed,  that  some  of  the 
magiitnites  have  committed  themselves  upon  the  subject; 
but  diere  is  nothing  to  shew  that  the  great  body  of 
ficedioldeii  and  others,  out  of  whom  the  jury  would  be 
fonsed,  are  likely  to  be  prejudiced,  except  by  those 
fceiugs  which  arise  from  the  nature  of  the  offence,  and 
vhich  aie  oommoo  to  all  counties.     When  men  are  sum- 
moDed  into  a  jury-box  to  decide  upon  a  case  of  felony, 
loeh  prejudice  is  very  apt  to  die  away :  it  is  a  kind  of 
Ung  whidi  juries  are  learning  more  and  more  to  lay 
ttide;  and  we  should  rather  relax  that  disposition  by 
being  too  ready  to  suppose  that  they  would  be  influenced 
by  uDJust  impressions.     Objections  have  been  suggested 
ia  point  ctfotm ;  and  it  is  true  that  the  Court  might,  by 
pintiiig  such  a  rule  as  this,  expose  itself  to  frequent 
nlidtations   of  the  same  kind :    still,  if  I  thought  it 
Beoesstiy  for  the  purpose  of  securing  a  fair  trial,  I 
dKNdd  certainly  be  disposed  to  grant  this  application. 
&t,  considering  the  time  which  has  now  been  afforded 
ibr  prgudice  to  die  away,  and  feeling  a  perfect  persua- 
sion that,  with  the  right  of  challenge  and  the  benefit  of 

(«)  3  A.  f .  ^.  444.  (6)  See  1  East,  167.,  and  SB^^J.  446. 

.  selection 
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1885.  selection  from  so  large  a  county,  the  defendants  mi 
find  an  unprejudiced  jury  in  St^blkf  I  am  of  opink 

The  KxMQ 

againtt  that  the  balance  of  convenience  is  against  this  appl 
cation;  and  I  do  not  apprehend  the  least  real  daiigi 
of  any  prepossession  in  those,  who,  by  the  natan 
course  of  the  constitution,  are  appointed  to  try  th 
indictment     The  rule  will  therefore  be  dischai|pd« 

LiTTLEDALE,  Parke,  and  Patteson  Js.  concurred. 

The  following  rule  was  drawn  up  as  to  costs:— 
*^  That  the  rule  be  discharged  with  costs,  to  be  piid 
by  the  defendants  to  the  prosecutor  or  his  &ttonic|> 
such  costs  to  be  taxed  by  the  coroner  and  attorney  o 
this  Court.  And  it  is  further  ordered,  by  consent  o 
counsel  on  both  sides,  that  the  said  defendants  jpty  t 
the  prosecutor  or  his  attorney  his  costs  in  this  Coort,  ti 
be  taxed ;  and  do,  within  a  week  next  following  gift 
security  to  the  satisfaction  of  the  coroner  and  attomr 
of  this  Court,  for  the  payment  of  such  costs  to  the  sail 
prosecutor,  as  the  Judge,  before  whom  the  issue  joinec 
in  this  prosecution  shall  be  tried,  shall  think  the  sail 
prosecutor  entitled  to  receive." 

The  defendants  were  tried  at  Nisi  Prius  at  the  next 
assizes  for  Suffolk,  by  a  jury  of  the  county,  who  re 
turned  a  verdict  of  Not  Guilty. 
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1883. 


Field  against  Bezant,  Gent.,  one,  &c.         stuuntay, 

JimeetiL 

ASSUMPSIT  on  promissory  notes,  &c.     Plea,  ge-  Wberaaoat- 
'  neral  issue^  and  notice  of  set-off.     At  the   trial  J^iS^'awump- 

bcfore  Denman  C.  J.,  at  the  London  sittings  after  last  ^^^  ^^ 
Midadmas  term,  the  plaintiff  proved  a  debt  due  to  him  ^^^^1^^ 
npoD  several  promissory  notes,  amounting  to  SSSLGs.Sd.  ^"J™  **>•*  "^ 

Ou^  costs  of 

The  defendant  claimed  to  set  off  his  bill  of  costs.     It  uzatiooallowcd 

Bgunat  die 

appeared  that  this  originally  amounted  to  775/.  I5.  9d.;  attoraey,  pur- 
bat,  on  reference  to  a  Master  in  Chancery  for  taxation,  c.  23.  <.  ss. ' 
wasredoced  to  4t22L  7s.  2J.,  being  less  than  five-sixths  of 
its  onjginal  amount:   the  plaintiff  then  applied  to  the 
Muter  of  the  Rolls  for  a  taxation  of  his  costs  of  tax- 
ing the  defendant's  bill,  and  the  Master  of  the  Rolls 
thereupon  ordered  that  the  bill  should  be  referred  back 
to  the  same   Master   in   Chancery  to   tax    the   last- 
meD&iiied  costs,  and  that  the  defendant  should  allow 
And  give  credit  to  the  plaintiff  for  the  amount  of  such 
costs,  when  taxed,  against  and  in  reduction  of  the  sum  of 
^92L  Is.  2d.  certified  to  be  due  to  him.     The  Master 
taxed  the  plaintiff's  costs  of  taxation  at  118/.  75. 10(/., 
which,  if  it  conld  be  deducted  in  this  action  from  the 
SDin  of  422/.  75.  2d.,  would  reduce  the  defendant's  claim 
to  SOSL  195. 4d.   The  Lord  Chief  Justice  was  of  opinion, 
that  the  defendant  could  set  off  the  latter  sum  only,  and 
a  verdict  was  entered  for  the  plaintiff  for  29/.  75.  4(/. 
A  rule  nbi  bad  been  obtained  for  setting  aside  this 
verdict,  and  entering  a  verdict  for  the  defendant,  on  the 

ground 
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1838.        ground  that  the  oosta  of  such  taxation  could  not  b^ 
made  the  subject  of  an  actioQ  or  of  set-ofil 


FlKLD 

nffnirut 

BXZAMT. 


Platl  and  W.  H.  Watson  now  shewed  cause.    Tl^ 
defendant  was  not  entitled  to  set  off  the  whole  aMOOQ 
of  his  bill.     {^Parke  J.    The  only  question  is,  wheCkfc 
the  costs  of  taxation  constituted  a  debt,  which  alcme  % 
the  subject  of  an  action  or  set-off.]     It  is  part  of  the 
order  of  the  Master  of  the  Rolls  that  the  defendaitf 
should  allow  and  give  Credit  to  the  plaintiff  for  tbe 
amount  of  the  costs  when  taxed.     Those  costs  therebf 
became  a  debt  due  to  the  plaintiff. 

LiTTLEDALE  J.  A  party  can  set  off  only  such  smill 
as  can  be  made  the  subject  of  an  action.  Here  die 
plaintiff  could  not  have  brought  an  action  to  feoofer 
his  costs  of  the  taxation  of  the  defendant's  bill ;  heoooU 
only  enforce  his  claim  by  an  attachment. 

Parke  and  Patteson  Js.  concurred. 

Rule  absolute.  («) 

(a)  See  Bhf  ?.  Mdeolnh  4  Tauni,  705.      Smenm  t.  X^iMyi  ^^ 
£U  248. 
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Stow  against  Davenport.  uamk^, 

JwmlOlh. 

A  8SUMPSIT  for  money  paid  by  the  plaintiff  for  Lands  were 

^^  .  ^  deritedf  to  the 

l^acy  duty  in  respect  of  an  annuity  of  6001.  be-  use,  among 
qiwithed  to  the  defendant's  wife.     At  the  trial,  before  m.  ".'  f. 
Lord  Tenierden  C.  J.,  at  the  sittings  in  London,  after  j^^^t^^ 
Trimfy  term  1832,  the  plaintiff  had  a  verdict  for  10002^  c^'^ «»"« 

•^  '  "^  ^  premues,  an 

subfect  to  the  opinion  of  this  Court  upon  a  special  casey  onntuty  or 
which  was  stated  in  substance  as  follows.  charge  of  5ocM. 

a  year,  to  be 

}q  1811  Thomas  Frisby  devised  all  his  real  estate  to  ^d  dear  of 

oU  torn  atut 

tnisteesi  in  trust  to  convey  the  same  to  the  use  of  his  deductumt^ 
sooi  7*.  F.  the  younger,  for  life,  remainder  to  them-  ^^  nf^^ 
•dTe%  to  preserve  contingent  uses,  &c. ;  and,  after  bis  j^^*^^^  ^^ 
death,  in  case  Mary  Ann  Frisby,  his  then  wife,  should  ^^^'?*^ 
saifive  him,  to  the  use  that  she  shoidd  take  from  and  was  to  be  paid 

*^  clear  of  legacy 

^  (f  the  same  premises  such  annuity,  or  yearly  rent"  duty,  and  was 

a  charge  upon 

dmrge,  not  exceeding  500/.  a  year  for  her  life,  as  T.  F.,  the  land ;  and 

---,.,,  .  ,  .  ,       consequently 

jm.,  Mwd  by  will  appoint,  the  same  annuity  to  be  that  s.,  who 
paid  her,  dear  cf  all  taxes  and  deductions  txhatsoeoer,  into  possession 
I)jr  four  quarterly  payments;  remainder,  in  default  of  deWMto*him 
issue  of  T.  F.,  jun.,  to  the  plaintiff  for  life,  charged  ""{{^  ''^'- 
^th  the  annuity  above  mentioned.     He  also  bequeathed  ^^«  i«g«<7 

•^  ^  duty  on  the 

>u  his  personal  estate  to  his  executors,  upon  trust  to  annuity,  pur- 
suant to 
^vert  the  whole  into  ready  money,  and  lay  it  out  in  as  g.  3.  c.  28. 

^  purchase  of  real  property,  to  be  conveyed  to  the  not  recover 
'"ses  above  stated,  with  power  to  them  to  place  out  such  ih^nuium. 
pcnonal  estate  in  the  public  funds,  &c  till  such  pur- 
chase could  be  efiected ;  the  dividends  to  go  to  the  same 
persons  for  whose  benefit  the  purchase  was  to  be  made; 
The  testator  died  in  1811.     In  1813  71  F.,  jun.,  and 
^  plaintiff  joined  in  a  conveyance  of  the  devised  lands 

to 
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1883.        to  a  trustee,  his  heirs  and  assigns,  to  the  use  of  T.  J^^  jn 
-  for  life,  and  to  the  use  that  after  his  decease,  his  si 

Stow 

agaiiut  wife,  if  she  should  survive  him,  might  receive  out  oft 
same  premises  such  annuity,  or  yearly  rent-charge,  n 
exceeding  500/.  a  year,  clear  of  all  taxes  and  dedoctio 
whatsoever,  as  the  said  T.  F.,  jun.  should  by  will  c 
point  He  by  his  will  appointed  that  the  annuity  shou 
be  of  the  full  annual  amount  of  500/. ;  and  he  die 
in  1820.  The  plaintiff  entered  into  possession  of  tli 
lands,  and  into  the  receipt  of  the  dividends  arising  froi 
the  personarestate,  paying  the  annuity  to  the  widow  < 
T.  F,,  jun.  In  1830,  an  information,  of  which  tl 
defendant  had  notice,  was  filed  by  the  Attomey-Oenen 
against  the  plaintiff  for  non-payment  of  the  legacy  dol 
on  the  said  annuity ;  and  judgment  was  thereupon  a 
tered  up  for  the  crown  for  709/.  155.,  the  amount  ( 
duty,  and  38/.  9s.  Sd.,  costs  of  the  crown.  The  presei 
action  was  brought  to  recover  this  sum  of  748/.  4s.  Si 
from  the  defendant,  who  had  married  the  widow.  Mar 
Ann  Frisby.  The  estates  upon  which  the  annuity  wi 
charged  were  subject  to  land-tax  and  other  chaigei 
This  case  was  argued  in  Easter  term  (a). 

KeUy  for  the  plaintiff.  The  questions  are,  first,  wbe 
ther  or  not  this  annuity  was  subject  to  the  legacy  daty 
and,  secondly,  if  it  was,  whether  the  duty  ought  to  h 
paid  by  the  annuitant,  or  by  the  devisee  of  the  land 
On  the  first  point.  The  Altomey-General  v.  Jackson  (4 
is  decisive.  With  respect  to  the  second,  the  cases  ii 
equity  which  have  turned  upon  the  question,  whether  o 
not  the  legatee  was  exempt  from  legacy  duty,  do  no 

(a)  Before  Denman  C.  J.,  Liilledale,  and  Parfo  Js. 
(6)  2Cro,  4:  Jar.  101.    2  jy.  50. 

appl 
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apply  here,  the  dispute  in  this  case  being  between  a        1833. 
teoaot  of  the  land  who  has  paid  this  legacy  duty,  and  ^ 
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the  legatee  upon  whose  legacy  it  is  chargeable.  If  the  agamti 
litter  is  free  from  the  duty,  the  legacy  to  him  is  of  a 
lirger  sum  than  the  amount  of  the  annuity,  and  he  is 
entitled  to  the  additional  sum  out  of  the  surplus  of  the 
ertate.  If  there  be  no  surplus,  he  must  pay  it.  In  the 
meantime^  by  the  statutes  36  G.  3.  c,  52.  and  45  G.  3. 
c28.(tf),  the  tenant,  in  a  case  like  the  present,  is  liable 
in  the  first  instance ;  but  it  is  a  debt  to  the  crown,  pay- 
able 

(•)  S6  GL  3.  e.  5S.  «.  €.  enacti,  Thtt  the  dutiei  imposed  bj  this  act 
dull  (wbtR  it  IS  not  ochsrwise  provided)  be  paid  by  the  executor  or 
■dmhuMfiAor,  upon  retainer,  for  bis  own  benefit  or  that  of  others,  of  any 
ItgMy,  rriidtti,  &c.  which  he  shall  be  entitled  so  to  retain  in  his  own 
nghl^  er  that  «f  ocbariv  and  also  upon  payment  or  other  satisfaction  of  any 
hpcy^  &C.  to  which  any  other  person  shall  be  entitled ;  and  if  such  eie- 
eolar  er  adminbtrator  shall  so  retain  any  legacy,  &c.,  not  having  first  paid 
Atdaty,  or  shall  pay  such  legacy,  &c. ,  having  received  or  deducted  the  duty 
(fca|Bable  tbereopony  such  duty,  being  unpaid  to  His  Majesty,  shall  be  a 
^of  iucfa  executor  or  administrator  to  His  Majesty :  —  **  And  in  case 
■jndi  persoDy  so  having  or  taking  the  burthen  of  such  execution  or 
■tekistrtfioo  as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever 
>iiiify  or  ^scfaaige  any  such  l^acy  or  residue,  or  any  part  of  any  such 
Itgicj  or  residua,  to  or  for  the  benefit  of  any  person  or  persons  entitled 
tltcreco,  withovt  baring  received  or  deducted  the  duty  chargeable  thereon 
(loeh  doty  aoc  having  been  first  duly  paid  to  His  Majesty,  his  heirs  or 
■BnoMTs,  aceordiog  to  the  provisions  herein  contained),  then  and  in 
**V7  soch  caaa  such  duty  shall  be  a  debt  to  His  Majesty,  his  heirs  and 
■ecoMirs,  both  of  the  person  or  persons  who  shall  nudce  such  delivery, 
P>JBett,  satisftetioo,  or  discharge,  and  of  the  person  or  persons  to  whom 
tkiMBashaUbemade.*' 

Bj  45  6.  3.  c.  S8.  i.  5.  it  is  enacted,  *<  That  the  duties  hereby  granted 
^  legacies,  or  charged  upon  or  mode  payable  out  of  any  real  estate,  or 
aasf  aay  monica  to  arise  by  the  sale  of  any  real  estate,  or  upon  residues, 
'puts  or  shares  of  residues,  of  any  such  monies,  shall  be  accounted  for, 
■*siied,  and  paid  by  the  trustee  or  trustees  to  whom  the  real  estate 
^  bi  devistd,  out  of  which  the  legacy  or  legacies,  or  share  or  shares, 
^■>7  money  arising  out  of  the  sale  or  mortgage,  or  other  disposition  of 
^"^  rol  estate,  shall  be  to  be  paid  or  satisfied ;  or  if  there  shall  be  no 
^'Bitctit  then  bj  the  penon  or  persons  entitled  to  such  real  estate,  subject 

Vol.  V.  B  b  ^ 
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liged  to  pay  it,  may  recover  against  the  legatee,  ix 
ttgmnti  the  legacy  be  free  from  duty,  may  in  his  turn  file 
agamst  the  executors  for  the  amount  which  he  has 
so  compelled  to  pay.  If  this  were  not  so,  the  I 
would  be  without  remedy :  he  could  not  sue  the 
cutors ;  and  he  could  not  recover  against  them  I 
in  equity,  unless  there  were  a  residue.  The  reas 
of  Dallas  C.  J.  upon  the  statutes  in  Hales  v.  Freem 
applies  to  this  case.  It  must  be  contended,  on  the 
side,  that,  in  addition  to  the  land-tax,  sewers'  rati 
other  such  burdens,  which  properly  fall  upon  the  t< 
he  is  also  liable  to  the  legacy  duty  on  any  pei 
annuity  charged  upon  the  land.  The  l)equest 
annuity  ^^  clear  of  all  taxes  and  deductions''  is  a  be 
of  the  annuity  and  legacy  duty;  but  it  does  not  i 
that  the  duty  is  to  be  charged  on  the  land,  in  a(l< 
to  the  annuity.  \_Littledale  J.  Suppose  there  is  i 
sidue  in  the  hands  of  the  executors  ?]  The  legs 
debtor  to  the  crown,  and  the  legacy  must  be  redu( 
as  to  provide  for  the  duty.  It  would  be  like  the 
nary  case  of  a  proportionate  reduction  where  thei 
not  sufficient  assets  to  pay  every  legacy. 

Thesiger^  contra.  It  must  be  admitted  tha 
present  case  does  not  materially  differ  from  The  AlU 
Gaieral  v.  Jackson  (6),  but  the  object  of  the  defe 

4o  any  such  legacy ;  or  by  the  person  or  persons  empowered  or  i 
to  pay  or  saUsfy  any  such  legacy ;  and  the  said  duties  shaU  be  reta 
the  person  paying  or  satisfying  any  such  legacy  or  share  of  money 
manner,  and  according  to  such  rules  and  regulations,  and  um 
subject  to  such  penahies,  as  far  as  tlie  same  can  be  made  applic 
are  contained  in  an  act  passed,  &c.  (36  G.  5.  c.  52,) 

(a)  lB.iB,  391.  (6)  2Cn).^  Jcr.  101.     S  Tyi 
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is  to  hftTe  that  case  reviewed.    The  500/.  a  year,  upon        18S3. 
wbbh  this  duty  is  claimed,  is  not  a  "  legacy  out  of  or 
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diaiged  upon  the  real  estate"  within  55  G*  3.  c.  184*         mg^imti 

11—.  .11  1         DAViUPoaf. 

scbed.  part  ui.,  nor  an  annuity  ^*  charged  upon  or  made 
payable  oat  of  the  real  estate,  within  45  G.  S.  c.  28. 
i4.;  bat  it  is  a  rent-charge  executed  in  the  party  from 
whom  the  duty  is  now  demanded.    It  is  a  portion  of  the 
real  estate.    A  rent-charge  issues  out  of  the  land.     An 
aoDQity,  properly  so  called,  charges  the  person  of  the 
grantor  only;    Co.  LiiL  I4f4f.  b.      Here   no  person   is 
diarged ;    the   land  only  is  looked  to.     IParke  J.   Is 
not  this  within   the  words  of  55  G,  S.  c.  184.  sched» 
part  ill.,  ^  all  gifts  of  annuities,  or  by  way  of  annuity, 
or  of  any  other  partial  benefit  or  interest  out  of  any 
such  estate,"  &c  ?]     After  the  decision  in  The  Attonuy* 
General  t.  Jackson  (a),  it  is  certainly  difficult  to  say 
that  the  legacy  duty  did  not  attach  in  this  case.     [Z)^- 
Mm  C  J.    I   think   the  two   cases   cannot  be   distinr 
guished.]      Then   the   next  question    is,  whether,   by 
the  words  "  clear  of  all  taxes  and  deductions  what- 
soerer,"  the  annuity  is  given  to  the  legatee  free  from 
legacy  duty.      On  this   point  Barksdale  v.  Gilliat  (6), 
Danskins  r.  Tatham  (c),   and  Smith  v.  Andason  {d)j  are 
direct  authorities   for   the   defendant.     The   argument 
ttsed  ia  the  last  of  these  cases,  that  if  the  legacy  duty 
were  not  referred  to  by  tlie  words  "  without  any  de- 
duction,** there  appeared  nothing  else  to  satisfy  those 
words,  will  apply  more  strongly   here.     In  Hales  v, 
freeman  (e%  where  the  annuity  was  left  "  clear  of  all 
deductions,"  it  was  certainly  taken  for  granted  that  the 

W  fCro.  i  Jtr.  101.     2  7>r.  50.  (&)   1  SwanU,  562. 

W25in.492.  W   4flui..352, 

Wl^.  ^jP.  391- 
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the  Rolls  observes  in  Smith  v.  Anderson  {a))  **  it  ap 
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Qgcdnat  peared  that  these  words  were  not  noticed  by  either  th 
bar  or  the  bench,  and. that  the  argument  and  decisio 
in  that  case  proceeded  upon  a  totally  distinct  ground. 
Then,  thirdly,  the  question  is,  if  the  legacy  be  free  froo 
duty,  by  whom  the  duty  must  be  paid?  Whether  hj 
the  plaintiff,  or  whether  he,  having  paid  it,  may  rewrl 
to  the  legatee?  Now,  this  kind  of  charge  upon  tbc 
devised  lands  is  not  within  the  meaning  of  45  6.  S< 
c.  28*  5.  5. :  it  is  not  a  legacy  for  which  the  tenani 
could  **  retain"  the  duty,  according  to  that  statute 
The  party  interested  might  either  have  received  it  fironi 
the  tenant,  or  distrained  upon  the  land  for  it,  Ynj 
4  G.  2.  c.  28.  5.  5* :  the  plaintiff,  therefore,  was  not  i 
person  ^*  paying  or  satisfying"  such  legacy  within  the 
first-mentioned  act  It  is  urged  that  the  devisee  cannot 
have  been  intended  to  pay  this  duty ;  but  there  is  no 
reason  that  the  testator  should  not  have  meant  to  charge 
this  on  the  land,  as  well  as  the  500/.  annuity.  It  is 
said  that  the  legatee  must  pay  the  tenant  of  the  landf 
and  then  take  his  remedy  in  equity  against  the  executor. 
But  the  legislature  cannot  have  contemplated  this  cir- 
cuitous course,  when  it  directed,  by  45  G.  3.  c.  28.  u  5i 
that  the  duty  on  legacies  charged  upon  land  should  ba 
paid  by  the  devisee ;  and,  in  a  case  like  the  present,  if 
the  tenant  himself  be  not  liable,  his  remedy  must  be  b^ 
proceeding  directly  against  the  executor  for  reimburse* 
ment  out  of  the  residue. 

KeUy  in  reply.     It  is  not  necessary  to   dispute  the 
cases  in  equity  where  the  question  was  between  parties 

(a)  4  AtOf.  352. 

entitled 
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entitled  to  legacies,   and  the  executor    or   residuary        18S8. 

I^tee.    But  Hales  v.  Freeman  (a),  so  far  as  it  can  be       

an  aathority  on  a  point  not  expressly  raised,  shews  that        againa 
the  rule  would  be  different  as  between  a  legatee  and  a 
devisee  of  the  land  having  paid  the  duty.     It  must  be 
maintained,  on  the  other  side,  that  the  legacy  duty  is  a 
darge  on  the  land  itself.     The  act  45  G.  S.  r.  28.  s.  5. 
requires,  in  the  case  of  legacies  charged  on  land,  that 
the  duty  shall,  in   the  first  instance,  be  paid  by  the 
tnistee  or  devisee,  and  then  retained  by  him,  as  is  there 
directed.    In   the  case  of  an  annuity  the  duty  is  not 
taken  as  a  deduction  of  so  much  from  the  annual  sum 
payable,  but  is  a  gross  sum,  charged  upon  the  calculated 
value  of  the  annuity,  to  be  paid  by  four  instalments. 
Now,  supposing  the  annuity  to  equal  the  full  annual 
value  of  the  land,  if  the  devisee  cannot  retain  or  recover 
against  the  legatee,  how  is  the  duty  to  be  repaid  him  ? 
If  he  is  to  look  to  the  executor,  the  question  must  arise, 
ifl  every  case  where  a  legacy  like  this  is  to  be  paid, — 
whether  there  are  sufficient  assets  to  pay  the  duty  ?  [Z*//- 
^daleJ»  In  the  case  of  a  legacy  on  personalty,  the  course 
^ould  be,  not  to  pay  the  whole  down,  but  only  so  much 
as  would  leave  enough  in  the  executor's  hands  to  make 
op  the  duty  on  what  he  paid.]    In  this  case,  as  in  Hales 
V.  Freeman  (a),  the  legacy  has  been  paid  in  full  before 
^  du^.     Supposing,  then,  that  the  legacy  is  left  free 
^0)  duty;  the  only  consequence  is,  that  the  executor 
f    oust  pay  the  amount  of  such  duty  to  the  legatee  out  of 
^e  residue;  but,  in  the  meantime,  till  the  assets  are 
Aiarshalled,  that  amount  is  a  debt  from  the  legatee  to 
the  tenant,  by  reason  of  the  latter  having  been  called 

(a)  IP.  4^P.S91. 

B  b  3  upon 
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1833.        upon  by  the  crown  to  pay  it.     If  it  is  chargeable  upoa 
^~^       the  land,  the  sufficiency  of  the  land  is  a  question  of 
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agmnit       equity,  which  cannot  be  raised  here. 

Cur.  adv.  vidi. 


The  judgment  of  the  Court  was  now  delivered  by 

Denman  C.  J.9  who,  after  stating  the  facts  of  the 
case,  proceeded  as  follows :  —  The  first  objection  to  the 
plaintiflP's  right  to  recover  was,  that  such  an  annuity,  so 
issuing  out  of  land,  was  not  subject  to  the  legacy  duty. 
The  contrary,  however,  was  decided  in  the  case  of  The 
Attorney-General  v.  Jackson  (a\  after  full  argument  and 
time  taken  to  consider.  The  authority  of  that  decision 
was  questioned  in  the  argument  before  us,  but  it  appears 
to  us  to  be  correct. 

It  follows,  from  the  36  G.  3.  c.  52.  5. 6.  and  the  45  Gf.3. 
c.  28.  5. 5.,  that  the  plaintiif,  wlio  was  in  possession  of  the 
lands,  was  compellable  to  pay  the  legacy  duty  upon  this 
annuity ;  and  from  the  case  of  Hales  v.  Freeman  (4),  that 
he  might  recover  the  amount  so  paid  against  the  an- 
nuitant in  this  form  of  action,  if  the  annuitant  were 
chargeable  with  this  duty. 

But  a  second  point  was  then  made,  that  this  annuity 
was  devised  clear  of  all  taxes  and  deductions^  and  that 
the  annuitant  was  therefore  entitled  to  receive  it  without 
any  deduction  of  the  legacy  duty. 

It  is  a  very  probable  conjecture,  that  the  testator  had 
not  the  legacy  duty  in  his  contemplation  at  all,  and  that 
he  may  not  even  have  known  that  the  annuity  was  by 
law  liable  to  the  payment  of  it.  But  we  must  under- 
stand the  words  of  the  will  in  their  plain  and  ordinary 
sense,  unless  such  a  construction  would  be  at  variance 

(a)  1  Oro.  i  Jerv.  101.    S  T^.  50.  (6)  2  Brod.  ^  B.  391. 

with 
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Mriih  the  intention  of  the  testator,  to  be  collected  from        1838. 
the  context.     The  will  provides  that  the  annuity  is  to        """* 
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be  paid  '*  clear  of  all  taxes  and  deductions  whatsoever;"        agamu 
that  is,  that  the  net  sum  of  500/.  is  annually  to  come 
into  the  annuitant's  hands;  and  this  cannot  be  unless 
the  I^acy  duty  is  deducted.     No  other  part  of  the  will 
leads  us  to  a  different  construction.     This  decision  is  in 
conformi^  with  those  cited  in  argument,  Barksdale  v. 
GiUi'aU(a\    Dawiins  v.   Tatham{b)y   Smith  v.  Ander-^ 
son  (c) ;  in  none  of  which,  however,  were  the  legacies 
provided  to  be  paid  clear  of  taxes ;  and  in  that  respect 
ihey  are  not  so  strong  as  the  present  case.     The  legacy 
duty  b  clearly  a  tax ;  and,  unless  it  be  deducted,  the 
annoity  will  not  be  paid  clear  of  taxes*     If  the  testator 
had  intended  to  exempt  it  from  the  proportion  of  the 
taxes  effecting  the  land^  as  the  land  tax,  or  other  future 
taxes  of  the  like  nature,  he  ought  to  have  used  some 
qualifying  expression.     As  he  has  not  done  so,  we  must 
take  his  meaning  to  have  been,  that;  no  tax  of  any  de- 
scription should  reduce  the  amount  to  be  paid  to  the 
legatee. 

By  whom,  then,  is  the  duty  to  be  paid  ?  There  is 
no  charge  upon  any  other  fund  than  the  land.  The 
land  is  devised  to  the  use  that  the  legatee  should  take 
Jnm  and  out  of  the  premises  an  annuity  to  be  paid  clear 
of  all  taxes  and  deductions.  The  burthen  of  paying 
the  annuity  clear  of  all  taxes  and  deductions  is  thrown 
upon  the  land,  that  is,  the  land  is  subject  both  to  the 
vmoity  and  the  tax ;  and  it  is  the  same  as  if  the  amount 
of  the  tax  were  directly  charged  upon  the  land ;  conse- 
quently the  plaintiff  took  the  land  subject  to  that  charge ; 

W  1  Svmui.  562.  (b)  2  Sim,  492.  (c)  4  liuss,  352. 
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and  when  he  paid  the  duty,  he  released  the  land  fi 
it,  leaving  it  still  liable  to  the  net  annuity.  He  cam 
therefore,  be  considered  as  having  paid  a  sum  of  mo 
to  which  the  annuitant  was  liable ;  and,  therefore^  c 
not  be  permitted  to  recover  it  from  her.  It  is  no  hi 
ship  on  the  plaintiff,  for  if  the  value  of  the  land  ', 
not  been  adequate  to  the  payment  of  both  the  tax  \ 
the  annuity,  he  might  have  renounced  the  devise, 
the  case  of  Hales  v.  Freeman  (a),  the  question  as  to 
meaning  of  the  word  deduction^  used  in  the' will  by  wl 
the  annuity  was  granted,  was  never  raised,  and  th< 
fore  it  is  no  authority  in  this  respect. 
The  judgment  must  be  for  the  defendant. 

(a)  1  Brod.  4[  B.391. 


Monday, 
June  lOCb. 


Sophia  Nowell  against  Davies  and  Anotli 
Executors  of  Richard  Heaven. 


Id  an  action 
against  exe- 
cutors for  a 
debt  of  the 
testator,  a  per. 
■on  entitled  to 
an  annuity 
under  the  will 
is  not  disquali- 
fied by  interest 
from  giTing 
eridence  for 
the  defendants. 


A  SSUMPSIT  for  wages  due  from  the  testator 
his  lifetime  to  the  plaintiff.  Plea,  the  geni 
issue.  At  the  trial  before  Dcnman  C  J«,  at  the  A 
dlesex  sittings  afler  Michaelmas  term  1832,  a  witt 
named  Sarah  Heaven  was  called  on  behalf  of  the 
fendants,  and,  being  examined  upon  the  voir  d 
admitted  that  her  husband  was  entitled  to  an  anni 
of  26/.  under  the  testator's  will.  Ic  was  thereu 
objected  that  she  was  incompetent,  having  an  inte 
in  preventing  the  diminution  of  the  funds ;  and  u 
this  objection  the  Lord  Chief  Justice  refused  to  ad 
her  evidence.  It  was  not  expressly  proved  that 
funds  would  or  would  not  be  sufficient  to  pay  the 
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naity  if  the  plaintiff  recovered.     The  jury  having  found        1838. 
for  the  plnintifl^  a  rule  nisi  for  a  new  trial  was  obtained        """"^ 

NOWILL 

in  the  ensuing  term,  on  the  ground  that  the  witness        n^inu 
bad  been  improperly  rejected. 

Sir  James  Scarlett  and  R.  V.  Richards^  in  this  term, 
diewed  cause.     The  witness   stood  in  the  same  pre- 
dkaroent  with  her  husband,   who  was  entitled  to  26/. 
a  year  if  the  funds  were  sufficient.     If  they  were  suffi- 
cient, perhaps  the  objection  of  interest  is  removed ;  but 
the  onus  of  proving  that  lay  upon  those  who  called  the 
witness,  as  in  the  case  of  any  other  prima  facie  dis- 
qnalification.     Here  the  onus  probandi  could  not  justly 
be  thrown  upon  the  plaintiff,  the  state  of  the  funds 
being  a  matter  peculiarly  within  the  knowledge  of  the 
executors.    The  principle  is  precisely  the  same  as  where 
a  creditor  is  precluded  from  giving  evidence  on  behalf 
of  assignees,  to  increase  the  fund  out  of  which  he  ex- 
pects to  be  paid.     If  the  funds  are  already  sufficient,  it 
lies  Qpon  the  assignee  to  prove  that  in  answer :  evidence 
is  never  given  of  the  insufficiency.     That  a  creditor  is, 
prima  iade   at  least,  not  a  competent  witness  for  an 
executor,  to  increase  the  estate,  appears  from  Craig  v. 
CundeU{a)9  cited  to  this  point  in  I  Stark,  on  Ev.  137. 
It  has,  indeed,  been  said  that  a  creditor  may  as  well  give 
this  evidence  for  the  representatives  after  the  testator's 
<leatb,  as  for  the  testator  himself  (which  he  clearly  may), 
daring  his  life  {b).     But,  after  the  testator's  death,  the 
estate  is  a  specific,  limited  fund,  and  the  creditor  has 
iM)thiog  further  to  look  to.     It  is  different  while  the 
testator  is  alive.     And  in  Clarke  v.  Gannon  (c),  it  was 

(a)  1  Cawipb.  381.  (6)  PauU  t.  Browne  6  Etp.  54. 

(0  By.^U.  N.  P.  C.3]. 

held, 
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ISSS.        held,  that  a  paid  legatee  was  a  competent  witness  ibr 
""^        the  executors,  which  implies  that  an  unpaid  one  would 

KOWVLL 

agmiut        not.     iPatteson  J.     The    case  was    not  put    on  that 
ground.] 

The  Soiicitor^Generaly  contra.  The  point  in  questioo 
was  properly  decided  at  the  trial,  upon  the  bread  ground 
of  incompetency  by  reason  of  an  interest,  and  not  upon 
any  question  as  to  the  probable  solvency  or  insolvencj 
of  the  estate.  {^Parke  J.  It  is  difficult  to  see  how  the 
solvency  of  the  estate  could  make  any  alteration  as  to 
the  competency  of  the  witness.  That  depended  on  the 
legal  result  of  the  suit  as  to  him.]  The  proposition  on 
the  other  side  must  be,  that  in  every  case  a  legatee  is 
incompetent,  however  small  the  l^acy  may  be,  unless 
evidence  be  given  that  the  estate  is  solvent.  But  the 
onus  of  proof  ought  to  lie  on  those  who  seek  to  dis- 
qualify. The  case  of  a  creditor  offering  evidence  for 
the  assignees  of  a  bankrupt  is  different ;  tliere  the  in- 
solvency is  apparent,  and  the  creditor  is  one  of  the  very 
parties  on  whose  behalf  the  action  is  brought.  But  in 
other  cases  a  man  may  be  a  witness  to  increase  the 
estate  of  his  debtor  during  the  debtor's  lifetime ;  upon 
what  principle  may  he  not  be  so  for  the  debtors  exe- 
cutor? [^Parke  J.  It  may  be  said  that  the  executor  is 
only  liable  to  the  extent  of  the  assets,  and  that  procuring 
a  verdict  for  the  executor  is  a  step  to  increase  them ; 
though  it  does  not  necessarily  follow  that  the  creditor 
would  obtain  judgment  to  recover  out  of  those  assets.] 
In  Patdl  V.  Brawfi  {a)  it  was  held,  that  in  an  action  by 
an  executor  for  a  debt  due  to  the  intestate,  a  creditor  of 

(a)  6  E^p.  N.  p.  C  34. 

the 
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the  intestate  is  a  good  witness  to  prove  it.     In  a  case        1833. 
before  Parke  J.  (ar),  the  unsatisfied  creditor  of  an  intes-       "^"^ 

NOWILL 

tate  was  held  a  good  witness  for  the  administratrix,  on        a^^nnu 

apleaof  plene  administravit.     And  if  such  testimony 

were  not  admissible  for  the  executor  or  administrator 

when  defendant,  neither  ought  it  to  be  received  when 

he  is  plaintiff.     Nor  is  there  any  distinction  in   this 

respect  between  a  creditor  and  a  legatee.     The  utmost 

that  can  be  said  is,  that  a  verdict  for  the  executor  may 

fadlitale  the  paying  of  the  legacy.     {Parke  J.  In  Baker 

y.  Tifraohitt  (£),  a  residuary  legatee   was   held   incom-' 

petent;  but  on  the  ground  that  if  the  executrix,  for 

whom  the  witness  appeared,  had  to  pay  her  own  costs, 

they  would  be  allowed  out  of  the  estate,  and  the  residue 

lessened  by  so  much.] 

Cur.  adv.  vult. 

Desman  C.  J.  now  delivered  the  judgment  of  the 
Court  The  rest  of  the  Court  think,  and  I  agree  in 
the  opinion,  that  the  witness  ought  to  have  been  re- 
ceived. There  is  no  distinguishing  this  case  from  PauU 
y*  Brom  (c).     The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 

(tf)  Danes  ▼.  Davies,  1 1f .  j-  3/.  345.  (6)  4  Camph.  27- 

(c)  6  E^.  N.  P.  C.  34. 
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the  2Sd  of  December  ]  826,  by  which  one  Robert  Channel^        1 8  SS. 
tbeplaintifiy  the  defendant,  Robert  Pullman^  and  Robert       

Cldcints 

Dennisorij  were  jointly  and  severally  bound  to  Richaid  against 
Clark,  Esq.,  and  his  successors,  chamberlains  for  the 
time  being,  in  the  sum  of  200/. ;  and  in  which,  after 
reciting  that  Channell  had  borrowed  100/.  of  the  lord 
mayor,  aldermen,  &c.  of  London,  as  trustees  under  the 
will  oi  Samuel  Wilson,  the  condition  was  stated  to  be  that 
the  said  Channell,  his  heirs,  executors,  or  administrators, 
should  pay  to  the  chamberlain,  or  his  successors,  the 
prmcipal  sum,  with  interest  upon  the  same  for  so  long 
time  88  he  should  be  permitted  to  keep  the  same,  at  the 
rates  there  specified,  by  half-yearly  payments  :  and  that 
C,  his  heirs,  &c.,  should  at  the  expiration  of  five  years, 
if  permitted  so  long  to  retain  the  said  sum,  pay  or  cause 
the  same  to  be  repaid  in  full,  with  all  interest  due 
thereon,  to  the  chamberlain  for  the  time  being ;  and 
>Iso^  that  if  the  trustees  for  the  time  being  should  be 
nuoded  to  call  in  the  said  principal,  with  all  interest  then 
doe)  C,  his  heirs,  &c.  should  pay  or  cause  the  said  prin- 
<npal  and  interest  to  be  paid  to  the  chamberlain  within 
twenty-one  days  next  after  demand.  The  first  payment 
of  interest  by  Channell  was  made  in  January  1828,  being 
for  the  year  ending  December  23d,  1827  ;  the  second  in 
OKember  1828,  for  another  year.  No  further  payment 
iuivbg  been  made,  Channell  was  required,  in  Maj/  1830, 
to  pay  the  principal  and  the  interest  then  due.  He 
omitted  to  do  so,  and  in  his  default  the  sureties  were 
^jJled  upon  in  September  1830 ;  and  in  October  following 
the  principal  and  interest  were  paid  by  the  plaintiflP, 
P^fUnan  and  Dennison.  This  action  was  brought  by 
^  plaintiff  Clements  to  recover  contribution  from  the 
^^Mant,  amounting  to  8/.  125.  6d.     The  commission 

against 
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1838. 

CLmKVTf 

againsi 
LAVQun* 


against  the  defendant  issued  in  August  1829,  and  1 
obtained  his  certificate  in  the  following  Nooembi 
Upon  these  facts  a  verdict  was  taken  for  the  plaint 
for  SL  12s.  6d^  but  leave  given  to  move  to  enter  a  no 
suit.  In  the  ensuing  term.  While  moved  according' 
on  the  ground  that  the  plaintiff  stood  in  the  situati 
of  a  person  who  had  become  liable  for  a  debt  of  tj 
bankrupt,  and  therefore  might  have  proved  under  ll 
commission,  by  6  G.  4.  c.  16.  s.  52.  (a),  the  bond  havio 
been  forfeited  before  the  bankruptcy  by  non-payment  < 
interest 


Piatt  and  W.  H.  Watson  now  shewed  cause.  Tl 
section  relied  upon  does  not  extend  to  a  case  betwe 
co-sureties:  it  applies  only  where  the  bankrupt  is 
principal,  and  a  debt  would,  at  all  events,  be  due  frc 
him  at  some  time.  This  is  not  like  the  case  whc 
bankruptcy  discharges  a  party  originally  liable  und 
the  bond,  and  who  would  lose  the  benefit  of  his  a 
tificate  if  his  surety  retained  the  right  of  proceedii 

(a)  6  G.  4.  c.  16.  f.  52.  <<  And  be  it  enacted,  Tiiat  any  person  wl 
at  the  issuing  the  commission,  shall  be  surety  or  liable  for  any  debt 
the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff*  or  to  the  actii 
if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discbar|pe  of 
whole  debt  (although  he  may  have  paid  the  same  after  the  coinniis» 
issued),  if  the  creditor  shall  have  proved  his  debt  under  the  eoimnisti 
shall  be  entitled  to  stand  in  the  place  of  such  creditor,  as  to  the  divide 
and  all  other  rights  under  the  said  commissiun,  which  such  creditor  p 
tessed  or  would  be  entitled  to  in  respect  of  such  proof ;  or  if  the  credi 
shall  not  have  proved  under  the  commission,  such  surety  or  peraon  lial 
or  bail,  sliall  be  entitled  to  prove  his  demand  in  respect  of  such  iM}m 
as  a  debt  under  the  commission,  not  disturbing  the  former  divider 
and  may  receive  dividends  with  the  other  creditors,  although  he  may  h 
become  surety,  liable,  or  bail  as  aforesaid,  after  an  act  of  bankruptcy  a 
mitted  by  such  bankrupt ;  provided  that  such  person  had  not,  when 
became  such  surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  ac 
iMuikruptcy  by  such  bankrupt  committed.'* 

agaii 
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^Igainst  him.     Here  neither  the  bankrupt  nor  the  plain-        1833. 

-Eiff  might  ever  have  been  called  upon.     The  statute       ' 

^ipplies,   by  Its  terms,   to   any  person  who  "  shall  be        against 
surety,  or  liable  for  any  debt  oF  the  bankrupt,  or  bail 
for  the  bankrupt"     That  evidently  means  a  surety  for 
the  principal  debtor,  not  a  co-surety.     It  cannot  be  said 
here  that  the  plainti£P  was  liable  for  a  debt  of  the  hank- 
fvpt.    What  debt  could  have  been  proved  under  the 
commisskm  ?     Till  1830,  when  the  sureties  were  called 
Hpon,  none  existed.     It  is  said  the  bond  was  forfeited 
before;  but  the  sureties  had  no  notice  of  that.     Time 
was,  ia  fact,  given  to  the  principal.     If  he  had  paid 
the  first  arrear  of  interest,  and  made  default  in  paying 
the  next,  that,  and  not  the  first  default,  would  have 
iieen  the  breach  of  condition  assignable  in  declaring 
upon  (be  bond.     It  would  be  difficult  to  say  that  a  party 
^ood  in  the  situation  of  surety  for  the  bankrupt  entitled 
to  prove  under  the  statute,  when,  perhaps,  neither  he 
<M)r  the  bankrupt  knew  of  the  default  in  payment.     Nor 
does  it  appear  by  the  form  of  the  bond  to  be  con- 
templated that  the  parties  jointly  bound  with  the  bank- 
nipt  shall  be   sureties   for   each   other.     In   Aisop  v. 
Price  (a)j  which  was  an  action  by  one  of  the  obligees 
^iost  a  surety  on  a  bond  like  the  present,  it  was  held 
that  the  bond  not  having  been  forfeited  before  the  bank- 
niptcy  of  the  surety,  the  debt  could  not  be  proved  under 
his  commission,  and  consequently  tiie  certificate  was  no 
har  to  a  subsequent  action.     So  here,  the  forfeiture  by 
'wm-pajment  of  the  principal  money,  when  demanded, 
had  not  taken  place  before  the  bankruptcy ;  the  default 
^  to  the  interest  had  not  been  taken  advantage  of,  and 

(a)  1  Doug.  155. 

the 


L 
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18 S3.        the  money  had  subsequently  been  paid:  the  penalty 
'       the  bond,  therefore,  would  not  have  been  a  debt  proi 

agqmti       able  under  the  commission.     {^Littledale  J.    That  woo^  j^ 
have  been  a  question  for  the  commissioners.     Thc^^^ 
was  a  forfeiture  at  law,  and  although  it  might  not  hi^^^^ 
made  the  penalty  proveabie  as  a  debt,  it  would  h^^y^ 
let  in  proof  as  to  something.]     Wood  v.  Dodgun  Q«^ 
which  may  be  cited,  was  a  clear  case  of  principal  mMid 
sureties^  within  the  act  49  G.  S.  c.  121.  s.  8.,  upon  wbifsfc 
the  question  in  that  case  turned.     The  plaintiffi  Iiad 
assigned  their  interest  in  the  partnership  effects  to  the 
bankrupt,  in  consideration  of  a  covenant  of  indemnitj 
on  his  part  against  the  partnership  debts,  to  which  tbey 
still  continued  liable  at  law ;  but  in  equity  he  was  solely 
liable,  and  they  only  sureties.    ZPattesoti  J.    They  were 
sureties  for  him,  but  not  he  for  them.     Parke  J.    The 
plaintiffs  there  were  held  to  have  been  persons  '*  liable 
for"  a  debt  of  the  bankrupt.]   But  in  the  nature  of  son: 
ties.     In  Browne  v.  Lee  (6),  (under  49  G.  3.  c.  121.)  it 
was  held  that  one  of  three  sureties  for  the  payment  of  an 
annuity,  who  had  paid  money  upon  it  after  the  bank- 
ruptcy of  a  co-surety,  might  recover  against  that  partj 
for   contribution,   notwithstanding  his   certificate;    fix 
there  was  no  debt  from  the  bankrupt  to  his  co-surety, 
in  respect  of  which  the  latter  could  have  proved  under 
the  commission  (c).     The  same  argument  arises  herew 
Yallqp  V.  Ebers{d)  contains  the  principle  upon  which 
this  case  must  be  decided.    There  the  plaintiff  wm 

(a)  S  Af.  4-  ^.  195.   '  (6)  6  B.  ^  C.  689^ 

(c)  It  did  not  appear  that  the  annuity  was  in  arrear  befon  the 

fendant  became  bankrupt.     The  payments  were  made  after  he  oblal 

bis  certificate. 

{d)  IB.i  Ad,  698. 


Lakgliv. 


S78  CASES  IN  TRINITY  TERM 

1833.        sequently  proved  for:  Ex  2>orie  Myers  {a).     But 

"        there  was  a  debt  clearly  incurred  at  the  time  of      /J 

Climents  "^  ^ 

a/raintt        bankruptcy,  and  capable  of  being  ascertained;  the  f^tia^ 
ciple,  certum   est  quod  certum   reddi  potest,   spplki 
In   A/lalo  V.  Fourdrinier  (6),    Tindal  C.  J.  says,   wA 
reference  to  the  case  of  a  person  discharging  a  partner- 
ship debt  after  a  commission  of  bankrupt  issued  agaiMt 
his  partner, — "  The  solvent  partner,  if  not  properly  • 
surety  for  his  partner's  share,  because  each  is  origiiially 
liable  for  the  whole,  yet  may,  with  strict  proprieCji  be 
called,  as  to  the  share  belonging  to  his  partner,  ft  penon 
liable  for  the  debt  of  another,  and  in  that  cbaracttr 
would  be  entitled  to  prove  under  the  commission  i "  and 
he  cites  Ex  parte  Yatmg{c)j  and  Ex  parte  Watson (iji 
where  the  Vice-Chancel  lor  said,  that  ^^  a  solvent  part- 
ner, winding  up  the  partnership  concerns,  is  to  be  coo* 
sidered  as  a  surety  paying  the  debt  after  the  bankmptqTy 
in  respect  of  his  previous  liability/'     So,  here,  if  tbe 
plaintiff  was  not  strictly  a  surety,  he  was  within  tbe  set 
as   a   "  person   liaWe."     In   Wood  v.  Dodgson  (^),  aho 
cited   by    Tindal  C.  J.   in   A/lalo  v.  Fourdrinier^  1/ 
BtancJ.f  referring  to  49  G.  3.  c.  I£l.  s.  8.  (which  cor- 
responded with  6  G.  4.  c.  16.  5.  52.),  says,—**  Beibie 
the  act,  the  original  debt  would  have  been  barred  by 

• 

the  certificate,  and  the  remedy  proposed  seems  to  have 
been,  that  when  any  person,  at  the  issuing  of  the  com- 
mission, should  be  surety  for,  or  liable  for  the  original 
debt  of  the  bankrupt,  the  bankrupt  should  be  relieved 
in  the  same  manner  from  all  claims  of  such   persoQ 

ia)  1  Mont,  j-  Bligh,  S?9.         (6)  6  Bing.  306,     3  M.  ^  ISi^mep  745* 
(c)  2  Rose,  B.  C.  40.  (rf)  4  Madd.  Rep.  477. 

{e)  2M.  ^  S,  19J. 

arising 
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arising  out  of  the  original  debt,  although  the  cause  of       1833. 
actioQ  arose  after  the  bankruptcy." 


Denman  C.  J.     The  question  in  this  case  is,  whe- 
ther the  money  which  the  plaintiff  was  called  upon  to 
pty  on  his  liability  under  the  bond,  was  money  paid  to 
tlieiise  of  the  bankrupt,  so  that  the  plaintiff  could  have 
proved  it  under  his  commission.     I  am  of  opinion  that 
it  was  not.     The  effect  of  the  fifty-second  section  of  the 
hnkropC  act  is,  that  the  party  who  is  to  prove  must  be 
directly  surety,  or  liable,  or  bail,  for  the  bankrupt.     To 
graft  upaa  ibis  clause  the  liability  of  one  co-surety  for 
another  on  default  made  by  the  principal,  which  is  at- 
teniptod  in  the  present  case,  would  be  going  to  a  length 
vbidi,  in  mj  opinion,  is  not  warranted.     There  was  no 
debt  which  could   have  been  established   against   the 
deGendant  under  the  commission.     The  plaintiff's  lia- 
biTity  depended   on   two   contingencies;  first,  whether 
die  original  debtor  would  pay ;  and,  secondly,  whether 
m  his  default  the  co-sureties  would   be  called  upon. 
No  direct  liability  arose  till  after  the  bankruptcy ;  and 
then  I  do  not  see  that  there  was  such  a  liability  of  the 
bankrapt  to  his  co-surety  as  could  have  been  proved 
Diider  the  commission. 

LiiTLEDALE  J.     I  Cannot  see  how  the  plaintiff  here 
coold  be  considered  a  surety,  or  liable  for  the  debt  of 
the  bankrupt.     The  co-sureties  were  not  so  for  each 
ether,  but  for  the  principal;  and  I  think  the  statute 
contemplates  the  case  where  the  bankrupt  is  the  prin- 
cipal debtor.     It  is  true  that  in  point  of  form,  when  the 
bond  was  once  forfeited,  an  action  was  maintainable 
against  all  tlie  obligors;  but  that  did  not,  in  my  opinion, 

C  c  2  con- 
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1838.        constitute  a  debt  of  the  bankrupt  within  the  statu. tj 

The  decision   in    JVood  v.   Dodgson{a)y   (that   solv^sx 

agamtt        partners,  who  had  been  compelled  after  a  dissolution  t^ 

LANGLZr. 

pay  the  debt  of  a  bankrupt  partner,  for  which  they 


jointly  liable   at  law,  might  prove   for  it  against  hu 
estate,)  went  a  great  way,  but  the  doctrine  here  cor»- 
tended  for  would  go  still  further.     Again,  supposim^ 
the  bond  forfeited  at  the  time  of  the  bankruptcy,  am  ^ 
that  the  parties  had  been  sued  upon  it,  and  judgmerv^ 
obtained,  and  that  the  penalty  stood  as  a  security  ic^i 
further  breaches,  how  could  this  liability  be  valued  as     ^ 
debt  from  the  bankrupt  to  the  co-sureties  ?     An  annaiCJ 
for  life  or  years  may  be  valued  at  any  time;  but  her<^ 
although  the  engagement  was  to  pay  at  the  end  of  five 
years,   the  principal  and  interest   might   be  called    ifl 
before.     It  is  impossible  to  form  an  estimate  of  such  a 
contingency,  and  therefore  I  think  the  liability  was  not 
matter  of  proof  under  the  commission,  as  it  was  not  a 
subject  of  valuation. 

Parke  J.     I   am   of  the   same  opinion,   though  I 
should  readily  have  come  to  a  different  conclusion  if 
there  had  appeared  proper  grounds  for  it.     The  doc- 
trine contended  for  on  the  part  of  the  plaintiff  is  within 
the  reason  of  the  act,  and  would  be  convenient,  but  it  is 
not  borne  out  by  the  words.     The  plaintiff  cannot  be 
said  to  have  been  liable  at  the  time  of  the  com  mission 
for  a  debt  of  the  bankrupt.     The  debt  then  subsisting 
was  the  principaPs:  the  bankrupt  was  only  a  co-surety 
with  the  plaintiff  and  others.     It  is  said  the  forfeiture 
before  the  bankruptcy  created  a  debt  to  the  obligee. 

(a)  2Af.   X-  S.  \\):u 

But 
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Sot  on  this  bond,  framed  as  it  was,  no  debt  arose  that        1833. 
ywas  capable  of  beine  ascertained,  beyond  the  interest      ^ 
dae  in  June  1829,  and  that  is,  as  between  the  obligees,         ogainst 

LANtiLXr. 

the  debt  of  ChanneU:  as  to  the  principal  and  future 
interest,  there  is  no  ascertainable  debt  existing.     Notice 
might  have  been  given  at  any  time  during  the  five  years, 
to  pay  the  principal  and  interest,  and  until  such  notice, 
or  the  expiration  of  the  time,  it  was  uncertain  what  the 
debt  woold  be.     No  specific  part  could  have  been  proved 
for  against  the  defendant's  estate.     This  is  not  within 
the  cases  where  the  penalty  of  a  forfeited  bond  has  been 
made  use  of  as  a  means  of  working  out  the  fulfilment  of 
an  obligation  upon  equitable  principles,  as  Ex  parte 
HAar{a)j   Sammon  v.  Miller  {b).     There  it  could  be 
ascertained  what  was  the  precise  liability  of  the  bank- 
rupt: but  in    Taylors.  You7ig{c\  where   the   liability 
Qoder  the  bond  was  not  capable  of  valuation,  the  Court 
held  that  there  could  be  no  proof  in  respect  of  the 
peDalty:  and  the  present  case  comes  nearer  to  that  than 
to  the  former  ones.     It  was  uncertain  what  would  be 
due  at  any  particular  time,  and  also,  whether  or  not 
Ckomdlj  the  debtor,  would  perform  his  duty  by  paying 
it   In  Ex  parte   Young  {d\  and   Wood  v.  Dodgson  {e)j 
the  bankrupt,  as  between  himself  and  his  partners,  was 
^  principal  debtor.     No   case  has   yet   occurred   in 
which  a  co-surety  has  been  placed  in  the  situation  of  a 
wrety.    In  Ex  parte  Hunter  [g\  though  Reyner  and  the 
Jacksons  were  sureties  to  the  Bank  for  Joseph  and  John 
Cordne^  the  principal  debtors,  they  were,  as  between 
tliemselves,  by  the  giving  of  cross  acceptances,  sureties 

(a)  Budt^t  Cates  in  Bankruptcy,  188.         (b)  3  B.  4;  Ad.  596. 
(c)  3B,  i  A.  521.  {d)  2  Roie,  B,  C.  40. 

(ej  23#.  4-  S.  195.  (g)  2  Glyn  4  Jo.  7. 

C  c  3  for 
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for  each  other;  and  Lord  Eldon  therefore  held^  thi 
Set/Tier^  having  paid  the  bill  by  which  he  became,  i 
between  himself  and  the  JacksonSf  surety  for  them,  w 
entitled  to  prove  on  their  estate. 


Patteson  J.    I  was  struck  with  the  analogy  betwi 
this  case  and  Wood  v.  Dodgson  (a),  which  would  certaL  ^Ar 
have  been  strong  if  the  whole  amount  claimed  for  pr/b- 
cipal  and  interest  had   been  payable  when  the  com' 
mission   issued.     But   here  only   a  small   amount  €>f 
interest  was  due  at  that  time.     Then  for  what  coal^ 
these   parties    have    proved    against   their   co-surety    ^ 
There  could  have  been   no   dividend  but  for  a  prcF^*" 
portion  of  that  small  amount  of  interest,  which  has  iC 
fact  been  paid  since,  and  which  forms  no  part  of  th^ 
present  demand.     Browne  v.  Lee{b)  does  not  apply; 
that  case  arose  upon  an  annuity,  and  came  under  the 
seventeenth  section  of  49  G.  3.  r.  121.,  which  enabled 
annuity  creditors  to  prove.     It  was  held  there  that  a 
surety  who   had   been   obliged  to  pay  arrears  of  an 
annuity,  was  not  an  annuity  creditor  of  his  bankrupt 
co-surety,  within  that  clause :  but  the  fifty-fifth  section 
of  6  G.  4.  c.  16.  was  introduced  on  purpose  to  afford  a 
remedy  in  that  respect.     I  cannot  see  in  this  case  bow 
the  plaintiff*  could  be  considered  a  surety  for  the  bank- 
rupt, or  how  the  certificate  could  be  a  discharge. 

Rule  discharged. 


(a)  2M.^S,  195. 


(6)  GB.^C.  689. 
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The  King   against  The   Inhabitants   of  the   ^^onoajf, 

^  June  lOtli. 

County  of  Devon. 


INDICTMENT  for  non-repair  of  Tipton  Bridge^  m  Before  the  suu 
.     ^  43  G.  3.  c.  59. 

the  pansh   of  Ottery  St.  Maiy,   in   the  county  of  there  had  been 
J)aon.    Plea,  not  guilty.     At  the  trial   before  Park^  bridge,  which 
Siriffllaii,  J.,  at  the  2)c7r5^/5^ir^  Spring  assizes,  1833,  it  resting  on  stone 
appeared  that,  before  the  24th  of  June  1803,  when  the  Afti^Slusta- 
♦3  G.  3.  c.  59.  was  passed,  there  had  been  a  bridge  over  J"!®  ?«**«'• 

*^  '  °  the  wooden 

the  river  Olttru  on  the  site  of  the  bridge  indicted,  used  P**^  ^^  ^^^ 

bridge  wa.«, 

by  the  public  as  a  carriage  bridge,  and  which  the  county  during  a  flood, 

,  carried  some 

repaired.    The  abutments  on  which  the  bridge  rested,  distance  down 

f       .  J         ^     ,  .  t*  I  11      1       ^^^  river,  but 

OD  eaco  side  ot  the  river,  were  or  stone,  but  all  the  the  stone  abut, 
other  parts  were  of  wood.  In  1807,  the  wooden  part  malnedT"  Part 
of  this  bridge  was,  during  a  flood,  carried  some  dis-  ^VterUu'ttg 
tance  down  the  river,  but  the  abutments  remained,  fJi^^^j^^eSTJ" 
andsttch  part  of  the  old  wooden  work  as  was  fit  for  were,  with  new 

*  materials 

the  purpose  was  collected,   and   some   new    materials  formed  into  the 

upper  part  of  a 

were  added,  and  the  whole  was  replaced  on  the  old  bridge,  which 

I  mi        I    •  1  o        ^**  wider  than 

aOotments.     The   bridge   was    made    about    two   teet  it  had  been 
wider  than  it  was  before.     This  was  done  at  the  ex-  ^^^^  pi^ed      ' 
pcnse  of  the  parish,  and  not  of  the  county,  and  the  abutments! 
enlarged  bridge  had  been  since  used  by  the  public.  '^'^^^^^^^ 
ft  was  objected,  that  as  the  bridge  so  widened  had  not  of  the  parish, 

^  ^  "  and  not  under 

been  erected  or  built  under  the  direction  of  the  county  the  direction 

of  tlie  countf 

surveyor*  as  required  by  the  43  G.  3.  c.  59.  5.  5.,  the  surveyor : 

!  .      Held,  that 

inhabitants  of  the  county  were   not  bound  to  repair  this  was  not  a 

bridflre  *'  erv cted 

it.     The  learned  Judge  directed  the  jury  to  find  a  ver-  ^^  ^uin*.  ^^^^^ 

the  passing  of 
45  (;l  3L  e.  59.  i.  5. ;  and  that  the  inhabitanU  of  the  count  j  were  bound  (o  repair  it» 

C  c  4  diet 
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1838.  diet  of  guilty,  but  reserved  liberty  to  the  defendant^^^  ^ 

move  to  enter  a  verdict  of  acquittal,  if  this  Court  shoi*....^ 

agmnsi  be  of  Opinion  that  the  objection  was  well  founded.         ^ 

The  InhidNU 

ants  of  role  nisi  for  that  purpose  having  been  obtained  in      Ig^ 

the  County  cf  ^     ^      ^ 

Dkyon.  Easter  term. 


The  Solicitor-General  and  Elliott  now  shewed  cause. 
The  bridge  having  been  adopted  by  the  public,  the 
inhabitants   of  the  county   are   prima  facie   bound    ^ 
repair  it.     It  is  said  they  are  not,  because  the  bridfi^ 
was  erected  or  built  after  the  passing  of  the  act  43  G.     ^' 
c.  59.  5.  5.,  which  enacts  "  that  no  bridge  thereafter     '^ 
be  erected  or  built  shall  be  deemed  to  be  a  brid^^ 
which  the   inhabitants   of  any   county   shall  be  co^^B* 
pellable  to  repair,  unless  such  bridge  shall  be  erected     "^ 
a  substantial  and  commodious  manner,  under  the  dir^^ 
tion,  or  to  the  satisfaction,  of  the  county  surveyor  ?" 
and  that  here  the  bridge  was  not  built  under  tbe  direc- 
tion of  the  surveyor  of  the  county  of  Devoriy  and  the 
inhabitants  of  that  county  are  therefore  not  liable  tfP 
repair*     That  reduces  the  question  to  this,  whether  the 
bridge  is  not  in  substance  the  same  as  the  one  which 
existed  before  1807.     The  materials  of  which  it  is  com- 
posed  being   to   a   certain   extent   different,   does  not 
of  necessity  destroy  the  identity  of  the  bridge.     All  tbe 
materials  of  which  such  a  structure  is  com}>osed  may, 
by  frequent  repairs  and  alterations  from  time  to  time, 
be  entirely  changed;    but  it  will  not,  therefore,  cease 
to  be  the  same  bridge.     The  principal  object  of  the 
enactment  was  to  prevent  the  increase  of  the  number 
of  bridges   which    counties  are   liable  to   repair.     By 
holding  that  the  county  is  liable  in  this  case,  the  number 
of  bridges  repairable  by  the  county  will  not  be  increased. 

The 
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m 

be  bridge  was  erected  on  the  same  site  as  the  one        1833. 
lich  existed  in  1803,  before  the  statute  43  G.  3.  c.  59. 

The  Kmo 

tted,  and  it  consisted  principally  even  of  the  same        against 
ttenals.     Eex  v.  The  Inhabitants    of  Lancashire  {a)        ants  of 
nfs  that  this  section  of  the  act  does  not  apply  to  a        DxTowf  ^ 
dge  widened  or   repaired;   and   in   that  case   new 
terials  mast  be  added.      Taunton  J.  said  there,  <<  that 
\  enlargement   of  the   bridge  did   not    destroy   its 
ntity ;  it  was  the  same  bridge,  though  wider."     That 
servadon  applies  to  the  present  case* 

Crawder  and  Praed  contra.  This  bridge  was  ei*ected 
kd  built  after  the  passing  of  the  43  G.  3«  c.  59.  s.  5., 
te  object  of  which  statute,  as  appears  by  the  preamble, 
'as  to  point  out  precisely  the  bridges  which  inhabit- 
Dts  of  counties  should  be  liable  to  repair.  The  enact- 
Dg  part  applies  to  all  bridges  there  described,  which 
Ul  thereafter  be  erected  or  built.  After  the  flood 
n  1807,  Tipton  Bridge  had  ceased  to  exist.  The 
■batnients  which  then  remained  did  not  constitute  a 
^ndge.  The  bridge  indicted  was  then  erected  or  built ^ 
^  is,  therefore,  within  the  very  words  of  the  statute. 
Hie  22 /f.  8.  c.  5.  5.  4.  enables  justices  to  tax  inhabit- 
nts  of  counties  for  such  reasonable  sums  as  they  may 
link  sufficient  for  the  repairing,  re-edifying^  and  amende 
fnt  of  bridges.  The  word  re-edify  is  not  in  the  statute 
J  G.  3.  c.  59.  s,  5.  The  object  of  that  enactment  was 
ofold:  first,  to  relieve  counties  from  the  burden  of 
Hiring  an  increased  number  of  bridges,  which,  before 
:  act,  might  have  been  cast  on  them  by  any  irrespons- 
3  persons  who  chose  to  build  a  bridge  which  was 

(a)  2i7.  4-^f/.  813. 

after- 
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18SS*       afterwards  used  by  the  public ;  secondly,  to  prevent  tlie 
T"       building  of  insecure  and  insufficient  bridges*     Now  i( 
agtthui       after  a  bridge  has  been  once  built,  any  person  may  sub- 
ants  of       stitute  in  lieu  of  it  another,  not  constructed  under  the 
DxTov.       superintendence  of  the  county  surveyor,   one  of  the 
mischiefs  contemplated  by  the  legislature  may  occur. 
The  enactment  was  intended  to  apply  to  bridges  rebuilt 
as  well  as  built    [Parke  J.  What  exempted  the  inhabit- 
ants from  repairing  the  old  bridge?]  It  no  longer  existed. 
[Denman  C.  J.   Before  the  wooden  part  of  the  bridge 
•  was  replaced  on  the  old  abutments,  the  inhabitants  of 
the  county  were  liable  to  repair ;  if  that  part  was  carried 
away  in  consequence  of  their  neglect  to  repair,  does 
that  exempt  them  for  the  future  ?]     Undoubtedly  they 
might  have  been  indicted,  if  guilty  of  neglect,  but  the 
parish  took  on  themselves  to  build  a  new  bridge.     [ZiY- 
tledale  J.    Suppose  judgment  were  given  for  th^  de- 
fendants on  the  ground  that  this  is  a  new  bridge  erected 
since  the  statute:  the  inhabitants  of  the  county  were 
liable  to  be  indicted  for  not  repairing  the  bridge  at  the 
time  when  the  wooden  part  was  washed  away;  and  if 
it  was  their  duty  then  to  repair  the  old  bridge,  and 
the  parish  has  built  a  new  one  under  a  misconcepUon, 
the  inhabitants  of  the  county  are  still  liable  to  repur 
the  old  bridge.     If  this  be  not  a  county  bridge,  it  might 
be  the  duty  of  the  county  to  prostrate  it  as  a  nuisance.] 

Denman  C.  J.  I  am  of  opinion  that  this  is  sub* 
stantially  the  same  bridge  as  that  which  existed  before 
1807.  The  stone  abutments  of  the  old  bridge  have 
always  remained.  It  is  a  public  bridge,  which  the  in- 
habitants of  the  county  are,  prima  facie,  bound  to  repair. 
They  say  they  are  not  so  bound,  because  it  was  erected 

or 
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or  built  since  I8OS9  not  under  the  directions  or  to  the        1833. 
satisfiiction  of  the  county  surveyor,  as  required  by  the 

The  Kino 

43  6. 5.  c.  59.  &  5.     I  think,  however,  that  this  is  not        against 

1  .,  ...  ,     .,  ,   .  .  I  .        Tbelnhabit- 

a  bndge  which  was  built  or  erected  m  1807,  within  anuof 
the  meaning  of  those  words  in  that  statute,  but  one  ^Dxvoi^ 
which  was  then  repaired  and  re-edified  within  the  mean- 
ingof^fi  iiT.  8.  c.S.  5. 4.(a)  It  consists,  for  a  great  part, 
of  the  same  materials  which  existed  before  1807.  But 
the  question,  whether  it  be  the  same  or  not,  depends 
not  so  much  on  the  identity  of  the  materials  of  which 
the  bridge  is  from  time  to  time  composed,  as  of  the 
identity  of  the  public  right  of  passage  over  a  bridge  at 
that  place. 

LiTTLEDALE  J.     In  1801,  there  was  a  bridge  on  the 
sane  site  as  the  one  indicted,  and  the  inhabitants  of 
the  county  were  bound  to  repair  it.     The  upper  part  of 
this  bridge  was  of  wood,  and  rested  at  each  end  on 
stone  abutments.     The  wooden  part  was  washed  away 
in  1807,  but  the  abutments  remained.     The  inhabitants 
of  the  county  were  at  that  time  bound  to  repair  the 
bridge,  which  was  then  ruinous.     If  it  had  been  re- 
paired by  the  county  in  the  manner  it  was  subsequently 
bf  the  parish,  it  would  have  been  substantially  the  same 
bridge  which  existed  before ;  and,  although  it  was,  in 
kcXj  repaired,  not  by  the  inhabitants  of  the  county,  but 
by  other  persons,  I  think  it  did  continue  the  same 
bridge.     If,  indeed,  the  abutments,  as  well  as  the  other 
parts  of  the  bridge  had  been  destroyed,   and  an  en- 
tire new  bridge  had  been  built  on   the   same  site,   I 
should  have  doubted,   whether  such   a   bridge  would 

(a)  See,  M  to  the  words  **  rebuild  and  repair/*  and  *<  re-edify/'  Doe  d. 
J)^m6k€  ▼.  Wilkes,  2  B,  ^  Jd.  896. 

be 
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1833.  be  within  the  act  or  not     The  fifth  section  of  the  act 
seems  to  have  had  two  objects  in  view :  one,  that  the 

The  KiMO 

agairut  number  of  bridges  which  the  county  were  bound  to  r^ 

The  Inhabit- 
ants of  pair  should  not   be   unnecessarily  increased;  and  tfcs*'^ 

Devon.  Other,  that  individuals  or  parishes  should  not  takeo^'^^ 


themselves  to  build  bridges,  so  as  to  cast  the  burden 
repair  6n  the  county,  unless  they  were  properly  boil  ^ 
under  the  directions  of  the  county  surveyor.  Now,  t 
new  bridge  built  on  the  site  and  in  lieu  of  an  old  oi 
seems  to  be  within  the  intention  of  the  legislature, 
it  is  certainly  within  the  words  of  the  statute*  It 
unnecessary,  however,  to  give  a  decided  opinion  on 
point,  because  the  bridge  here  is  substantially  the 
as  that  which  existed  before  the  statute:  it  not  cmJfy 
stands  on  the  same  site,  but  consists  in  great  part  of 
the  same  materials. 

Parke  J.  I  am  of  opinion,  that  the  bridge  indicted 
was  not  built  or  erected  since  the  passing  of  the  43  G.9. 
c.  59.  The  evidence  is,  that  there  was  not  in  this  CBse 
an  erecting  or  building  of  a  new  bridge,  but  a  repairing 
of  the  old  one. 

Patteson  J.  This  is,  in  substance,  the  same  bridge 
as  the  one  which  existed  before  the  statute. 


f 
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Sims  and  Another  againsl  Bond  and  Another. 

A  SSUMPSIT  for  money  had  and  received,  money  ^vhere  a  person /-- j/^ 
paid,  &c.     Plea,  general  issue.     At  the  trial  before  nominally  on    /  /    /> 

.    .  bis  own  0  ^  '  ^ 

Denman  C.  J.,  at  the  London  sittings  after  Michaelmas  account,  but 
term,  1832,  it  appeared  that  the  action  was  brought  by  [^oun^"of 
the  plaindfis,  who  were  surviving  part  owners  of  a  vessel  J^enier^ 
called  the  Princess  Charlotte,  to  recover  from  the  de-  *?"°°^  recorer 

the  money, 

fendants,  bankers  in  London,  1750/.,  the  balance  of  a  unless  he  prove 

distinctly  that 

banking  account,  kept  in  the  name  of  Charles  Crribblef  a  the  loan  was  in 

reality  intended 

part  owner,  and  ship's  husband,  and  34<78/.  3s.  Sd.j  ap-  to  be  bis,  and 
pcaring  due  from  them  in  an  account  with  John  Gribbley  as  such : 
tis  executor,     It  was  proved  that  Charles  Gn'bble,  as  fo^^''^^^^'^ 
Aip's  husband,  was  permitted  by  the  owners  to  have  •»  «^e  n»*n«g>ng 

^  •'  owner  of  a  tc*- 

^  possession  of  two  warrants  for  the  freii^ht  of  the  ■«*•  ^^  P®*"- 

^  mitted  by  the 

^^^sd,  'payable   by  the  East  India   Company,    which  other  owners  to 

»A  111  *'*^®  ^®  P***" 

^^rrants  had  been  given  by  the  company  on  a  receipt  session  of  two 

**^Uig  signed  by  Charles  Gribble  and  another  of  the  orders  of  the 

^^ners,  and  which  were  directed  to  the  cashiers  of  the  companyTto 

*^^nk  of  England^  ordering  them  to  pay  to  the  owners  J||id^J^ersor 

^f  the  Princess   Charlotte,   or   bearer,   on   account  of  ^"  ^^  •""* 

p.  of  money  there. 

*^^^ht     These  two  warrants  Charles  Gribble  put  into  »"  mentioned, 

^%  .  for  freight; 

'•^e  hands  of  the  defendants,  in  order  that  they  might  and  a.  depo- 

^^  ....  MCii  these  war- 

'^'^ceive  the  money,  and  place  it  to  his  credit  in  an  rants  in  the 
^^^count  opened  in  his  name  in  the  defendants'  books,  bankers,  and 
*his  was  done;    and  on  Charles  Gribble's  death,  the  Jhe^m'oney ^ue 

on  them,  and 
gave  him  credit 
"^  it  m  account :  it  was  held,  on  assumpsit  brought  after  ^.*s  death  by  the  surviving  pai  t 
^^^^xvi  against  the  bankers,  that  on  proof  of  the  above  facts,  they  oould  not  recover  the 
'^l*^,  because  it  was  not  shewn  that  the  loan  was  upon  their  account;  for  the  fact  of 
^^  *inanu  being  the  property  of  all  the  part  owners,  when  placed  in  the  bankers*  hands, 
^^  Qpon  the  evidence,  consistent  with  the  supposition  that  the  loan  of  the  proceeds  to  the 

first 
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1838*        first  mentioned  balance  appeared  due  to  him  u|: 
the  account.     Afterwards,  John  GribUe  opened  ft  u 

SiMi  j«       r      i_ 

a^nM  account,  as  executor  of  Charles^  to  the  credit  of  wh 
3478/.,  which  had  been  lent  by  Charles  Gribble  to 
son,  out  of  the  money  due  to  him  on  the  account  k* 
in  his  name,  was  paid  by  the  son  after  his  father's  dea 
Upon  the  trial,  the  learned  Judge  nonsuited  the  pla 
tiffs,  on  the  ground  that  there  was  no  privity  of  ocmtr 
between  them  and  the  defendants.  A  role  nisi  fei 
new  trial  having  been  obtained  in  last  Hilary  tenst 

The  Soticitor-Generaly  F,  Pollocky  and   Ho^nsj 
the  course  of  this  term,  shewed  cause,    -^here  was 
privity  of  contract  between  the  plaintiffs  and  defendac 
Charles  Gribble  was   intrusted  with  the  possession 
warrants  by  the  other  part  owners,  and  he  deposil 
them  in  his  own  name  with  the  defendants,  and  tli 
thereby  became  liable  to  him,  and   he   to  the  otl 
owners.    There  was  no  privity  of  contract  between 
the  other  owners  and  the  defendants.     As  to  the  si 
of  1750/.,  Sims  v.  Britlain  {a)  is  decisive.     The  decisi 
in  that  case  proceeded  on  the  ground  that  the  contr 
was  with  Gribble  alone.     In  Stephens  v.  Badcock  (6),  I 
defendant,  an  attorney's  clerk,  authorised  by  the 
torney,  received  money,  which  his  master  was  in  \ 
habit  of  receiving  for  the  plaintiff*,  and  gave  a  reoe 
for  his  master ;  and  it.  was  held  there  was  no  prin 
of  contract  between  the  plaintiff*  and  the  clerk,  ^ 
took  the  money  as  the  agent  of  the  attorney,  and  i 
accountable  to  him  only.     [^Patteson  J.     The  quest 
is,  whether  the  defendants,   in  receiving  this  mon 

(fl)  AB-i  Ad.  375.  (6)  ^  B.  ^  Ad  554. 

contrac 
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contracted   with    Grilble  alone,   or  with    Gribble  and        183S. 
tic  other  part  owners.     Parke  J.    Is  it  not  in  sub-        """"^ 

Sims 

Stance  the  same   as  if  the  plaintiffs   themselves   had        againu 
iieceiTed  the  money  and  handed*  it  over  to    Gribble^ 
and  he  had  then  placed  it  in  the  defendants'  hands 
on  his  own   account?]     Gribble  alone  could  sue  the 
defeodantiy   though  he  might  be  accountable  to   the 
other  part  owners.     The  defendants  never  consented, 
in  hctj  to  receive  or  hold  the  money  on  account  of 
the  other  part  owners,   and   the  law  will  not  imply 
such  a  consent :    Wedlake  v.  Hurley  {a).     It  is  incum- 
bent on  the  plaintiffs  to  make  out   that  the  defend- 
ants contracted  with  them,  or  consented  to  hold  the 
money  on  their  account:   Williams  v.  Everett  [b),  Yates 
T.  Bdl(c).     As  to  the  other  sum,  which  was  paid  in 
•fter  Gribbi^s  death,  there  can  be  no  doubt  that  the 
Qecutor,  on  whose  account  it  was  paid  in,  is  the  only 
J'erson  who  can  claim  it  from  the  defendants. 

^u  James  Scarlett,  R.  V,  Richards,  FoUett,  and  F.  Ro- 

^nson,  contra.     Gribble  was  the  managing  owner  of  the 

^c^ssel,  and  was  intrusted  with  the  warrants ;  he,  acting 

'^r  himself  and  the  other  owners,  deposited  them  in  the 

^^nds  of  the   defendants.     The  plaintiffs  might  have 

^^aintained  trover  for  those  warrants ;  and,  if  so,  their 

^i^ts  cannot  be  substantially  altered  by  the  warrants 

^civing  been  changed  into  money.     That  money  be« 

•^Mged  to   all  the   part  owners;    they  might  all  join 

'^ith  Gribble  (if  he  were  alive)  in  bringing  an  action. 

If  a  factor  sell  goods  in  his  own  name,  the  principal 

**Miy  sue  the  vendee  upon  the  contract,  or  the  vendee 

(a)   1  Cromp.  <|-  Jer,  S3,  {b)   14  East,  583. 

(c)  SB.  4;  A.  643. 

may 
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183S*        may  sue  the  principal  seller  for  the  goods.     IPan 

There  the  contract  is,  in  point  of  law,  the  contra 

offonu  the  prindpal ;  the  question  here  is,  whether  the  p! 
tifis  were,  from  the  beginning,  the  contracting  part 
Suppose  C.  Gribble,  instead  of  placing  the  wan 
in  the  defendants'  hands,  had  kept  the  money  : 
private  chest,  separate  from  his  own,  the  money  w 
have  been  ear-marked,  and  his  executors  could 
retain  iL  Per  Lord  Mansfield^  in  Howard  ▼.  t 
met  (a).  The  surviving  part  owners  might  have  n 
tained  trover,  or  money  had  and  received:  Tayli 
Plumer  {b).  So  they  may,  if,  instead  of  keeping 
money  in  his  chest,  he  has  sent  it  to  his  bankers. 
is  sufficient  for  them  to  shew  that  it  is  their  mo 
\Parke  J.  They  must  shew  a  contract  by  the 
fendants  to  hold  the  money  on  their  account.] 
defendants  must  have  known,  from  the  contents  of 
warrants,  that  ull  tiie  part  owners  were  interests 
them.  The  law  will  then  imply  a  contract  by  tlie 
fendants  to  hold  the  money  for  the  benefit  of  all  the 
owners :  Skinner  v.  Stocks  (c),  Garrett  v.  Handle^ 
The  loan  to  the  son  was  of  money  which  the  father 
no  right  to  place  to  any  but  the  partnership  acco 
\Parke  J.  Could  you  have  sued  the  son  ?] 

Cur.  adv.  \ 

The  judgment  of  the  Court  was  delivered  in 
same  term  by  Denman  C.  J.,  who,  after  stating 
facts,  proceeded  as  follows :  — 

We  all  think  that  tliemonsuit  was  right.  Sums  w. 
are  paid  to  the  credit  of  a  customer  with  a  ban 

(a)  3  Burr,  1569.  (A)  5  Af,  j;  A'.  562. 

{c)  4B.^  A.  457.  (c/)  SB.  4^  a  462.     4  P.  j-  C.  6t 

tho 
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though  usually  called  deposits,  are,  in  truth,  loans  by  1833. 
the  castomer  to  the  banker,  Carr  v.  Carr{a)^  Devaynes  — 
y»  Noble  {b) ;  and  the  plaintifis,  who  seek  to  recover  the  agnitut 
balaDce  of  such  an  account,  must  prove  that  the  loans 
were  made  by  them. 

It  is  a  well  established  rule  of  law,  that  where  a  con- 
tract, not  under  seal,  is  made  with  an  agent,  in  his  own 
name,  for  an  undisclosed  principal,  either  the  agent  or 
the  principal  may  sue  upon  it ;  the  defendant  in  the 
Utter  case  being  entitled  to  be  placed  in  the  same 
situation,  at  the  time  of  the  disclosure  of  the  real  prin- 
cipal, as  if  the  agent  had  been  the  contracting  party. 

This  rule  is  roost  frequently  acted  upon  in  sales  by 
factors,  agents,  or  partners,  in  which  cases  either  the 
nomlDal  or  real  contractor  may  sue;  but  it  may  be 
equally  applied  to  other  cases ;  and  we  do  not  say  that 
^here  a  person  lends  money  nominally  on  his  own 
^ccouDt,  but  really  on  account  of,  and  as  the  loan  of 
soother,  the  real  lender  may  not  sue  for  the  money. 

Bat  where  money  is  lent  by  another  in  his  own  name, 
the  plaiDtifi^  who  alleges  that  he  was  in  reality  the 
lender,  must  prove  that  fact  distinctly  and  clearly.  He 
must  shew  that  the  loan,  though  nominally  that  of 
another,  was  really  intended  to  be  his  own. 

It  was  incumbent,  therefore,  in  this  case,  upon  the 
plamuffs  to  prove  that,  when  Charles  Gribble  lent  the 
proceeds  of  tlie  freight  warrants  to  the  defendants,  and 
^  them  placed  to  his  credit  in  an  account  kept  in  his 
^"fontittme,  he  was  acting  in  that  respect  as  the  agent  of 
^e  plaintiff,  as  well  as  on  his  own  account,  and  really 
lendiog  the  money  to  the  defendants  on  the  plaintifis' 
account  as  well  as  his  own. 

(a)   1  Merw.  541.  note.  (6)  Ibid.  568. 

V0L.V.  Dd  In 
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18SS.  In  this  the  plaintiffs  certainly  Failed  ;  they  only  si 

""""""        that  the  warrants  were,  at  the  time  they  were  plac 

Sims  . 

agaittu  the  hands  of  Charles  Gribblcj  their  property:  wh 
quite  consistent  with  the  supposition  that  the  loan  • 
proceeds  to  the  defendants  was  Charles  GrilbWs 
Indeed,  it  would  be  very  difficult  for  the  plainti 
prove  that  they  were  the  real  lenders ;  for  if  the] 
intended  to  be  so,  it  is  natural  to  suppose  that 
would  have  taken  care  to  raise  the  account  in  tt 
fendant's  books  in  their  own  names,  or  in  the  na 
the  "  owners  of  the  ship  Princess  Charlotte^* 

With  respect  to  the  larger  sum  of  3478/.,  it  is 
clear  that  this  was  paid  to  the  bankers  as  the  moo 
John  Gribble^  the  executor,  being  a  repayment  tc 
of  a  loan  to  the  like  amount  by  the  testator,  C 
Gribble^  to  his  son.  It  therefore  was  a  loan  b 
excaUor ;  and  the  executor  only  can  sue  the  defen 
for  this  account  in  a  court  of  law. 

We  therefore  think  that  the  rule  which  has 
obtained  to  set  aside  the  nonsuit  should  be  discharj 

Rule  dischai 
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1833. 


Tapley  against  Wainwright. 

J^ECLARATION  in  trespass  for  breaking  and  enter-  Trespaw  for  j^^J^C. 
ing  two  closes,  to  wit,  a  certain  close  of  the  plain-  entering  two  ^^"^^^  9j 
tiff  called  The  Croft,  and  a  certain  other  close  of  the  plaintiff.  ^hv^lo. 
plaintiff,  respectively  situate  in  the  parish  of  Bunbury,  lu^ci^'^lu'^^^'^''^' 
in  the  couDty  of  Chester,  and  trampling  down  the  grass  JJere  from  time 
and  com,   and   breaking   ffates.     Plea,    that   the   said  ''"""wno''*! 

'  15    o  »  parcels  of  a 

closes  in  which,  &c.  were  from  time  immemorial  parcels  *^***«»  »"<*  »*>** 

*  the  defendant 

of  a  waste,  and  that  the  defendant  had  a  prescriptive  had  a  prescript- 

.    ,  ,  ^  ivo  riglit  of 

right  of  common  in  the  waste,  and  entered  at  the  times  common  in  the 
when,  &c  to  use  his  right  of  common  thereon ;  and,  entered  at  the 
because  the  closes  in  which,  &c.  were  wrongfully  sepa-  &"**o  me* Wi 
rated  and  divided  from  the  residue  of  the  waste,  he  broke  t^!!^^Jf'^Z' 

'  mon  tnereon; 

<lown  the  gates.     Replication,  after  protestiiiff  that  the  and.be<»"«e 

^  r  »  I  o  jhg  closes  in 

doses  io  the  declaration  mentioned,  in  which,  &c.,  were  which,  &c. 

were  wrong- 
Hot  parcel  of  the  waste,  and  that  the  defendant  had  not  fully  stparaied 

i.i«  1111         .i»i     ^^^^  ^^^  '*• 

such  right  of  common,  averred  that  the  closes  m  which,  sidue  of  the 

w^,  at  the  said  times,  were  not  wrongfully  separated  down'ihe 

and  divided  from  the  residue  of  the  waste,  but  con-  ^*'^^^  ^^J^/^P"; 

linually,  for  twenty  years  and  more,  and  before  the  first  '^j^^*^'**^"  ^^ 

time  when,  &c.,  had  been  and  were  separated  and  di-  ^^«  •*"<*  ""«*» 

*  were  not 

^^*led,  and  inclosed  from  the  residue  of  the  waste,  and  wrongfully 

separated  from 

occopied  and  enjoyed  during  that  time  in  severalty  and  the  residue  of 

ftj        ,         .  ,  ,  '         n    t         '   ^        o  *^®  waste,  but 

■aversely,  without  the  exercise  of  the  right  ot  common,  continually  for 
^  without  any  entry  for  or  relating  to  the  said  sup-  and"morerand 

before  the  first 
^•»h«ti,  &c.,  bad  been  and  were  separated,  and  divided,  and  inclosed  from  the  residue 
I"  the  waste,  and  occupied  and  enjoyed  during  that  time  in  leveralty.     Rejoinder  traversed 
"I'tivennent,  and  issue  was  joined  thereon : 

Held,  that  the  allegation  in  the  replication,  that  « the  said  closes  in  which,  &&,  for  twenty 
'^ud  more,  had  been  inclosed  from  the  residue  of  the  wasteland  enjoyed  in  severalty,** 
*tt  divisible,  aod  satisfied  by  proof,  that  ant/  pari  of  the  closes  in  which  the  trespasses  were 
'"°<Bittcd  had  been  so  inclosed  for  that  period. 


396  CASES  IN  TRINITY  TERM 

1833.        posed  right  of  common,  and  that  at  each  of  the  said  times 
they  were  so  separated.     Rejoinder  traversed  this  aver- 
against        mcnt,  and  issue  was  joined  thereon.    At  the  trial  befo 

Wain  WRIGHT.  i        •^i  i-,      ' 

Bosanquet  J.,  at  the   Chester  Spring  assizes,   1832, 
appeared  that  the  trespasses  complained  of  were  coi 
mitted  over  the  whole  surface  of  a  close,  by  destroy! 
the  crops  growing  thereon,  nine  tenths  of  which  d 
had  been  inclosed  from  the  common,  and  held  adver^^^ 
against  the  commoners  for  more  than  twenty  years,    i^ 
the  residue  had  been  inclosed  for  a  less  period.     It  ir^ 
;  contended,  for  the  defendant,  that,  to  support  the  state- 

ment in  the  declaration,  that  the  closes  in  which,  && 
had  been  separated  and  inclosed  from  the  waste  lor 
twenty  years  and  more,  it  was  incumbent  on  the  plaiatif 
to  prove  that  every  part  of  those  closes  on  which  tbe 
trespasses  had  been  committed  had  been  so  loDg  in* 
closed  ;  and  for  that  the  dictum  in  Hawke  v.  Bacon[(i^ 
was  cited.  The  learned  Judge  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  but  reserved  libeity  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  nisi  bafing 
been  obtained  for  that  purpose, 

IMydi  in  Easter  term,  shewed  cause  (6).    It  is  a  wcB- 
established  rule,  that  the  plaintiff  may  apply  tlie  tree- 
passes  proved  to  any  close  mentioned  by  name  in  ib^ 
declaration :    Cocker  v.  Crompton  (c).     The  dictum  i** 
Havcke  v.  Bacon  {a\  that,  on  an  issue  joined  upon  a  re' 
plication  similar  to  this,  the  plaintiff  will  fail  if  it  appe^^ 
that  any  part  of  the  common  has  been  inclosed  withi^ 
twenty  years,  is  of  very  questionable  authority,  and  mu^^ 
be  taken  to  apply  to  those  cases  only  where  the  trespass^'^ 

(a)  2  Tauni.  159. 

(6)  Before  Jhnman  C.  J.,  IMUedale,  and  Parke  Js. 
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rored  are  confined  to  that  part.     Now,  Richards  v.        1838. 
*eate{a\  and  Bassett  v.  Mitchell  (b\  shew  that  the  words 

the  issue,  **  the  said  close  in  which,  &c.,"  mean  only        agnna 
e  particular  place  m  which  the  trespasses  complained 
were  committed.     It  would,   therefore,   have  been 
Adeot  for  the  plaintiff  to  prove  that  the  parts  ac- 
olly  trespassed  upon  were  inclosed  for  twenty  years ; 
id  the  question  raised  in  the  present  case  is,  whether 
e  be  bound  to  prove  that  all  the  parts  trespassed  upon 
ad  been  so  inclosed  for  that  period :  which  depends 
ipoQ  this,  whether  the  words  of  the  issue,  *^  the  close  in 
Rhicb,  &C.,"  constitute  an  entire,  or  a  divisible  allega- 
tion.   IF  it  be  an  entire  allegation,  and  apply  to  the 
"BiMe  of  the  close  in  which   the  trespasses  were  com- 
mitted, the  proof  is  not  sufficient.     If  it  be  a  divisible 
allegBtion,  and  apply  to  any  part  of  the  close  in  which 
tke  trespasses  were  committed,  then  it  is  sufficient.     In 
Bidards  v.  Peake  (c),  Holroyd  J.  intimated  an  opinion 
^  the  allegation  was  divisible;  and  in  Bassett  v.  Mit^ 
*B(i)  Uttledale  J.  said,    that  the   allegation,    "  the 
dose  in  which,  &c.,"  was  applicable  to  any  part  of  the 
IttKk,  within  the  bounds  stated  in  the  declaration,  in 
*hidi  the  plaintiff  might  shew  a  trespass  was  committed; 
vkI  Taunton  and  Patteson  Js.  delivered  opinions  to  the 
ttmeefiecL 

JoSn  Williams  and  J.  Jervis  contra.  The  rule  laid 
4)wn  by  the  Court  of  Common  Pleas  in  Haw/re 
^»  Bacoti  (d)j   is  recognised   by  the  learned  editors  of  • 

Somdenfs  Beports,  5th  edition,  in  a  note  to  Greene  v. 
^^s  (e).     The  issue  tendered  by  the  plaintiff  is,  that 

(o)  2B.  i  C.  918.  (6)  2  B.  j-  M.  99. 

(c)  2B.  j;  C.918.  (d)  2  Taunt.  159. 

(e)  1  Snundm  290.  b. 

Dd  3  the 
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1833.        the  closes  in  which,  &c.  had  been  separated  from  t^ 
Z  rest  of  the  waste,  and  enjoyed  in  severalty  for  tweix 

agnintt        ycars.     The  proof  was,  that  part  only  of  those  dck^ 

Wainwaioht. 

had  been  separated  and  held  in  severalty  for  that  per^cid 

The  plaintiff  was  bound  to  prove,  that  the  whole  o( 

the  closes  had  been  enclosed  and  enjoyed  in  sev&ralty 

for  twenty  years.     He,  therefore,  has  not  proved  the 

issue.      To   meet  the   proof  given,    he   ought,  as  in 

Richards  v.  Peake  {a\  to  have  entered  a  nolle  proseqoi 

as  to  that  part  of  the  closes  which  had  been  uninclosed 

within  twenty  years,  and  confined  the  issue  to  the  other 

parts. 

Cvr.  adv.  xA 

Denmak  C.  J.  in  this  term  delivered  the  judgment  of 
the  Court.  After  stating  the  pleadings  and  facts,  bu 
Lordship  proceeded  as  follows: — The  pleadings  maybe 
considered  as  if  there  was  one  close  only  mentioned. 
The  plea  admits  the  trespasses  in  that  close;  but  justifies 
them,  on  the  ground  that  the  close  was  still  part  of  the 
common  in  point  of  law.  The  replication  admits  tbit 
it  was  so,  but  insists  that  the  commoners'  right  of  entry 
was  taken  away  by  an  adverse  possession  of  twenty  years? 
according  to  the  doctrine  laid  down  in  the  case  of  Creath 
v.  Wilmot  {b) ;  and  the  question  on  these  pleadings  i^ 
whether,  in  order  to  maintain  this  issue,  the  plaintiff 
must  prove  that  every  part  of  the  close  had  been  se- 
parated and  .divided  for  that  time.  We  are  of  opinion 
that  he  need  not. 

The  words,  *^  the  said  close  in  which,  &c."  have  been 
settled,  by  the  cases  of  Richards  v.  Peake  {a)  and  BasseU 
v.  Mitchell  {c)j  to  mean  only  the  particular  place^  in 

(a)  2  B,j;  C.  918.         {b)  3  Taunt,  160.  n.         (c)  22?  4f  jfd,  9d. 

which 


iH  THE  Third  Year  of  WILLIAM  IV.  399 

which  the  trespasses   complained  of  were  committed.        18SS. 
Therefore,  it  is  clear  that,  upon  the  issue  in  this  case, 

Taflkt 

the  plaintiff  need  not  have  proved  that  more  than  the        affiinu 
3arts  actually  trespassed  upon,  which   the   defendant 
must  be  understood  to  have  known  when  he  pleaded  to 
them,  were  inclosed  for  twenty  years. 

Whether  he  is  bound  to  prove  that  all  the  parts  tres- 
passed upon  were  inclosed   for   that  period,  depends 
upoD  the  question,  whether  this  be  a  divisible  allegation. 
Now  it  is  clear  that,  on  the  general  issue,  the  plain- 
tiff, though  he  may  have  meant  to  insist  on  trespasses 
over  the  whole  of  a  piece  of  ground,  described  by  name 
or  abuttals,  and  though  he  gave  evidence  of  trespasses 
upon  the  vchole^  will  be  entitled  to  recover  pro  tanto, 
though  the  jury  should  find  that  some  only  were  proved. 
lo  the  declaration,  therefore,  the  term  close  is  a  divisible 
allegation.     It  seems  highly  reasonable,  that  the  same 
rule  should  prevail  in  the  replication.     The  plaintiff, 
wheo  he  avers  in  it,  that  the  close  in  which,  &c.  was 
inclosed  for  twenty  years,  means  Che  same  thing  as  if  he 
had  averred,  that  the  trespasses  complained  of  in  the 
declaration  were  committed  in  places,  each  of  which  had 
been  inclosed  for  twenty  years ;  and  if  he  succeeds  in 
proving  that  some  of  the  trespasses  were  so  committed, 
and  some  not,  why  should  he  not  recover  for  those 
which  were  ? 

The  case  is  analogous  to  an  action  for  goods  sold 
and  delivered,  to  which  there  is  a  plea  of  infancy,  and  a 
replication  that  the  goods  were  necessaries.  If  the 
plaintiff,  on  the  trial,  should  prove  that  part  only  were 
necessaries,  there  would  be  no  question  as  to  his  right 
to  recover  for  that  part.  As,  upon  the  allegation  in  the 
declaration,  the  plaintiff  need  not  prove  a  sale  of  all  the 

D  d  4  goods 
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18S3. 

Taplet 

against 

Wainwrioht. 


goods  he  alleges  to  have  been  sold,  so,  in  the  repli 
tion,  he  need  not  prove  all  to  have  been  necessaries. 

It  appears,   therefore,   to  us,   that  in  this   case 
plaintiff  ought  to  recover  pro  tanto.     No  doubt 
parties  will  agree  to  apportion  the  damage  found 
trespasses  upon  the  whole  space,   and   to   reduce 
amount,  so  as  to  be  a  fair  compensation  for  the  t 
passes  to  the  part  inclosed  for  twenty  years.     This  ' 
avoid  the  necessity  of  a  new  trial.     If  the  defend 
requires  it,  the  verdict  will  be  entered  for  the  plaii 
as  to  part,  and  the  defendant  as  to  the  other  part  of 
close  in  which,  &c.;  and  then  if  our  judgment  bewro, 
the  objection  will  be  on  the  record. 

Our  decision  is  at  variance  with  the  dictum  of  I 
Court  of  Common  Pleas  in  Ha-jcke  v.  Bacon  (a),  whii 
after  much  consideration,  we  think  is  not  founded 
sufficient  reason,  and  not  supported  by  the  analogy 
the  plea  of  libenim  lencmentumi  on  which  it  appears 
have  been  founded. 

(a)  2  TaufU.  159. 


Turtday^ 
JWntf  11th. 


The  Court  of 


Clutterbuck,  Gent,  One,   &c.,   Assignee 
GiNGELL,  a  Bankrupt,  against  Combes. 


^l^HE  plaintiff  having  been  employed  by  Gingdl 
conduct  a  cause  for  him,  delivered  his  bill  of  coi 
and  proposed  that  Gingell  should  have  it  taxed,  wh 
he  declined  to  do,  saying  there  was  nothing  to  object 
The  plaintiff  then  had  it  taxed,  and  it  amounted  to  9 

in  the  vxtTcise 

of  its  statutory  jurisdiction,  refused  to  onlcr  an  attorney's  bill  to  be  taxed  at  the  instant 
a  third  person,  where  the  client  had  before  admitted  the  amnunt  to  be  due,  and  duel 
taxing  the  bill ;  such  client  having  since  become  bankrupt^  and  the  application  being  c 
for  the  purpose  of  reducing  his  claim  so  as  to  prevent  his  being  a  good  petitioning  credl 

Gin 


^^fJ^U     King's  Bench 
f^^    **  ^    diies  not  ex- 

t-  '^    ercise  any 
1/  uJ.^Z    common  law 
jurisdiction  in 
taxing  at- 
torneys* bills. 
The  Court, 


Comics. 
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Ringed  afterwards  petitioned  the  Insolvent  Court,  and         183S. 
iled  a  schedule,  containincr  an  admission  of  this  debt    ^  — — - 

°  Clottirbuck 

3efbre   he   obtained   his   discharge,   the   plaintiff  and        agaimt 
mother   creditor   (their   demands    together   exceeding 
i50{.)  struck   a  docket  against    him:    a   commission 
issued,   under  which  the  plaintiff  was  appointed  sole 
assi|^ee;   and   in   that  character   he   commenced   the 
present  action,  to  recover  a  debt  due  to  the  bankrupt 
The  defendant's  attorney  applied  to  a  judge  at  chambers 
for  an  order  to  tax  the  plaintiff's  bill  of  costs ;   the 
ol^  being  to  reduce  his  claim  upon  the  bankrupt  so 
far,  that  the  demands  of  the  two  petitioning  creditors 
should,  together,  be  insufficient  to  sustain  the  commis- 
sion.   The  order  having  been  made,  a  rule  was  obtained 
in  Easter  term  for  setting  it  aside.     There  was  an  affi- 
da?it,  among  others,  by  the  bankrupt,  in  support  of  the 
application,  complaining  of  items  in  the  account,  and 
assigning  reasons  to  explain  his  not  having  had  it  taxed 
before. 

R»V. Richards  now  shewed  cause.  This  Court  may 
order  the  taxation,  by  the  general  jurisdiction  which  it 
^  independently  of  the  statute  2  G.  2.  c.  23.  s.  23. 
[UukdaleJ.  That  has  been  denied  over  and  over  in 
this  Court  Parke  J.  The  only  doubt,  when  this  case 
*as  first  moved,  was,  whether  the  plaintiff  had  not 
acquiesced  in  the  taxation.]  It  was  held,  in  an  Anony" 
•owcase,  2Chiiti/s  Reports^  155.,  that  this  Court  had 
the  power  now  contended  for.  \_Littledale  J.  There  are 
^*»«  to  that  effect,  but  the  contrary  is  now  settled,] 
^  ^^fcy  v»  Kentish  (a),  where  the  point  was  referred 

(a)  2B.  i  Ad.  411. 

to 


•• 
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18SS.        to  all  the  Judges,  tbev  did  not  express  any 
opinion  against  the  exercise  of  the  power,   i 


mefntui        Court  mereh'  declined   to  interfere  in  the  a 

COMUS. 

before  them.  Wilson  v.  Gutteridge  {a)  is  in  fi 
the  general  anthority  of  the  Court.  (He  tb 
ceeded  to  shew,  from  statements  which  it  is  ann 
to  go  into,  that  the  plaintiff  had,  by  his  acqn 
down  a  certain  time^  induced  the  defendant  to 
with  the  taxation.) 

Godson  contra.     Such  an  order  as  this  cai 
made,  at  the  instance  of  a  third  party,  to  cut 
petitioning  creditor's  debt. 

Denman  C.  J.  The  rule  must  be  absolute.  I 
be  right  that  a  third  party  should  tax  a  bill  wl 
principal  has  acquiesced  in.  But,  as  the  plaii 
led  the  defendant  to  suppose  that  he  assented 
taxation  of  the  bill,  he  must  pay  all  the  costs 
proceeding. 

LiTTLEDALE  and  Parke  Js.  {b)  concurred. 

Rules 

U)  3B.  ^C.  157. 

(6)  Taunton  J.  was  tt  Guildkatt:  PaUe$on  J.  ia  tb«  BaQ  Cc 
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1833. 


In  the  Matter  of  Arbitration  between  Leeming  3^«fcy. 

June  11th. 

and  Iearnley. 

A   RULE  nisi  was  obtained   in   a  former  term  for  Arepierintuit^S^i^-^ 
setting  aside  the  award  made  between  these  parties,  in  difference     oXf    i 
The  award  stated  an  agreement,  reciting  that  differences  ^"trelljfwere  O/i^  ^£ 
had  arisen  between  the  parties  touching  the  amount  of  J|^y^*^.  ^ 
rent  agreed  to  be  ^ven  by  Leeming  as  tenant  to  Featmley  *^*f  .^^  ^®  '"'* 
from  year  to  year,  of  a  certain  dwellinff-house :  that  an  ^^^t.    The 

^  ^  °  ^      arbitrator 

acuon  of  replevin  was  then  pending  between  them  in  awarded,  that 

the  King^s  Bench  touching  a  distress  made  by  Feamley  i4^,and  that 

and  his  bailiff  on  the  goods  of  Leeming^  in  the  said  for  rent  at^the 

dwelliog-house,  for  rent  said  to  have  been  due  on  the  j^J^^  .^^ 

2Sd  of  November  preceding;  and  that  the  parties  had  ^«P'^nturin 

'  ^  '^      .  replevin  should 

agreed  to  refer  the  suit  and  the  matter  thereof,  and  all  P"y  *^e  defend- 

7  ant  6i.,  and 

disputes    and    differences    whatsoever    between    them  thatUieacUon 

should  be  no 

toacning  the  said  distress,  and  also  the  costs  of  the  further  prose- 
^fercnce,  to  the  award,  &c.  of  two  arbitrators,  with  not  appear  for 
power  to  appoint  an  umpire;  and  that  the  costs  of  the  defendant  hid 
suit  should  abide  the  event  of  the  award.     The  award  *^*^^*  ^ 
^Jen  went  on  to  state  the  nomination  of  an  umpire,  who  **^®  V'*'**  *j»<* 

^  not  shew  tvho 

^Warded,  in  substance,  as  follows :  —  That  the  said  action  ought  to  pay 

,  the  costs,  which 

Shall  henceforth  cease  and  be  no  further  prosecuted ;  were  to  abide 

♦k     I     •  1        I         .  I  '         ^  the  event  of  the 

^at  the  rent  agreed  to  be  given,  as  above  mentioned,  was  suit;  and, 
^^»l  that  the  sum  of  61.  was  due  for  such  rent  at  the  that  it  was  aot 
^iine  of  the  distress ;  that  the  said  sum  be  paid  on,  &c. 
^3  Leeming  to  Fearnley ;  that  Fearnlcy  pay  the  costs  of 
^he award;  and  that,  on  the  respective  payments  being 
'^^de,  the  parties  mutually  execute  general  releases  of 
^'  matters  in  difference  up  to  the  date  of  the  agreement. 

Among 


.  • 
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1833.        Among  other  grounds  for  setting  aside  the  award,  i 
-  alleired,  that  the  umpire  had  not  made  an  awan 

In  the  Matter  .  .  . 

of  Lkrhing  either  party  in  the  replevin  suit,  according  to  the 
mission,  and  that  he  ought  to  have  awarded  in  the 
in  favour  of  the  plaintiff. 

F.  Pollock  and  Mihier  now  shewed  cause, 
umpire  has  ordered  a  stet  processus,  which' has 
held  a  sufficient  determination  of  a  suit  (a).  All 
can  be  objected  on  the  other  side  is,  that  the  a 
leaves  the  rights  of  the  parties  uncertain  as  to  < 
But  the  costs  are  to  follow  the  event :  a  sum  is  aws 
as  due  to  the  defendant  in  the  suit ;  and  that  is  suffici 
decisive.  « \_Parke  J.  It  does  not  shew  that  an  a 
of  replevin  was  not  maintainable.  As  to  that,  no 
is  awarded  but  a  stet  processus.  It  is  consistent 
the  award  that  the  defendant  may  have  avowed 
different  rent  from  that  actually  reserved.]  The  ui 
had  no  power  to  order  any  verdict  to  be  enl 
\^Parke  J.  The  costs  are  to  follow  the  event  o 
action.  Littledale  J.  The  suit  is  put  an  end  to;  bi 
event  is  in  favour  of  neither  party.]  Where  a  cai 
referred  to  unlearned  arbitrators,  the  Court  will 
far  as  possible  to  make  their  determination  avai 
And,  in  every  case,  to  invalidate  an  award,  some 
gality  must  appear  on  the  face  of  it :  Cramp  \ 
moTis{b),  This  is,  in  substance,  an  award  thai 
umpire  thought  the  defendant  entitled  to  a  verdict; 
that  was  all  he  had  authority  to  say.  It  is  sufficic 
locking  at  the  whole  award,  it  appears  that  the  n 
is  determined  ;  Jackson  v.  Yabsley{c), 

(a)  Blnnchard  y\  Lily^  9  Eustf4ii7. 

(6)  I  Bing,  IC4.  (c;  5  B.  $  A.  848. 

St 


•, 
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Starkiey  contra,  was  stopped  by  the  Court.  183S. 


In  the  Matter 

Per  Curiam  {a).     It  must  appear  by  the  award  that     of  Lkmikq 


the  action  is  finally  determined  in  favour  of  one  of  the 
parties,  or  else  it  cannot  be  ascertained  how  the  costs 
are  to  go.  The  rule  may  be  discharged  on  the  defend- 
ant consenting  that  the  award  shall  be  amended  by 
directii)g  a  verdict  to  be  entered  for  the  plaintiff  in  the 
replevin  suit. 

Rule  discharged ;  costs  of  the  replevin  suit 
to  be  paid  to  the  plaintiff;  and  the  award, 
by  consent,  to  be  amended  if  required. 

(a)  Denman  C.  J. ,  Liitledale  and  Parke  Js. 


and  F£AKKLiT. 


The  King  on  the  Prosecution  of  Brindley     TWiday, 

-^  June  Iltb. 

against  Dewhurst. 

JNDICTMENT  for  a  libel  charging  Brindley^   the  An  indictment  ^,'#^r  v 

gPYemor  of  the  parish  workhouse  at  Meller^  in  the  the  governor 
county  of  Lancaster^   with    having   cruelly    treated    a  workhouse  was 
female  pauper.     The  indictment  was  removed  by  the  f^fdu^tion  of 
defendant  into   this  Court,  and   he  havincj  been  con-  the  select  vestry 

'  *^  of  the  pJirish ; 

dieted  at  the  Lancaster  spring  assizes,  1833,  a  rule  had  and  the  defend- 

,  to  ^^^  having 

^  obtained  for  referring  it  to  the  coroner  to  tax  the  removed  it  by 

A    certiorari  into 

tt^  to  be  paid  by  the  defendant  to  the  prosecutor.     A  k.  B.,  was 

'ule  nbi  had  been  obtained  for  discharging  that  rule,  ii"id[  that  the 

BponaflSdavits  which  suited  that  the  prosecution  was  com-  ^^  not^e^ 

DiCBced  by  the  direction,  and  carried  on  at  the  expense,  '^/^^i^fjl^^^^ 

of  the  select  vestry  of  the  parish  of  Meller ;  and  that  *^^"ie  ^  & 

^^ndley  had  stated  he  had  nothing  to  do  with  the  pro-  c.  ii.  1.3.; 

and  therefore 
ceedingS)  was  entitled 
to  costs. 
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1833.        ceedings,  and  did  not  give  any  instrucUons  for  them,  aii» 
was  suiprised  when  he  heard  they  were  commenced. 


The  King 

DfWHURST* 


F.  Pollock  now   shewed   cause.      The  statute  5 

6  JV.  4^.  M.  c.  11.  s.  3.  authorises  the  Court  of  Kinj 
Bench,  where  the   defendant  prosecuting  the  writ      ^^ 

certiorari  is  convicted  of  the  offence,  to  give  reasonak^/* 

costs  to  the  prosecutor,  if  he  be  the  party  grieved 

Brindley  is  the  party  grieved  within  the  meaning  of  iht 

statute.     It  is  no  answer,  that  the  members  of  the  select 

vestry  might,  in  the  first  instance,  be  h'able  to  pay  the 

costs  of  the  prosecution,  for  Brhidley  must  have  paid 

them  uhimately,   either  wholly  or  in  part,  as  a  rate 

payer. 

Alexander  contra.  Brindlej/  is  neither  prosecutor  nor 
party  grieved,  and  he  must  be  both,  to  be  entitled  to 
costs  under  the  statute.  The  object  of  the  statute  was 
to  prevent  persons  who  commenced  prosecutions  at  the 
quarter  sessions  or  other  inferior  courts,  from  being  put 
to  heavier  expenses  in  the  superior  courts.  The  pro- 
secutors, therefore,  grieved  by  the  removal  of  an  indict- 
ment into  this  Court,  must  be  those  who  employed  the 
attorney,  and  thereby  subjected  themselves  to  the 
expenses  of  the  prosecution.  Here  the  attorney  was 
employed,  not  by  Brhidlcy^  the  nomir.al  prosecutor, 
but  by  the  select  vestry ;  the  persons  composing  that 
vestry,  therefore,  were  the  prosecutors  grieved  by  the 
removal  of  the  indictment.  In  Rex  v.  Cooke  {a)  the 
prosecution  had  been  conducted  at  the  joint  expense 
of  various  inhabitants  of  the  parish  in  which  the  offence 

(«)    1  Man>  J  liy.  526, 

had 
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hstd  been  committed;  and  the  Court  were  of  opinion        1833. 

tbat,  as  the  expenses  were  defrayed  by  other  persons, 

and  not  by  the  apparent  prosecutors,  these  latter  could        against 

.  1     J  1  DlWHURST. 

not  be  regarded  as  the  prosecutors  within  the  mean- 
ing of  the  act.  Bex  v.  Edwards^  Hilary  term  1830  (a), 
is  also  an  authority  to  shew  that  the  nominal  pro* 
secutor  is  not  in  this  case  the  party  grieved.  There, 
tbe  indictment  was  for  an  assault  on  a  watchman,  or 
constable,  within  the  borough  of  Derby :  the  prosecu- 
tion had  been  carried  on  by  certain  paving  and  iight- 

(a)  REX  V.  EDWARDS. 

The  wportera  hare  beea  favoured  by  Mr.  Dealtry  with  the  following 
note  of  the  above  case. 

Tbe  defendant  was  convicted  and  sentenced  on  an  indictment  for  an 
ttsuilt  on  a  watchman  and  night  patrol,  within  tbe  borough  of  Derby,  who 
*isaIio  a  constable  of  the  said  borough.    Tbe  indictment  was  removed  by 
^  defendant  from  the  sessions ;  and  he  consequently  was  liable  to  costs 
^  tbe  5  &  6  ir.  j-  Jf.  ell.  s.  3.  if  the  prosecutor  was  a  party  grieved 
vithin  tbe  meaning  of  that  statute.     The  prosecutor  took  out  a  side  bar 
niletptu  tbe  costs  under  the  statute.     In  Hilary  term  1830,  the  de- 
^odaat  oblKned  a  rule  to  shew  cause  why  that  side  bar  rule  should  not 
^  VI  aside,  on  the  ground  that  the  prosecutor  was  not  a  party  grieved 
vttfaiQ  dte  meaning  of  the  act ;  the  prosecution  having  been  carried  on 
'7  tbe  Fsfii^  and  Lighting  Commissioners,  acting  under  a  local  act  of 
Piflittneiit  tat  the  borough  of  Derby  ;  that,  although  nominally  the  pro- 
Kcutiott  was  carried  on  at  the  instance  of  the  party  assaulted,  it  was,  in 
^^'^t  9L  the  sole  expense  and  by  tbe  direction  of  the  above  commis- 
■oofn^  and  tbey  were  not  public  officers  witliin  the  meaning  of  the  above 
i^itiitey  prosecuting  as  such.     On  cause  being  shewn,  it  was  contended 
^  the  prosecution  was  carried  on  by  the  commissioners,  whose  duty  it 
*>■  U>  preserre  tbe  public  peace  within  the  borough  of  Derby^  for  a 
Bitter  connected  with  their  duty  as  commissioners ;  and  therefore  they 
m^itt  be  considered  as  public  officers  prosecuting  for  a  fact  which  con- 
cerned tbem  as  such,  within  the  meaning  of  the  statute. 

But  tbe  Court  were  of  opinion  that  the  nominal  prosecutor,  the  party 
asttitlted,  was  not  a  party  grieved  within  the  meaning  of  the  statute ;  nor 
were  dtc  commissioners  public  officers  prosecuting,  as  such,  within  the 
mcaniog  of  tbe  statute,  and  therefore  they  discharged  the  rule. 

ing 
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]8Sd*        ing  commissionersi  acting  under  a  local  act  for  thr:- 
borouerh.  and  the  Court  were  of  opinion  that  the 

TheKiMo  ^   '  ... 

against        Hiinal  prosccutor  was  not  a  party  grieved  within 

meaning  of  the  statute,  nor  were   the  commissioi^c 
public  o£5cers  prosecuting  as  such. 

Denman  C.  J.    Hex  v.  Edwards  decides  this  case, 

LiTTLEDALE  and  Parke  Js.  concurred. 

Rule  absdutfr 
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18SS. 


Doe  dem.  William  Henrt  Leach  and  James  wednMtday, 
Whalley     Wickham,     against     Frederick 
Whitaker. 

t^JECTMENT   for    two  messuages,  two   dwelling-  At  a  court 
houses,  and  four  stables,  four  hay-lofts,  four  coach-  I812,  before 

k  -r  1     •!  I-  1     ^  /•  1       1     thertcwtrdof 

nouses,  four  out-buildings,   and   forty   acres   of  land,  a  manor,  two 

copyhold  teoe- 
■Benta  were  granted  to  W.  R.^  and  J.  J*.,  habendum  for  their  lives  and  the  lite  of  the  long- 
est Itrer  of  them  successively,  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor, 
tt  the  yearly  rents  of  26s.  4d.  and  7«.,  all  services  therefore  due,  and  a  heriot  when  it  should 
'^H^pcn;  and  the  said  ir,  R.  was  admitted  tenant;  but  the  admission  and  fealty  of  J.  /*. 
^ere  respited  until,  &c. 

In  18S3,  the  lessees  of  the  manor,  by  deed,  appointed  C.  L.  steward  of  the  manor,  with 
full  powpT  to  hold  courts  baron  and  customary  courts,  and  to  do  all  acts  usual  to  be  done 
^y  stewards  in  relation  thereunto ;  and  they  more  especially  autliorised  him  to  moke  any 
voluntary  grants  of  customary  or  copyhold  lands  within  or  parcel  of  the  manor,  and  to 
S>*c  licenses  to  demise,  or  otlierwise,  as  he,  the  said  C  X.,  should  tliink  fit,  and  either  in  or 
^t  of  court,  as  fully  as  the  lessees  might  or  could  do. 

At  a  court  baron  held  nut  of  the  fnannr,  in  1825,  J,  F.  (who  survived  W,  R,)  surrendered 
to  the  lords  lessees  the  above-mentioned  copyhold  messuages,  and  the  leasees,  by  C»  L,  their 
Reward,  granted  them  again  to  IV,  H,  L.  and  J.  W.  W.^  habendum  for  their  lives,  and  tha 
Hfe  of  the  longest  liver  of  t^iem  successively,  according  to  the  custom  of  tlie  manor,  at  tba 
T^y  rents  of  S6t.  Ad»  and  7<.,  and  all  services  therefore  due,  and  a  heriot  for  mcA  tvfikM 
''idiaumeHts  when  it  should  happen,  according  to  the  custom  of  the  manor;  and  J.  H.L* 
*iul  /.  w,  fir,  were  admitted  tenants. 

Held,  that  it  u  as  no  objection  to  tliis  grant  that  J,  F,,  the  surviving  life  under  tha 
P^tof  1812,  was  never  admitted  tenant :  Nor  that  two  rents  were  reserved,  without  distin- 
C^usiuDg  bow  much  was  payable  for  each  tenement,  the  same  rents  having  been  reserved  by 
Jl  former  gjant  in  1771  :  Nor  that  a  heriot  was  reserved  for  each  tenement  when  it  should 
'^*Ppn,  aeeofding  to  the  custom  of  the  manor ;  for  if  a  heriol  was  not  demandable  for  each 
**i^anent,  the  claim  could  not  be  enforced ;  but  that  would  not  avoid  tl  e  grant. 

Hdd,  secondly,  that  a  customary  court  cannot  be  held  out  of  the  manor  unless  there  be  a 
^^litom  to  warrant  it ;  and  if  one  be  held  out  of  it  without  such  custom,  it  is  void,  and  such 
Ji^op  there  done,  as  are  required  to  be  done  at  a  court,  such  as  presentmenU  by  the  homage^ 
'ixpoiiog  fines*  levying  fines,  and  suffering  recoveries,  are  void. 

Bat,  thirdly,  that,  as  the  lord  may  grant  to,  or  admit  a  copyhold  tenant,  not  only  out  of 
C'iMin,  but  also  out  of  the  manor,  the  grant  of  1 825,  if  it  had  been  made  by  the  lord,  would 
*^*e  beea  good,  though  it  purported  to  have  been  made  at  a  void  court. 

Held,  fourthly,  that  a  steward  cannot,  in  his  mere  character  of  steward,  admit  a  copy* 
*^  traant  out  of  the  manor. 

Fifthly,  that  as  C.  /..,  by  the  deed  of  1 825,  had  a  special  authority  to  make  any  voluntary 
Cttti.  either  in  or  out  of  court,  as  fully  as  the  lessees  of  tlie  manor  could  do,  be  might  lake 
^  wrrender,  and  make  the  grant  in  question  out  of  the  manur ;  and  that  although  he  pro- 
^BiKd.  in  making  the  grant,  to  act  only  as  steward,  and  not  as  the  special  agent  of  the  lord,  the 
pVA  so  made  might  operate  as  a  grant  made  by  the  lord's  attorney,  and  was  therefore  valid. 

Sixthly,  that  although,  in  general,  to  make  a  party  tenant  by  copy  of  court  rull,  his  ad- 
^>*ion  ought  be  notified,  for  the  information  of  the  tenants,  at  the  next  or  some  other 
5<^aad  a  regular  enuy  of  it  made  by  certificate,  presentment,  &c. ;  yet,  as  the  proceed. 
ligi  It  this  void  court  were  entered  by  the  steward  on  the  court  rolls,  as  if  done  at  a  valid 
^^  the  tenants  must,  at  a  following  court,  after  the  admittance,  have  had  information  of 
^  had  been  don«,  and  that  was  sufficient. 

Vol.  v.  £  e  situate 


410  CASES  IN  TRINITY  TERM 

1833.  situate  in  the  parish  of  Bamptdn^  in  the  county  of  Oi» 
'  ~  ford^  which  William  Henry  Leach^  and  James  WhaUq 
LiACH        Wickham  demised  to  John  Doe.     The  property  soogfat 

againsi 

WuiTAKiB.  to  be  recovered  was  a  roansion-house,  in  the  parish  of 
Bampton  aforesaid,  wherein  the  late  Edward  WhUaker^ 
Esq.  resided,  with  certain  out-buildings,  and  a  close 
and  garden,  contiguous  thereto*  At  the  tri^  before 
Vaughan  B.,  at  the  Oxford  summer  assizes,  1827,  the 
jury  found  for  the  plaintiiT;  and  also  that  the  mansion- 
house,  &c.  were  part  of  a  copyhold,  called  Hanki%\ 
and  that  the  house  of  William  Higgins  (called  the  ^flv 
Inny  in  Bampton,)  was  situate  out  of  the  manor  of  An^ 
ton  Deanery.  The  learned  Judge  gave  the  defendant 
leave  to  move  to  set  aside  the  verdict,  and  enter  a  non- 
suit, npon  several  objections  raised  to  the  plaintiflPs  tide; 
and  on  motion  made  accordingly,  in  Trinity  term  1828| 
it  was  ordered  that  the  following  case  should  be  stitel 
for  the  opinion  of  this  Court:  —• 

The  premises  in  question  are  copyhold,  demisable 
for  two  lives  and  a   widow's  estate  by  copy  of  cooit 
roll  of  the  manor  of  Bampton  Deanery.     By  leasei 
dated  the    1st    of  May   1761,    the    dean    and  chap- 
ter of  St.  Peter*s  in   Exeter,  to   whom   the  manor  of 
Bampton  Deanery  belongs  in  fee,  demised  the  manoiy 
with  the  appurtenances  (including  therein  certain  de- 
mesne and  copyhold  lands  in  Bampton,  Aston,  CoaUi 
Chimney,  and  Clarifieldj  in  the  county  of  Oxford^  to 
Jonathan  Sheppard  and  Mary  Frederick,  for  twenty-one 
years  from  the  1st  of  May  1761  then  last,  at  the  reoH 
and  covenants   therein   reserved   and  contained.     By 
another  lease,  of  the  17th  of  December  1768,  the  dean 
and  chapter,  upon  the  surrender  of  the  above  leasee 
demised  the  manor  to  Mary  Frederick  and  John  Bagg^ 

for 
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for  twenty-one  years.     By  an  entry  on  the  court  rolls        18SS. 
of  the  80th  of  October  1771,  it  appeared  that,  at  a  court       — — 

Dot  drai* 

leet  and  court  baron  of  Jl  SJieppardj  Gentleman,  and  Lsach 
May  Frederick,  spinster,  farmers  of  the  said  manor,  Wbraskb. 
held  before  W.  Stephens^  steward,  J.  Fortescue  took  the 
premises  in  question  of  the  said  farmers  of  the  manor, 
and  that  they,  by  their  steward,  gave  seisin  of  the  pre- 
mises unto  J.  Fortescue  by  the  rod,  according  to  the 
custom  of  the  manor,  to  have  and  to  hold  unto  the  said 
J»Iorte$cue  and  Susanna  Frederick  for  their  natural  lives, 
ind  the  life  of  the  longest  liver  of  them  successively, 
according  to  the  custom  of  the  manor,  yielding  and 
payiDg  therefore  yearly  to  the  said  farmers  26s.  4^1  and 
7<i,  aod  all  burthens,  and  customs,  and  services,  there- 
by due  and  of  right  accustomed,  and  a  heriot  when  it 
should  happen.  And  the  said  J.  Fortescue  was  admitted 
taant  to  all  and  singular  the  said  premises,  but  fealty 
^respited. 

By  lease,  dated  December  1775,  the  dean  and  chapter, 
iipoo  the  surrender  of  the  lease  of  the  17th  of  December 
1768,  demised  the  manor  to  the  said  Maty  Frederick 
iod  John  Baggs  for  twenty-one  years,  at  and  under  the 
lats  and  covenants  therein  reserved  and  contained. 

By  lease,  dated  5th  of  October  1811,  the  dean  and 

diapter  demised  the  aforesaid  manor  and  premises,  with 

tbe  appurtenances,  to  A.  E.  M.  Atkinsy  Edward  Whit" 

flfar,  and  several  others,  for  the  term  of  twenty-one 

jeurs,  at  and  under  the  rents  and  covenants  therein 

reserved  and  contained.    Pending  this  lease,  the  lessees, 

by  writing,  appointed  Frederick  Whitaker^  the  defendant 

n  the  present  action,  steward  of  the  manor;  and,  also 

wndiDg  the  same  lease,  it  appeared,  by  an  entry  on  the 

oort  rollsi  that  at  a  court  baron  held  on  the  15th  of 

E  e  2  October 
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1838.        October  ]812>  before  T.  Whitaker^  steward,  the  bomag; 
J    7~       presented,  that  W.  Roberts  at  that  court  took  of  ibc  lorfi 

Lbacb        farmers  of  the  manor,  the  premises  in  question  tberei] 

WaiTAKu.     particularly  described;  and  that  they  the  farmers,  by  the! 

f.i^rr     y^ff;         steward,  gave  seisin  of  the  premises  to  the  said  Wi  ifo 

bertSy  by  the  rod,  according  to  the  custom  of  the  maooi^ 
to  have  and  to  hold  the  said  premises  to  W.  Roberts  mc. 
John  Francis  for  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them  successively,  at  the  will  of  the  lords- 
according  to  the  custom  of  the  manor,  by  and  under  thfl 
yearly  rents  of  265.  ^d.  and  75.,  payable  as  therein  rneur 
tioned,  and  all  burthens,  customs,  and  services  therefor- 
due  and  of  right  accustomed,  and  a  heriot  when  it  shoulc 
happen ;  and  that  for  such  estate  in  the  premises  the  sale 
W,  Roberts  had  given  to  the  said  lords  farmers  Bs^  and 
was  admitted  tenant ;  but  his  fealty  and  the  fealQr  aod 
admission  oi  John  Francis^  were  respited  until.  Sec 

By  le^^se,  dated  the  8th  of  May  1819,  the  dean  and 
chapter,  as  well  for  and  in  consideration  of  the  n^ 
render  of  the  said  lease,  dated  the  5th  of  October  I811f 
made  and  granted  by  the  dean  and  chapter  unto  the 
said  A,  E.  M,  Atkins^  Edward  Whitaker^  and  othen^ 
for  the  term  of  years  then  enduring,  and  also  for  divert 
other  good  causes  and  considerations,  demised  the  afore- 
said manor  and  premises,  with  the  appurtenances,  to 
the  said  A.  E.  M,  Atkins,  E.  Whitaker,  &C9  and  to  £ 
Leader,  N.  Roberts,  and  others,  as  joint  tenants,  theii 
executors,  &c.,  for  twenty-one  years  from  the  25th  da^ 
of  March  1818,  at  and  under  the  rents  and  covenant 
therein  reserved  and  contained,  and  the  lessees  acoeptec 
that  lease. 

On  the  25th  of  September  1823  all  the  above  10- 
sees,    by  deed,    made   and   appointed    Charles  Luki 

steward 
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steward  of  the  aforesaid  manor,  with  full  power  and        18S3« 
aotbori^  from  time  to  time  to  hold  courts  baron  and 
costomary  courts  for  the  same  manor  and  its  members,        Lxach 

against 

snd  to   do  all  acts  usual  and  customary  to  be  done     Woitaue. 
l>y  stewards  in  relation  thereto,  accounting  from  time 
to  dme  for  such  fines,  heriots,  reliefs,  forfeitures,  amer- 
ciaroents,  and  other  manorial  profits,  as  should  be  re- 
ceived by  him,  and  which  should  not  have  been  ordi- 
narily retained  by  the  stewards  for  the  time  being  of  the 
said  manor,  and  did  especially  authorise  and  empower  the 
said  C.  Ltdke  from  time  to  time  to  make  any  voluntary 
grant  or  grants  of  all  or  any  customary  copyhold  lands 
or  tenements  within,  or  holden,  or  parcel  of  the  said 
manor,  ani  to  give  a  license  or  licenses  to  demise  or  other- 
We^ashe,  the  said  C  Leakcj  should  think  Jit,  and  either  in 
woutrf  court  J  as  they,  the  lords,  might  or  could  do  ;  and 
dso  to  appoint  any  deputy  steward  of  the  said  manor; 
ud  also  to  depute  any  person  or  persons  to  act  under 
lum  IS  sob-deputy  steward  of  the  said  manor,  as  occasion 
^^t  require.    And  they  thereby  ratified  and  confirmed 
^  and  whatsoever  the  said  C  Leake,  or  such  his  deputy 
or  depades,  sub-deputy  or  sub-deputies,  should  lawfully 
do  or  ctnse  to  be  done  in  the  premises. 

It  appeared   by  an  entry  on  the  court  rolls,  that, 
^  the  24th  of  July  1  %2^,  at  a  court  baron  of  A.  E. 
V.  AUtns  and  E.  Whitaker,  and  the  other  farmers  of 
tbe  manor,  holden  before  C  Leake,  steward,  the  homage 
P^Neated,  that  W.  H.  Jones  and  J.  Roberts,  by  J.  L,, 
^  attorney  for   such   purpose   appointed,   and  in 
consideration  of  5s.,  took  of  the  lords  farmers  of  the 
Ottoor  aforesaid  the  premises  therein  particularly  de- 
scribed, which  premises  were  then  holden  for  the  life  of 
<^  Eranci$^  surviving  the  before-named  W*  Roberts, 

E  e  3  deceased. 
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18SS.       deceased,  by  virtue  of  the  grant  made  at  the  omir^ 
~     "         holden  in  and  for  the  said  manor  on  the  15th  of  Odoi^rr 

Dos  dcm.  ^ 

Lkack        1812;  and  that  the  lords  farmers,  by  their  steward 
Whitajuui.     aforesaid,  had  given  seisin  of  the  premises  in  questio^J 
by  the  rod,  according  to  the  custom  of  the  manor, 
have  and  to  hold  the  said  premises  Xjq  W.H.  Jones  an^ 
J.  SobertSi  &c.,  from  and  after  the  decease  of  the 
John  Francisj  for  the  natural  lives  of  G.  Whitaker  an* 
H»  BuUen^  and  the  life  of  the  longest  liver  of  them 
cessively,  at  the  will  of  the  lords,  according  to  the  cust< 
of  the  said  manor,  at  the  yearly  rents  of  265.  icZ.,  and  7i 
payable  as  therein  mentioned,  and  all  burthens,  custoias^ 
and  services  therefore  due  and  of  right  accustomed,  and 
a  heriot  when  it  should  happen ;  and  for  such  estate  m 
the  premises,  the  said  W.  H,  Jones  and  J.  Boberis  gun 
to  the  said  lords  farmers  the  aforesaid  sum  of  5s^  and 
were  by  the  said  J.  jL,  their  said  attorney,  admitted 
tenants,  but  their  fealty  was  respited  until,  &c. .  And  so 
(saving  the  right  of  the  lords)  the  said  W.  H.  Jones  and 
J.  Roberts  were  acknowledged  to  *have  taken  such  re- 
versionary estate  as  aforesaid. 

By  an  entry  on  the  court  rolb  of  the  2d  of  Mey  1885, 
it  appeared  that,  at  a  special  court  baron  of  A.  E.  M. 
Atkins  and  Edward  Whitaker,  and  others,  lords  farmers, 
holden  at  the  house  of  W.  Higgins,  called  the  New  Imn^ 
in  Bamptony  within  the  manor  aforesaid,  before  Charks 
Leake :  the  homage,  E.  jB.,  JR.  Z).,  and  R.  W^  beiop 
sworn,  John  Francis,   W.  H.  Jones,  and  John  Robert^' 
(by  J,  Lh,  their  attorney),  customary  tenants  of  the  saic 
manor,  in  open  court  surrendered  into  the  hands  of  th« 
lords  farmers,  by  the  acceptance  of  their  said 
by  the  rod,  according  to  the  custom  of  the  said  mano'K^ 
the  premises  therein  described  (being  those  in  questiom^^ 
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to  the  intent  that  the  lords  farmers,   might  regrant        18SS. 
Ae  same  to  fV.  H.  Leach  and  J,  W.  Wickham^  to  hold       "     ~ 

Dos  dein. 

^  them.  Leach  and   Wichham^  for  their  natural  lives,        Lkach 

agnitut 

^Hd  the  life  of  the  longest  liver  of  them  successively,     Whitakia. 
U  the  wills  of  the  lords,  according  to  the  custom  of 
^e  said  manor ;  to  which  said  fV.  H.  Leach  and  J.  W. 
WicUmm^  the  lords  farmers,   by  their  said   steward, 
granted  sdsin  by  the  rod,  to  have  and  to  hold  the  pre- 
mises in  question  unto  the  said  W.  H.  Leach  and  Jl  W, 
Wickham^  for  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them  successively,  at  the  will  of  the 
lords,  according  to  the  custom  of  the  said  manor,  at 
the  yearly  rents  of  265.  4(f.,  and  75.,  payable  as  therein 
mentioned,  and    all    burthens,   customs,   and   services 
therefore  doe  and  of  right  accustomed,  and  a  heriot  for 
each  of  the  said  tenements  when  it  should  happen,  ac- 
cording to  the  custom  of  the  said  manor ;  and  for  such 
estate,  so  to  be  had,  the  said   W.  H.  Leach  and  J.  W. 
WtckkamgBYe  to  the  lords  farmers  5s. ,  and  by  the  said  fV* 
Bigghu^  their  attorney  for  this  purpose  appointed,  were 
admitted  tenants,  but  their  fealty  was  respited,  until,  &c. 
W,H.  Leach  and  J.  W.  Wickham  were  the  lessors  of 
^  plaintiff.      The  question  for  the  opinion   of  the 
Court  was,  whether  they  were  entitled  to  the  possession 
^  the  premises  sought  to  be  recovered :  and,  if  the 
Court  should  be  of  opinion  that  they  were  so  entided, 
^  verdict  was  to  be  entered  for  the  plaintiff;  if  the 
Conn  should  be  of  a  contrary  opinion,  then  a  nonsuit. 

The  case  was  argued  in  Hilary  term  1832,  before 
Lord  TaUerden  C.  J.,  LiHUdate^  Taunton^  and  Patte^ 
^h^  and,  by  direction  of  the  Court,  re-argued  (a)  in 
^  Easier  term,  by 

(aj  Before  Denman  C.  J.y  LUtUdaU  and  Parke  Js. 

E  e  4  Preslofi 
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18SS.  Preston  for  the  lessor  of  the  plaintiff.     It  may  be 

objected  to  the  grant  oi  May  1825,  that  it  was  made  al 


LiACR  a  coart  held  out  of  the  manor ;  and,  therefore,  that  th 
WiuTAUft.  court  being  void,  all  the  acts  done  at  it  were  so.  When 
an  act  must  necessarily  be  done  in  court,  as  a  customarj 
recovery,  the  validity  of  the  court  is  essential  to  tbi 
validity  of  the  act;  but  the  lord  may  make  a  grant  of  oi 
admittance  to  a  copyhold  in  or  out  of  court,  or  in  oi 
out  of  the  manor,  at  what  place  he  pleases.  The  gram 
is  his  act,  and  binds  him  alone.  The  common  law  ai 
to  surrenders  of  freehold  is  thus  stated  in  Sheppant, 
Touchstone^  306 :  — **  It  is  further,  also,  required  in  ever] 
good  surrender,  that  if  it  be  made  by  word  and  without 
deed,  that  then  it  be  made  in  the  same  county  when 
the  land  to  be  surrendered  doth  lie ;  but  by  writing  i 
man  may  make  a  surrender  of  lands  that  do  lie  in  aoj 
other  county,  and  in  what  place  soever  it  doth  lie.''  Sg 
livery  of  seisin  must  be  made  in  the  land  or  in  sight  of  it; 
so  that  the  jury  of  the  county  may  be  able  to  try  it 
Here  the  homage  is  to  try  the  validity  of  the  grant 
Now,  what  difference  does  it  make  to  them  or  the  public 
whether  the  grant  be  made  in  or  out  of  court  ?  The 
homage  may  try  the  validity  of  the  grant  equally  well 
in  either  case.  But  it  may  be  said  that,  although  the 
lord  might  make  such  a  grant  out  of  the  court,  or  eves 
out  of  the  manor,  the  steward  cannot :  and  the  firartl 
resolution  in  Melwich's  case  (a)  will  be  cited,  to  shew  thai 
the  steward  of  the  court  of  a  manor  cannot,  at  anj 
court  held  out  of  the  manor,  make  grants  or  admittances 
Cli/ion  V.  Molineux  {b)  may  also  be  cited,  to  shew  tha 
the  court,  and  all  the  grants  and  admittances  made  a 

(a)  4  Coke,  36  b.  {b)  4  Rep.  S7  a. 

sue) 
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such  a  court,  are  void,  because  the  court  of  the  manor        I8SS. 
ought  to  be  held  within  it.     But  the  decision  there      J     ~ 

°  Dot  dcm. 

vids  a  more  sweeping  one  than  the  case  required ;  and        Lbach 
lldwich's  case  {a)  was  relied  upon.     Now,  in  that  case     Whitaub. 

I 

(which  is  also  reported  in  Cro.  Eliz.  102.)  the  Court 

were  not  called  upon  to  consider  what  would  be  the 

eftct  of  a  grant  made  at  a  void  court,  when  the  grant 

would  be  good  even  though  it  were  made  out  of  court. 

The  point  necessary  to  be  decided  there  was,  whether 

the  lord  conld,  at  his  manor  of  Harbridge^  make  a  valid 

gnut  of  tenements  in  Eastworthy   they  having  been 

serercd  from  the  manor  of  which  they  had  formed  part. 

Iq  Lord  Hacre^s  case  {b)  (cited  by  Lord  Holt  in  Parker 

^*Kett[c)\  it  was  said  in  argument,  and  assented  to 

by  the  whole  Court,  that  a  customary  court  may  be 

hdd  out  of  the  manor.     In  Bro.  Abr.y  tit  Cotirt  Baron^ 

pLSS^  it  is  said,  *^  If  an  under-steward  hold  a  court 

baron  and    grant  copyholds  to  the  tenants  without 

aothority  from  the  lord  or  the  chief-steward,  it  is  good, 

because  it  is  done  in  full  court;    but  it  is  otherwise 

^here  it  is  done  out  of  court  without  such  authority : " 

Md  Bro.  Abr.y  tit.  Tenant  per  Copy  of  Court  Boll^ 

pi.  26^  is  to   the   same  effect.     That  shews  that  an 

antbority  to  make  the  grant  will  be  implied  where  the 

^er-steward  appointed  by  the  lord  makes  it  in  full 

^rt;  but  where  he  makes  it  out  of  couit,  no  such 

aathority  will  be  implied.     In  Watkins  on  Copyholds^ 

til  Grants,  p.  29.,   it  is   said,    **  In  order  to  enable 

^  iteward  to  grant,  it  is  not  enough  that  he  be  steward 

^  facto,  he  must  have  a  lawful  authority ; "  and  in 

page  SO.,  **  The  bailiff  of  a  manor  cannot,  as  such, 

(«]  4  Btp.  S6  A.  (6)  1  Leon.  ?89.  (c)  12  Mod.  47S. 

make 
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1883.        make  a  grant  by  copy;  for  such  a  power  does  not 
*~~~^'        pertain  to  his  o£5ce,  which   was  instituted  for  other 

DoK  deni. 

LiACH        purposes;"  and  he  then  says,   **  It  is  said   that  an 

Qgainsi  ^ 

WuttAMMM*     under-steward  cannot  grant  out  of  oonrt,  without  a 
special  authority  or  custom  enabling  him  so  to  da** 
But  these  dicta  shew  that,  if  there  be  a  special  authority 
or  custom,  it  is  su£5cient     The  whole  question  is,  as  to 
the  authority.     A  steward,  as  incident  to  his  offio^ 
may  take  a  surrender  out  of  court,  or  even  out  of  th^ 
manor*     What  difference  is  there,  whether  it  be   ^ 
surrender  or  admittance  ?    The  court,  merely  as  such, 
adds  no  efficacy  to  the  grant :  the  efficient  part  is  tbe 
delivery  of  seisin*     But,  further,  if  the  lord  may  make 
a  grant  out  of  court,  and  out  of  the  manor,  he  may 
authorise  his  steward  to  do  so :   and  here  the  lords 
farmers,  by  the  deed  of  September  1823,  gave  C  Leak 
a  special  authority  to  make  grants,  either  in  or  out 
of  court,  as  fully  as  they  could  do.     He  therefore  had 
power  to  grant  in  or  out  of  court,  or  in  or  oat  of 
the  manor;   and  the  grant,  when  made,  enures,  and 
may  be  pleaded  as  a  grant  by  the  lord;  not  merdy, 
as  it  imports,  by  the  steward.     In  early  times  instru- 
ments could  operate  only  in  the  precise  way  pointed^ 
out  by  the  parties;   but  now,  where  a  deed  cannot^ 
operate  in  the  way  contemplated  by  the  parties,  it  wilB^ 
be  construed  so  as  to  effectuate  the  intention,  if  possible^ 
in  some  other  way.     Osbom  v.  Churchman  (a),  Marska0^ 
V.  Frank  (J),  Goodtitle  v.  Bailey {c)»     So,  here,  the  graim^ 
made  by  the  steward  at  a  void  court  may  operate  am^ 


(a)  Cro.  Jac.  127.  (6)  COberet  Eq.  Sqt.  148. 

(c)  Ciiwperp597, 
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•nine  as  a  grant  made  by  the  lord.     The  objection,        18SS. 

that  two  rents  are  reserved,  without  distinguishing  how 

mocfa  is  payable  for  each  tenement,  cannot  prevail,  for        Lxacr 

ogatHti 

the  same  rents  were  reserved  in  the  grant  of  1771 ;  and     Wutaksa. 

it  may,  therefore,  be  intended  that  such  distinct  rents 

We  always  been  reserved.     Then,  as  to  the  heriots : 

hf  the  grant,  a  heriot  is  reserved  for  each  tenement, 

when  it  shall  happen,  according  to  the  custom.     If  a 

heriot  is  not  due  for  each  tenement  by  such  custom,  it 

cannot  be  claimed. 

Seriven  Seijt  'contrk.     The  grant  of  the  2d  of  May 
1825  is  void  for  the  following  reasons :  —  First,  because 
it  was  made  on  the  surrender  of  John  Francis^  the  sur- 
vivor named  in  the  grant  of  the  15th  of  October  1812, 
ind  it  does   not  appear   that  he  ever  was  admitted 
die  lord's   tenant.     Secondly,   because   the    court   at 
wludi  it  was  made  was  void,  inasmuch  as  it  was  held 
oat  of  the  manor,  and  therefore  all  the  acts  done  at 
it  were  void.     Thirdly,  a  steward,  even  though  he  has 
ft  spedal  authority  to  make  grants  out  of  court,  can- 
iK)t  make  a  grant  out  of  the  manor.     Fourthly,  no 
vithority  was  given  to    the  steward,  beyond  that  of 
doing  the  acts  usually  done  by  a  steward  in  court  and 
OQt  of  court     Fifthly,  the  grant,  even  if  it  could  be 
COQsidered  an  act  done  out  of  court,  was  void  and  in- 
<fer&dve  for  want  of  presentment  and  enrolment  of  it 
It  a  subsequent  court,  legally  holden  within  the  manor.? 
^  sixthly,  it  is  void  for  want  of  reservation  of  the 
^^  services.     As  to  the  first  point,  the  grant  is  void 
"^use  it  is  made  on  the  surrender  of  John  Francis, 
who  had  no  title  to  the  copyhold,  never  having  been 

admitted. 
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]  833.        admitted.    Secondly,  the  court  held  by  the  stewai 
jj^  j^       of  the  manor  is  void.    The  following  authorities  she 
LiACB        n  steward  cannot  grant  or  admit  at  a  court  held  out 

0gahui 

Whitaub.  manor.  MelwicVs  case  (a),  fourth  resolution,  reco( 
in  Clifton  v.  Molineux{b);  the  duke  ofSuffiM^s  case, 
by  Popham  J.  in  Sands  v.  Drury  {c) ;  Co.  Uti.  i 
and  GiUferfs  Tenures,  250  (d).  In  Marie  v.  Sulya 
a  copyhold  granted  at  a  court  out  of  the  mano 
confirmed  in  equity  against  the  lord  who  mac 
so  that  there  the  party  was  compelled  to  seek 
in  equity  even  against  the  lord  by  whom  the  grao 
made.  In  1  Watkinsj  252.,  under  the  head  of  <<  A 
sion,"  it  is  stated,  that  *^  as  the  presence  of  the  ie 
is  not  necessary  on  the  admission  of  a  copyholde 
lord  or  steward  may  admit  out  of  court  as  w( 
in."  And  afterwards,  in  p.  253.,  **  It  is  acknowli 
that  the  lord  himself  may  admit  out  of  the  manor 
though  it  is  said  that  a  steward  cannot  do  so,  yet 
of  the  cases  evidently  suppose  such  admission  to 
been  at  a  court  held  out  of  the  manor.  Now,  it  is 
that  a  court  cannot  be  held  out  of  the  manor,  unl 
be  by  special  custom,  as  where  a  court  is  held  ii 
manor  for  a  whole  honour  in  which  there  are  s€ 
manors ;  and  therefore  this  reasoning  does  not  app 
an  admittance  merely  as  [an  admittance,  as  an  ai 
tance  may  most  certainly  be  out  of  court.  And  \ 
the  case  of  Tukeley  v.  Hawkins  (g\  so  far  as  it  relal 
this  point,  it  seems  to  be  completely  answered  bj 

(a)  4  Bep.  266.  (6)  412ip.  87  a. 

(c)  Cro.  EKm.  814. 

(<Q  See  aU  Uiese  mutboritiei  referred  to  id  the  judgneot. 
(f)  TUm,  45.  ediu  18Sa  (g)  1  Ld.  Rapm.  76. 

reas< 
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I'easoning  in  that  of  Dudfeild  v.  Andrews  {a\   which        18  S3. 

appears  to  apply  as  strongly  to  an  admittance  as  to  a      J    ~ 

surrender/'    Now,  Dudfeild  v.  Andrews  is  an  authority        L«ach 

only  to  shew  that  a  steward  may  take  a  surrender  out     Whitaub. 

of  the  manor  as  well  as  out  of  court ;  and  it  is  conceded 

lie  may  do  so  out  of  the  manor  {b) :  but  there  is  a  dis- 

Undion  between  a  grant  and  an   admittance.      The 

admittance  completes  the  title,  but  the  surrenderee  takes 

only  from  the  surrenderor.    A  grant  supposes  the  estate 

to  have  got  back  to  the  lord,  and  to  be  re-united  to  the 

manor.    The  lord  may,  perhaps,  authorise  the  steward 

to  grant,  but  the  grant  alone  is  not  legally  operative. 

If  the  lord  himself  granted  out  of  court  and  out  of  the 

manor,  and  delivered  the  rod,  or  accustomed  symbol, 

the  delivery  of  the  symbol  would  be  equivalent  to  livery 

of  seisin  under  a  feoffment;  but,  nevertheless,  the  grant 

I  mild  be  only  an  inchoate  act  until  enrolment,  and  would 

iwt  alone  be  legally  available.   Secondly,  conceding  that 

Mtsdone  at  a  court  held  out  of  the  manor  are  good  as 

Mtsdone  out  of  court  (which  seems  contrary  to  the  de- 

cisioob  Clifton  v. Molineux{c)  \  and  that  the  lord  himself 

^7  idfflit  or  grant  out  of  the  manor,  the  steward  can- 

iioteien  admit  out  of  the  manor :  and,  supposing  that  an 

Authority  may  be  given  by  the  lord  to  the  steward  to  do 

^  not  only  out  of  court,  but  even  at  a  void  court,  here 

no  authority  was  given  to  the  steward  to  make  volun- 

^gnmts  out  of  court:  and  without  a  special  authority, 

*  steward  can  only  perform  acts  ministerially  in  court. 

^c  steward  here  was  empowered  *^  to  make  any  vo- 

iQQtary  grant  of  customary  or  copyhold  lands  or  tene- 

U)  1  Snik.  184.  (6)  Note  387.  to  Co.  LUt.  58. 

*     (c)4Ap.S7a. 

ments, 
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18SS.  mentSy  and  to  give  a  license  or  licenses  to  demise  or 
otherwise,  as  be  should  think  fit,  and  either  in  or  oat  of 
Lbaoh  court,  as  fully  as  the  lords  might  or  could  do/'  Now, 
WntAKKm.  the  words,  **  either  in  or  out  of  cotsrtj*  ^PP^y  ooly  to  the 
giving  of  licenses.  It  is  usual  for  the  lord  and  stewarvl 
to  grant  licenses,  or  dispensations  of  forfeiture,  oot  of 
court,  and  beneficial  that  it  should  be  so ;  but  it  is  not 
necessary  that  grants  should  be  made  out  of  court.  A^ 
soming,  however,  that  the  deed  of  1823  gave  C.  Leake 
an  authority  to  make  grants  out  of  the  manor,  as  the 
special  agent  or  attorney  of  the  lords  fiinners^  the  gnml 
in  question  neither  was,  nor  purported  to  have  been^ 
made  in  pursuance  of  that  authority :  it  professes,  on 
the  face  of  it,  to  have  been  made  by  C  Leake^  acting 
in  his  character  of  steward,  at  a  court  where  the  homage 
were  sworn ;  it  cannot  operate,  therefore,  as  an  ezecih 
tion  of  the  special  authority  given  to  LeaJce  to  mak^ 
grants  as  the  lord  might  do.  But,  further,  a  grant  made 
out  of  court,  with  delivery  of  the  rod  or  other  symbol  of 
investiture,  is  not  legally  operative  until  certified  and  en« 
rolled  at  a  legal  court,  so  as  to  form  part  of  the  rolls  of  the 
manor :  CaUhrop*s  Readings  (a),  p.  S6y  S7.  Therefore, 
even  if  die  grant  can  be  considered  as  an  act  done  oat  of 
court,  still  the  plaintiff  had  no  legal  title  at  the  time  cS 
bringing  the  ejectment,  inasmuch  as  the  grant  of  1825  had 
never  been  presented  and  enrolled  at  any  court  legally 
holden,  so  as  to  constitute  the  grantee  tenant  by  copy  of 
court  roll.  The  nature  of  the  tenure  requires  that  every 
act  should  be  entered  on  the  roll  of  the  court.  If  the 
court  at  which  the  acts  were  done  was  void,  then  the 

(a)  Printed  with  Coke't  Copyholder,  5th  edit  1650. 

acts 
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acts  should  have  been  presented  and  enrolled  at  some        18SS. 
sobsequent  court:   but  here  no  court  was  held  sub-      J     ^ 

*  Boideni, 

aeqnently  to  the  void  court  at  which  the  grant  was  made.        Liacr 

agsbut 

In  Eitddn  an  Copyholds^  165.  it  is  said,   <*  The  high     Wbraxsb. 
steward  may  admit  out  of  the  court  by  speeial  usage 
and  cnstom  within  the  manor  used ;  for  one  which  holds 
by  copy  of  court  roll  ought  to  have  his  estate  entered  in 
the  court  roll,  and  his  admittance  to  be  entered  in  the 
court;  and  for  that,  if  the  under  steward  ok  the  luj^ 
steward  which  hath  no  patent,  as  abowe^  take  surrender 
out  of  the  court,  and  present  that  in  court,  and  the 
tenant  be  in  the  court  admitted,  it  is  good,  for  it  is  the 
lord,  by  his  steward,  hath  admitted,  and  the  admittance 
makes  a  copyholder,  and  the  entry  of  that  in  court 
makes  him  tenant  by  copy  of  court  roll ;  for  copyholder 
is  he  which  holdeth  by  copy  of  court  roll."    In  Co* 
Oopjfhdlderf  s.  46.  it  is  said,  ^*  The  power  of  the  steward 
goeth  beyond  the  power  of  the  under-steward,  that  the 
steward  can  make  an  admittance  out  of  court,  and  it 
shall  stand  good  if  entry  be  made  in  the  court  roll,  that 
^^  that  is  admitted  hath  paid  his  fine,  and  hath  done 
^tj;  bat  the  under-steward,  though  he  may  take  a  sur* 
^der  out  of  the  court,  yet  he  cannot  make  any  ad-* 
imttance  out   of  court  without   special  authority  or 
Pudcnlar  custom."    In  WaikinSf  vol.  i.  p.  81.,  it  is  said, 
"  IT  admittance  be  immediately  made  by  the  lord  or 
^ard  taking  such  surrender,  yet  such  admittance 
^Wd  be  regularly  notified  at  the  next  court  day,  for 
the  informadon  of  the  tenants.     This,  too,  was  more 
immediately  necessary  in  ancient  days,  as,  in  case  the 
^^mints  should  have  known  any  objections  to  the  per- 
^  so  admitted,  of  which  the  lord  might  have  been 

ignorant, 
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1883.        ignorant,  they  might  have  informed  him  of  them ;  final 
jj^    ,  which  he  might  have  been  induced  to  resume  the  estate 

^*^*^"  as  having  conferred  it  on  a  person  who  was  unwortb; 
Wbita»b«  of  the  grant  Add  to  this,  that  it  must  be  regularly  in 
serted  on  the  court  rolls  of  the  manor,  by  a  copy  o 
which  he  is  to  hold."  And  it  has  been  held  that  a  sor 
render  out  of  court  to  the  use  of  his  will,  made  by  tbi 
surrenderee  of  a  copyhold  before  his  admittance,  is  ol 
no  effect,  and  cannot  be  made  good  by  his  subsequenf 
admittance :  Doe  v.  Ttifield  (a).  {Littledale  J.  You  ap- 
ply  your  argument,  also,  to  grants  by  the  lord  himselCj 
They  are  not  evidence  of  title  until  they  are  entered  oo 
the  roll.  ILittledale  J.  Suppose  there  be  a  disttnctioa 
as  between  grants  made  by  the  steward  and  by  the  lord; 
a  private  individual  may  make  an  attorney  for  special  par- 
poses  :  and  may  not  the  instrument  of  September  1883  be 
considered  a  general  power  of  attorney  to  act  for  the  lord 
in  these  matters  ?]  It  might,  but  the  grantee  would  not 
become  a  copyholder  by  the  delivery  of  the  mere  symbo), 
unless  there  were  evidence  of  the  grant  on  the  mamN: 
rolls.  There  can  be  no  legal  evidence  of  a  grant  with- 
out  shewing  that  it  has  received  the  character  of  a  court 
roll.  The  delivery  of  the  symbol  would  not  alone  be 
evidence  of  the  seisin.  So  a  feoffment  could  not  be 
proved  by  a  person  merely  having  seen  livery  of  seisin. 
But,  again,  the  grant  is  void  for  want  of  the  re- 
servation of  the  usual  services.  First,  two  rents  are 
reserved,  without  distinguishing  how  much  is  payable 
for  each  tenement;  and,  secondly,  a  heriot  is  reserved 
for  each  tenement,  whereas  one  heriot  only  was  reserved 

(o)  II  East,  246. 
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by  the  grants  of  SOth  of  October  1 77I9  15th  of  October       1833. 
1818,  and  the  24th  oijidy  1824.  D^^. 

LCACR 

Preston^  in  reply.     It  was  unnecessary  for  Francis^     WBOAXim. 

ibo  was  the  grantee  in  reversion  by  the  copy  of  1812, 

to  be  admitted  tenant.     Boe  dem.  Cosh  v.  Loveless  {a)  is 

eipreas  on  that  point     Then,  assuming  that  a  grant 

made  by  a  steward  at  a  court  held  out  of  the  manor  is 

Toid,  and  that  the  grant  in  question  cannot  operate  as  a 

grant  made  by  the  steward ;  still,  in  order  to  effectuate 

the  intention  of  the  parties,  it  may  operate  as  a  grant 

made  by  C.  Leake^  acting  as   the  agent  of  the  lords 

fiurmers,  in'  pursuance  of  the  special  authority  given  to 

bim  by  the  deed  of  1 828.     And  the  grant,  being  made 

by  the  steward  in  execution  of  these  powers,  is  entered, 

ia&ct,  upon  the  court  rolls.     To  say  that  the  t'olls  in 

tbe  particular  instance  are  not  those  of  an  actual  court, 

isDootgection.     They  are  documents  for  the  information 

of  the  lord.    It  is  for  him  to  see  whether  or  not  the  steward 

btt  properly  exercised  his  powers.     There  is  no  ground 

for  aaying  that  the  autliority  to  the  steward  is  only 

to  grant  licences  in  or  out  of  court    ILittledale  J.   The 

hogoage  of  the  instrument  is  perfectly  clear  as  to  that 

point    Parke  J.     The  last  words  are  not  confined  in 

construction  to  the  last  antecedent] 

Cur.  adv.  vtdt. 

Dekhav  C.  J.  now  delivered  the  judgment  of  the 

Court.     After  stating  the  facts  of  the  case,  his  Lordship 

proceeded  as  follows:— *  The  question  to  be  considered 

(a)  9B.4;  A,  455. 

Vol-.  V.  F  f  is, 
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1883.        is,  whether  the  verdict  can  be  sustained  ou  the  demise 
__     _  of  fV.  H.  Leach  and  J.  W.  Wickham  (a\  who  were  ad- 

JJOK  dCID* 

LsACH        mitted  as  customary  tenants  of  the  premises  in  questioD 
WajTAXKR.     on  the  2d  of  May  1825. 

The  objection  is,  that  the  grant  of  the  2d  of  Maj^ 
1825    is    void:    First,    because  it  was   made  on  the 
surrender  otjohn  Francis^  the  surviving  life  in  the  copy 
of  the  1 5th  of  October  1812,  and  the  grantee  in  reversion ; 
and  it  was  not  shewn  that  John  Francis  was  admitted 
the  lords'  tenant,  although  his  admission  was  expressly 
reserved  by  the  grant  of  the   15th  of  October  1812: 
secondly,  because  the  grant   was   voluntary,   and  no 
authority  was  shewn  in  the  steward  of  the  manor  to 
make  such  a  grant:    thirdly,   because  the  Court  was 
held  out  of  the  manor,  thougli  expressly  alleged  in  the 
grant  to  be  held  within  it:  fourthly,  because  two  rents 
are  reserved  without  distinguishing  the  particular  tene- 
ments liable  thereto  respectively,  and  because  a  heriol 
for  each  tenement  was  reserved  by  this  grant,  whereas 
one  heriot  only  was  reserved  by  the  grants  of  the  80th 
of  October  1771,  the  15th  of  October  1812,  and  24th  of 
July  1824. 

As  to  the  first  of  these  objections,  that  John  Fhrncis, 
the  surviving  life  in  the  copy  of  the  15th  of  October 
1812,  is  not  shewn  to  have  been  admitted  the  lord's 
tenant,  although  his  admission  was  reserved  by  the 
grant  of  the  15th  of  October  1812,  we  are  of  opinioo 
that  there  was  no  necessity  for  a  formal  entry  of  the 
admission  of  John  Francis.  The  case  of  Boe  on  the 
demise  of  Cosh  v.  Loveless  (b)  is  not  exactly  in  point  as 

(a)  Then  wai  another  demise^  on  which  judgment  went  bj  default, 
(ft;  QB.iJ.  455. 

to 
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totbis  question,  yet  the  principles  there  laid  down  will        1888. 
be  fimnd  applicable  to  this  question.     It  was  an  eject-  * 

Dot  dem* 

ment  for  copyhold  premises.  The  plaintiff,  in  support  Liach 
of  his  case,  produced  a  copy  of  the  court  rolls  of  the  Whitaekr. 
manor,  dated  the  ISth  of  Jme  1789,  by  which  it  ap- 
peared that  Richard  Kiddle  and  Sarah  his  wife  took  of 
the  lord  the  reversion  or  remainder  of  and  in  the  pre- 
niises  in  question  therein  described  as  being  then  in  the 
tennre  of  them,  the  said  Richard  Kiddle  and  Sarah 
Bddk  his  wife,  to  have  and  to  hold  to  James  Cosh^ 
>ged  nineteen  years,  for  the  term  of  his  natural  life,  at 
the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  immediately  after  the  death,  surrender,  or 
fi>rieitnre  of  the  said  R.  Kiddle  and  S.  Kiddle  his  wife, 
by  yearly  roit,  &c.;  and  the  said  R  Kiddle  and  S.  Kiddle 
pveto  the  lord,  for  a  fine,  37/*  125.,  and  it  was  granted 
^  farm  aforesaid.  The  plaintiff  then  proved  the  death 
^  B.  Kiddle  and  his  wife*  It  was  objected,  on  the 
part  of  the  defendant,  that  the  admittance  of  Cosh  ought 
to  ban  been  proved,  to  give  him  the  legal  title.  The 
jodge  directed  the  jury  to  find  for  the  plaintiff,  reserving 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 
In  giving  judgment  upon  this  case.  Lord  Chief  Justice 
^itoU  says,  that,  '*  by  the  general  law  of  copyhold, 
^  lord  has  a  right  to  insist  that  the  tenant  shall  come  ' 
Q  to  be  admitted,  and  do  fealty  and  homage ;  **  and, 
*fter  some  other  observations,  he  goes  on :  **  but  where 
Ae  lord  makes  an  original  grant,  no  admittance  to  a  * 
oopjrbold,  conformable  to  the  custom  of  the  manor, 
seems  necessary,  except  in  cases  analogous  to  those 
where  livery  of  seisin  would  be  requisite  in  the  grant  of 
a  freehold.     Now  a  feoffment  is  not  effectual  till  livery 

Ff  2  of 
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1838.        of  seisin  takes  place;  but  a  freehold  may  be  granted  fa 
J    ~       reversion  without  any  livery  of  seisin,  and,  therefoR 

Doc  dem* 

LsACH        reasoning  by  analogy  from  the  grant  of  a  freehold,  i 

agnimi 

Whitaeuu  seems  to  me  that  the  grantee  of  a  copyhold  in  reveruoi 
has  a  good  and  perfect  title  by  the  grant  without  ad 
mittance ;  and  that  being  so,  he  may  take  possesion  oi 
the  death  of  the  tenant  for  life." 

And,  without  more  particularly  noticing  the  opinion 
of  the  other  Judges,  we  think  the  principles  upon  wbic 
that  case  was  determined  warrant  us  in  saying  that  thei 
was  no  necessity  for  John  Francis  to  be  admitted. 

As  to  the  objection,  that  two  rents  are  reserved  with- 
out distinguishing  how  much  is  payable  for  each  tene- 
ment, we  think  that  no  ground  of  objection :  the  rents 
are  the  same  as  reserved  in  the  year  1771,  and  nodif- 
tinct  objection  is  stated  to  the  rents  being  so  severed, 
and  we  cannot  intend  but  that  they  may  always  hive 
been  so. 

Then  with  regard  to  the  heriots ;  a  heriot  for  eadi 
tenement  is  reserved  when  it  shall  happen ;  if  the  drconi' 
stances  do  not  occur  that  a  heriot  is  demandable  fiyi 
each  tenement,  the  claim  cannot  be  enforced,  but  it  doe 
not  make  the  grant  void. 

The  principal  objection  b,  that  the  grant  of  the  pre 
.  mises  in  question  was  made  at  a  court  held  before  tfa 
steward  out  of  the  manor.  And  it  is  contended,  thi 
any  court  held  out  of  the  manor  is  a  void  court,  and  a 
the  proceedings  in  it  are  void  also ;  and  even  if  it  wei 
not  a  void  court,  or  if  the  lord  himself  could  grant  oi 
of  the  manor,  independent  of  the  court,  still  the  stewai 
could  not  do  so. 

The  first  question  then  is,  whether  a  copyhold  oou 

o 
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0.11  be  held  out  of  the  manor.  It  seems  to  be  quite  ISSS. 
lear,  that  a  court  baron  of  freeholders  cannot  be  held  J  T~ 
» ts  t  of  the  manor.  Lkach 

agauut 

In  Co.  Latt.  58  a.  it  is  said,  "  The  court  baron  must     Whuame. 


holden  in  some  part  of  that  which  is  within  the 

Ynanor;  for  if  it  be  holden  out  of  the  manor,  it  is  void, 

unless  a  lord,  being  seised  of  two  or  three  manors,  hath 

usually,  time  out  of  mind,  kept  at  one  of  his  manors 

courts  for  all  the  said  manors;  then  by  custom  such 

courts  are  sufficient  in  law,  albeit  they  be  not  holden 

within  the  several  manors.     And  it  is  to  be  understood 

that  this  court  is  of  two  natures.     The  first  is  by  the 

commoD  law,  and  is  called  a  court  baron,  as  some  have 

uid,  for  that  it  is  the  freeholder's  or  freeman's  court, 

(for  barons  in  one  sense  signify  freemen)  and  of  that 

court  the  freeholders,  being  suitors,  be  judges;  and  this 

Btt;  be  kept  from  three  weeks  to  three  weeks.     The 

Kcond  is  a  customary  court,   and  that  doth  concern 

^holders,  and  therein  the  lord  or  his  steward  is  the 

judge." 

lu  (Xfton  and  Molineua?s  case  (a),  it  was  resolved, 

''that  if  a  court  be  held  by  the  steward  of  a  manor  out  of 

it,  aod  divers  grants  and  admittances  there  made,  the 

court  and  all  grants  and  admittances  are  void,  for  the 

court  of  the  manor  ought  to  be  held  within  the  manor, 

tnd  not  out  of  the  jurisdiction  of  it,  which  agrees  with 

the  resolution  of  the  fourth  point  before  in  Melwiche^s 

Cite.  But  it  was  resolved  that  by  custom  the  court  may  be 

held  out  of  the  manor,  and  grants  and  admittances  made 

there  good  enough,  as  divers  abbots,  priors,  &c.,  used  to 

(a)  4  Co.  27  a. 

F  f  3  hold 
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18SS.       hold  courts  at  one  manor  for  clivers  several  manors,  an 
-r"TT       good  by  custom." 

LxACR  Xhe  case  of  Melwiche  is  reported  in  Cro.  Elix.  lOS 

Wuajjuau  and  the  matter  seems  to  have  been  compounded ;  and 
is  again  mentioned  in  Bright  v.  Forth  (a),  and 
there  mentioned  as  a  strange  judgment;  but  the  en 
in  Cro.  Eliz.  appears  rather  to  have  been  upon  tl 
freehold  of  the  copyholds  being  divided  from  the  le 
of  the  manor,  and  the  effect  which  that  would  hai 
upon  the  copyholds.  In  Sands  v.  Drwy  (6),  m  givia 
judgment,  it  was  said  that  it  was  adjudged  in  the  time  < 
Queen  Mary^  in  the  case  of  the  Duke  of  Stjffblkf  xkk 
where  one  had  two  manors,  and  granted  a  cc^yhold  ( 
the  one  manor,  at  the  court  of  the  other  manor,  it  wa 
a  void  grant;  for  it  cannot  be  a  copyhold  acoordinj 
to  the  custom  pf  a  manor  whereof  it  is  not  parcel.  Bai 
Gaudy  doubted  thereof,  and  considered  it  would  hiv< 
been  well  enough  if  it  had  been  so  used  from  tioM 
whereof  &c ;  but  that  was  not  found,  and  therefore  im 
title  in  the  defendant 

But  in  Lord  Dacrt^s  case  (c),  it  was  held  that  a  cos 
tomary  court  may  be  held  out  of  the  precinct  of  tfa 
manor,  for  no  pleas  are  holden,  which  was  agreed  pc 
totam  curiam.  But  this  was  not  the  point  in  discoi 
sion,  which  was  as  to  the  appointment  of  a  stewarc 
The  reason,  also,  there  given,  does  not  seem  to  be  a  gooi 
one^  for  the  holding  of  pleas  is  not  the  only  reason  wh; 
it  should  be  held  within  the  manor.  And  in  fact  tfa 
court  does  hold  pleas  of  land,  as  fines  levied,  and  x* 
coveries  suffered  in  the  copyholders'  court 

(a)  Cro.  EUx.  44?.  \{b)  Cro.  Elu.  814.  (c)  1  Xcon.  S89. 

J 
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It  would  be  attended  with  die  greatest  inconvenience        1833. 
if  suitors  were  compelled  to  go  a  great  distance  to  attend        '    ~  . 
tbe  court;  and  if  proclamations  were  made  affecting  the        Liach 

agauut 

copyhold  tenants,  they  would  not  necessarily  know  of    WHiTAum. 
tbem,  if  they  were  made  off  the  manor. 

We  do  not  enter  into  any  consideration  of  the  cases 
irhere  the  freehold  of  the  copyholds  has  been  severed 
from  the  manor;  a  good  deal  of  uncertainty  seems  to 
prerail  as  to  them,  and  whether  courts  may  be  held  off 
the  manor  for  the  admittance  of  the  copyhold  tenants : 
they  stand  upon  their  own  particular  circumstances. 

This  question  has  engaged  the  attention  of  Chief 
Baron  Gilbert.  In  his  Treatise  on  Tenures,  p.  250.,  he 
says:  ^  A  lord  may  make  a  grant  or  admittance  of  a 
copyhold  out  of  the  manor,  at  what  place  he  pleases; 
Init  the  steward  cannot  at  a  court  held  off  the  manor 
make  any  grants  or  admittances ;  and  in  1  Coke  Inst. 
58. 0^  be  says  that  a  court  baron  cannot  be  held  off 
the  manor  unless  the  lord  hath  two  or  three  manors, 
and  bath  usually  kept  court  at  one  for  all,  which  plainly 
shews  that  a  lord  cannot  make  admittances  or  grants 
at  a  coart  held  off  the  manor,  no  more  than  the  steward. 
For  Coke  says,  that  if  the  court  baron  be  held  off  the 
loanor,  it  is  void,  and  he  there  speaks  of  a  court  baron  as 
incladbg  the  copyholders'  court,  where  the  steward  is 
judge.  But,  as  hath  been  said  before,  a  lord  may 
^e  admittances  or  grants  out  of  the  manor,  at 
^hat  place  he  pleases,  which  are  Cok^s  words,  and 
'Qiistbe  understood  not  at  a  court,  but  at  some  other 
^e,  or  else  he  contradicts  himself.  It  is  held,  that 
^  the  inheritance  of  copyholds  be  granted  to  one, 
^  may  hold  courts  where  he  will ;  for  it  is  no  longer 

F  f  4  a  court 
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18SS.        a  court  baron,  and  that  the  lord  or  his  steward  ma 

J~~       grant  copies  out  of  court  as  well  as  in  court.    An 

LiACH        as  the  case  is  reported  by  CrokCf  the  grant  was  at 

ttgabui 

Wbraue.  court  held  at  another  manor.  But,  as  Cote  reports  i 
though  the  grant  be  at  another  place,  yet  it  is  not  sai 
to  be  done  at  a  'court.  So  quaere,  whether  a  stewai 
may  make  grants  by  copy  out  of  court ;  but  if  a  stewai 
can,  an  under-steward  cannot."  And  in  page  319. 1 
says :  —  *'  My  Lord  Coke  says,  that  the  lord  may  mal 
admittances  and  grants  by  copy  at  what  place  he  please 
but  the  steward  of  the  manor  at  any  court  held  off  tb 
manor  (for  out  of  the  court  it  is  said  by  him,  in  angthe 
place,  he  may  make  admittances  and  grants  by  copy] 
cannot  make  any  admittances  or  grants  by  copy.  Thi 
seems  to  imply  that  the  lord  may  make  by  copy,  gnmt 
and  admittances,  at  a  court  held  off  the  manor,  or  eb 
where  is  the  difference  between  the  case  of  the  lord  am 
the  steward  ?  and  in  the  next  case  but  one  it  b  re 
solved,  that  if  the  steward  at  a  court  held  off  the  mane 
make  any  grants  or  admittances,  they  are  all  void ;  bi 
he  says  nothing  of  the  lord.  In  his  comment  upo 
Littleton  he  says,  the  court  baron  must  be  held  upo 
the  manor,  else  it  will  be  void.  As  Melwich^s  case  i 
reported  by  Croke^  it  is  there  said,  that  if  the  lor 
grant  away  the  freehold  of  his  copyholds,  the  grantc 
may  hold  courts  where  he  will  to  make  admittano 
and  grants.  If  then  a  grant  by  copy  or  admittanc 
should  be  made  at  a  court  held  off  the  manor,  though 
be  a  court  baron,  why  should  it  be  void  ?  since  a  cou 
baron  contains  in  it  two  courts,  one  for  the  freeholde 
the  other  for  the  copyholders ;  and  since  that  for  t. 
copyholders  as  to  granting  copies,  &c.,  may  be  held  t 

tb 
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the  manor,  there  is  no  reason  that  because  the  court        1838. 
baroQ  is  void,  that  therefore  the  admittance  should  be      J    ~ 

'  Dot  dem. 

void ;  for  they  are  as  two  distinct  courts,  and  the  ad-        Lkach 

agoinii 

mittance  bad  been  good,  had  the  court  been  only  the     Wbraebb. 

copyholder's  court.     And  if  we  look  back  to  the  reason 

of  the  thing,  if  an  admittance  may  be  made  at  a  place 

off  the  manor,  why  not  at  a  court  held  off  the  manor  ? 

for  it  is  no  judicial  act ;  if  it  were>  surely  it  must  of 

necesufy  be  done  in  court ;  and  therefore  it  was  held 

per  totam  curiam,  that  a  court  to  do  these  things  might 

be  held  off  the  manor :  it  is  not  distinguished  in  this 

case  Detween  the  grant  of  the  lord  or  steward :   but 

Coke  is  express  that  grants  by  stewards  at  courts  held 

off  the  manor  are  void.     Ideo  quaere  de  hoc  ?" 

Taking  the  whole  of  these  authorities  into  consider- 
ation, though  there  is  some  want  of  clearness  among 
them,  we  think  that  a  customary  court  cannot  be  held 
<Hit  of  the  manor,  unless  there  be  a  custom  to  warrant 
it  But  though  the  court  be  a  void  court,  that  only 
^ffiscti  such  things  as  are  required  to  be  done  at  a  court, 
tt  presentments  by  the  homage,  imposing  fines  and 
Amercements,  levying  fines,  suffering  recoveries,  &c.; 
bot  as  to  many  other  things,  though  they  are  correctly 
done  at  a  court,  it  is  not  essential  they  should  be  so* 
^  amongst  these  things  it  has  been  held,  that  the 
lord  may  grant  to  or  admit  a  copyhold  tenant,  not  only 
^  of  court,  but  also  out  of  the  manor :  the  fourth 
'^lotion  m  Melwiche's  case  (a).  It  was,  therefore, 
^petent  for  the  lord  himself  to  have  admitted,  or 
^e  a  grant  to  these  persons  out  of  the  manor,  with- 

(a)  4  Co,  26  b. 

out 
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1883.  out  any  consideration  of  a  court,  and  if  he  had  gQ 
"""^  alone  to  this  house,  and  these  persons  had  come  the 
LiACH  he  might  have  made  out  a  grant  to  and  admitted  the 
Whitakbb.  and  have  delivered  seisin  by  the  rod,  and  thus  hi 
completed  two  of  the  ingredients  towards  making  tb 
tenants  by  copy  of  court  roll.  But,  supposing  instc 
of  that,  either  by  mistake  as  to  the  house  not  bd 
within  the  manor,  or  under  other  circumstances,  twei 
or  thirty  persons,  one  of  whom  called  himself  t 
crier,  some  others  bailiffs,  beadles,  or  officers,  and  sn 
homagers,  had  assembled  there  about  the  lord,  an 
the  crier  had  made  proclamation  to  open  a  court,  a 
had  sworn  persons  to  be  of  the  homage^  and  the  lo 
had  given  a  charge  to  those  persons  as  the  homage,  n 
they  had  made  presentments,  and  had  imposed  fin 
and  amercements,  and  fines  had  been  levied  and  i 
coveries  suffered,  all  which  would  have  been  void;  m 
then  these  lessors  of  the  plaintiff  had  offered  Aei 
selves  to  receive  a  grant,  and  the  lord  had  made  a 
signed  a  grant  and  admitted  them,  and  had  delivei 
seisin  by  the  rod;  —  the  question  is,  whether  all  tl 
machinery  of  a  court  would  have  invalidated  the  gra 
or  whether  it  would  have  been  mere  surplusage^  a 
the  grant  and  seisin  remained  valid;  and  we  are 
opinion  that  as  there  are  effectual  words  of  grant,  a 
an  actual  seisin  delivered,  all  this  statement  about  1 
court  is  only  to  be  considered  as  surplusage,  and  tl 
the  grant  and  seisin  would  be  effectual.  Thus,  tfaei 
fore,  it  would  be  if  the  lord  himself  had  made  tl 
grant 

But  the  grant  itself,  or  admittance,  not  being  uuu 
by  the  lord  in  person,  it  is  necessary  to  consider  wh 

th 
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tlier  it  was  made  by  an  authorised  person.     And  the        1889. 
first  question  upon  that  is,  whether  the  steward  of  a      -^ 
manor  can  admit  out  of  the  manor.     It  should  seem       I^^m 

mgakui 

tlist  be  may  take  a  surrender  out  of  the  manor,  Hawsego     WiinAnB. 

Y.ViiU(a).     And  so  it  would  appear  hy  Dudjield  ▼• 

Axhemi  (b).     It  is  so  taken  in  Tukely  v.  Hawkins  (c). 

End  the  Court  say  that  a  custom  to  the  contrary  would 

beToid.    That  is  perhaps  going  a  good  way,  for  in 

Du^Ud  ▼•  Andrews  it  is  only  by  reasoning  and  queries 

tbat  it  is  thought  proper  the  steward  should  have  such 

t  power.    But  as  to  an  admittance  out  of  the  manor, 

Tukfy  f .  Hawkins  {c)  is  express  that  the  steward  can** 

not  admit  out  of  the  manor.     And  the  fourth  resolution 

in  Mdwid^s  case  (d)  and  Clifton  v.  Molt/neux  {e)  are  to 

tbesame  effect,  though  in  these  cases  it  is  said  that  the 

itevard  cannot  admit  at  a  court  held  out  of  the  manor. 

^/hUans^  in  his  Treatise  on  Copyhcldsj  vol.  i.  p.  353., 

wems  to  incline  to  the  opinion  that  a  steward  may  admit 

out  of  a  manor ;  but  it  is  only  by  putting  queries  and 

'CttQQiiig  that  he  supports  that  opinion.     But  we  are 

of  (^nioo  that  a  steward  cannot,  in  his  mere  character 

^  steirard,  admit  out  of  the  manor. 

Bul^  in  the  present  case,  Leakey  who  made  the  grant, 
^ved  his  authority  from  the  deed  of  the  25th  of 
^f^fteniber  1828,  by  which  the  lessees  of  the  lord  of  the 
iitDor  appointed  him  steward  of  the  manor,  and  besides 
P^  him  the  usual  powers  and  authorities  to  hold 
^^Kirti,  and  to  do  all  acts  usual  and  customary  to  be 
done  by  stewards,  they  more  especially  authorised  and 

(a)  1  RWZ.  Abr,  500.  F.  3.  (6)  1  Salk.  184, 

(c)  1  LtL  Rcttfm.  76.  (<0  4  Bep,  26.  6. 


(0  AMep,  27*  a. 


empowered 
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18SS.        empowered  him  from  time  to  time  to  make  any  volantar 
jj^^  j^^      grant  or  grants  of  all  or  any  customary  or  copyholi 

^^[^  lands  or  tenements  within,  or  holden,  or  parcel  of  th 
Wbitaub.  said  manor,  and  to  give  a  licence  or  licences  to  demise  o 
otherwise  as  he,  the  said  Charles  Leake^  should  think  fil 
and  either  in  or  out  of  court,  as  fully  as  they  might  o 
could  do.  And  though,  from  one  part  of  the  instni 
ment,  it  seems  doubtful  whether  the  powers  conferrei 
upon  him  are  not  merely  an  enlarged  explanation  c 
what  his  duties  are  as  mere  steward,  yet,  upon  the  whok 
of  the  instrument,  we  think  it  amounts  to  putting  Leake 
in  the  capacity  of  attorney  to  represent  the  lord  as  to 
surrenders,  grants,  and  admittances,  and  that  whatefei 
the  lord  might  do  LeaJce  might  do  also,  and  that  he 
therefore  might  take  the  surrender  and  make  the  grant 
in  question  off  the  manor.  But  it  may  be  said  that 
Leake^  in  the  document,  does  not  profess  to  act  as  dM 
general  attorney  of  the  lord,  but  only  as  steward;  anc 
that,  as  steward  alone,  he  could  not  make  the  grant 
but,  as  to  that,  he  had  the  authority ;  and,  as  in  commoi 
parlance  he  would  be  called  steward,  who  is  generallj 
taken  to  represent  the  lord  as  to  copyhold  matters,  m 
'  think  the  calling  himself  steward  is  suflBcient,  and  tha 
it  was  not  necessary  to  say  that  he  acted  as  the  genere 
attorney  of  the  lord. 

But,  besides  making  the  grant  or  admittance  as: 
delivery  of  seisin,  it  is  necessary,  in  order  to  make  tL. 
person  tenant  by  copy  of  court  roll,  that  the  admissi.^ 
should  be  notified  for  the  information  of  the  tenants 
the  next  court,  or  some  other  court,  according  as  tl 
custom  of  the  manor  may  be;  and  an  entry  of  it  shouJ 
be  made,  either  by  a  certificate  of  the  lord,  or  tb 

stewiic: 
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steward,  or  presentment  by  the  homage.     None  of  these        18SS. 

have  been  done:    but  then  the  proceedings  at  this 

supposed  court  are  entered  by  the  steward  in  the  court        Liach 

rolls  as  if  done  at  a  court,  and  therefore  at  the  following     Whitaub. 

coort  after  the  admittance,  the  tenants  have  information 

of  what  has  been  done,  through  an  incorrect  medium, 

bnt  we  think  it  sufficient. 

Aq  obgection  may  be  made,  that  nothing  done  at  this 

supposed  court  should  be  allowed  to  have  any  effect,  as 

it  has  a  tendency  to  create  a  custom  to  hold  a  court  out 

of  the  manor;  but,  if  such  were  adopted  again,  it  is 

probable  the  tenants  would  object  to  it:  this  supposed 

court  could  be  no  evidence  of  such  a  custom,  because,  if 

the  court  rolls  were  produced,  it  would  appear  that  the 

court  was  held  within  the  manor.     Besides,  even  if  it 

hid  a  tendency  to  introduce  such  a  custom,  we  do  not 

think  that  it  could  affect  the  validity  of  the  admittance 

it  it  were  otherwise  sufficient 

Upon  the  whole  of  this  case,  although  this  irregular 
proceediDg  has  brought  the  parties  into  considerable 
difficulties,  we  think  they  may  be  got  over ;  and  that  the 
I^^nofthe  plaintiff  are  entitled  to  judgment. 

Judgment  for  the  lessors  of  the  plaintiff. 
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1839. 


The  Kino  against  The  Trustees  of  the  Che^« 

HUNT  Turnpike  Roads. 

Manduouiiiet     A   RULE  nisi  had  been  obtained  for  a  mandannn  to 
ckrkoftniitect  the  above  trusteeSf  to  admit  Richard  Jordan  into 

gtDcrtl  tern,     die  place  and  office  of  their  clerk. 

pike  acts. 

F.  Pollock  and  fV»  H.  Watson  shewed  cause  {Jrnie  Uth) 
against  the  rule^  which  was  supported  by  the  SoUdtOT" 
General  and  Sir  James  Scarlett.    In  opposition  to  the 

rule  it  was  argued  that  a  clerk  to  turnpike  trustees  had 
not,  by  the  general  turnpike  acts  (under  which  tiwse 
roads  were  managed),  such  a  tenure  in  his  office^  as 
could  render  it  properly  the  subject  of  a  writ  of  man- 
damus* On  the  other  hand  it  was  urged  that  under  tbe 
provisions  of  the  acts,  and  particularly  4  G.  4.  c.  95.I.45* 
and  9  G.  4.  c.  77.  s*  15.,  the  clerk  had  a  valuable  estate 
in  his  office ;  that  by  4  G.  4.  c.  95.  s.  39.,  the  order 
appointing  such  clerk  could  not  be  revoked  withoot 
certain  notices  aud  formalities,  nor  without  the  assent  of 
a  greater  number  of  trustees  than  concurred  in  maldog 
the  order ;  and  that  the  case  was  entirely  different  from 
that  of  a  vestry  clerk,  {Rex  v.  The  Churchwardens  (f 
Croydon)  (a),  who  had  no  lasting  interest  in  his  cBo^ 
but  might  be  elected  merely  pro  hac  vice. 

7%^  Courtf  on  consideration  of  the  clauses  referred, 
to,  and  particularly  on  a  comparison  of  sections  43  and 

(a)  5  r.  R.  713. 

89  of 
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59  of  4  G.  4*  c,  95.)  were  of  opinion  that  a  mandamus        1888. 
lay;  and  they  consequently  made  the  rule  absolute  (a).  " 

^M  KlWQ 

(a)  In  Hilary  tenn  1829»  the  Court  grmnted  a  rule  nisi  for  a  manda-   l^XYcnMiMtof 
om  to  the  trustees  of  the  Hincktey  turnpike  roads  (Berkthire)  to  admit       Cusnuiiv 
cotim  persons  to  the  office  of  clerks  to  the  said  trustees.     Cause  was  Boads. 

diewn  in  Trinity  term  following,  and  the  Court  directed  the  matter  in 
d^Nite  to  be  tried  on  a  feigned  issue,  which  being  found  against  the  pro- 
Kcoton  of  the  mandamus,  the  rule  was  ultimately  discharged  with  costs. 


The  King  against  The  Justices  of  Cheshire.     iretUutdt^, 

June  18th. 

A  RULE  had  been  obtained,  calling  upon  the  justices  Anadjudlcatioa 
to  shew  cause  why  a  mandamus  should  not  issue^  under  lias, 
oommaoding  tliem  to  enter  continuances  and  bear  the  flicting'peiiaL* 
appeal  of  Bickard  Oxton  against  an  order  of  two  justices,  jIJi,^-'**" 
dated  die  11th  of  February  1833,   by  which  he  was  J^^JllS^f^ 
itquired  to  pay  Sir  Thomas  Stanley  Massey  Stanley^  ^^^  "• " 
Bart,  liL  5$.^  being  double  the  value  of  goods  fraudu-  »  wwrictUm, 

^  and  cannot* 

l«tly  removed  by  the  said  iJ.  O.  to  prevent  their  being  therefor*,  iika 

a  Conviction, 

distndned  for  rent  due  to  the  said  Sir  Thomas.     It  be  returned  to 

the  sessions  In 

appened  by  affidavit  that  an  order  was  made  as  above  an  amended 

form. 

upon  itit  said  iZ.  O.,  pursuant  to  11  G.2.  c.  19*  5.4.^ 

under  the  hands  and  seals  of  two  justices,  who^  on 

tbe  same  day,  gave  i2.  O.  a  copy  of  the  order*      He 

appealed  against  it,  first  giving  the  justices  due  notice. 

T^  appeal  was  entered  on  the  third  day  of  the  sessions  | 

^  last  day,  according  to  the  practice  there,  for  entering 

appeals*    The  original  order  was  defective  in  point  of 

^    On  Monday^  the  first  day  of  the  sessions,  the 

two  justices  caused  a  new  and  different  order  (but  not 

^Dg  as  to  the  facts  or  nature  of  the  offence)  to  be 

^  with  the  clerk  of  the  peace,  giving  notice  of  it  on 

^  same  day  to  the  appellant.     The  appeal  came  on  to 

^  heard  on  the  Saturday^  and  the  appellant  handed  in 

the 
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1853.       the  original  order,  and  proved  his  nodce  of  appea 

„;    ~       but  tlie  respondents  contended  that  the  second  opd 
TIm  Kiva  ^ 

og^fui       was  the  only  one  of  which  the  Court  could  take  nolk 

Tbc  Jofticct  of 

Cumuumm,     and  the  sessions  so  held.     The  new  order  was  tb 
confirmed  without  opposition  (a). 

(a)  The  original  order  wai  intended  to  follow  the  precedent  (No.  1 
in  1  ChiUyi  Bump  p.  1009.,  tit  Dittrtu  far  Rent,  xxl,  but  was  in 
curately  framed.     The  amended  order  wai  as  follows :  — 

*•  Whereas  T.  IK.  of  P.,  in  the  countj  of  Chester,  Gent.,  agent  for  a 
on  behalf  of  Sir  Thomas  S.  M.  Stanley,  Bart.,  did,  on,  &c.  at,  ftc*  di 
make  and  exhibit  before  me  the  Rer.  R.  M,  F.,  clerk,  being  one  of 
Majesty's  justices,  &c  residing  near  the  place  whence  the  goods  a 
chattels  hereafter  mentioned  were  removed,  and  not  being  interertcd  in  t 
premises  hereinafter  mentioned  whence  the  same  were  removcdy  his  en 
plaint  and  information  in  writing  against  R,  0»  of,  &c.  labourer,  thtR 
setting  forth,**  &c.  (stating  the  charge  laid  in  the  informatioo,  tii.  tl 
one  fr.  0.  was  indebted  to  Sir  T.  i^.  M,  S.  for  rent  of  certain  prcnn 
occupied  by  the  said  ff.  0.,  and  that  the  said  rent  being  in  arrcar  & 
did  wilfully  and  knowingly  assist  him  in  fraudulently  removing  from  1 
premises  six  cows,  the  goods  and  chattels  of  the  said  W.  0.,  being  nni 
the  value  of  50/.,  and  of  the  value,  &c.  with  intent  to  prevent  their  bci 
distrained  for  the  said  rent)  «  And  thereupon  the  said  R.  0.  being  di 
summoned  to  appear  before  two  of  his  Majesty's  justices  of  the  peace 
and  for  the  county  of  Chester,  on,  &c.  at,  &c  to  answer  the  said  coi 
plaint  and  information ;  and  the  said  R,  0,  having  appeared  accoriinf 
before  us  the  said  R,  M,  F*  and  the  Rev.  U,  C,  clerk,  being  two  of  '. 
Majesty*s  justices,  &c. :  now  we  the  said  justices  residing,  &c  and  i 
being  either  of  us  interested,  &c.  in  the  presence  of  the  said  R»  0.,  havi 
heard  and  examined  the  witnesses  produced  by  the  said  T.  XT.  upon  oi 
(we  the  said  justices  having  then  and  tl:ere  full  power  and  authority 
administer  the  oaths  to  the  said -witnesses)  touching  the  saidoomplai 
and  informatiou,  and  baring  heard  what  was  alleged  by  the  said  R,  0. 
his  defence,  and  baring  also  enquired  in  better  manner  upon  oath  f 
value  of  the  said  cows,  and  upon  due  consideration  had  in  the  picnia 
do  hereby  adjudge  that  the  said  R.  0.  is  guilty  of  the  offence  with  wfa 
he  is  charged  in  and  by  the  aaid  complaint  and  information,  aooordln^ 
the  form  of  the  statute,  &c. ;  and  the  said  justices  do  adjudge  and  or 
the  said  12.  0.  to  pay  to  the  said  Sir  7.  S,  M.  S,,  Bart.,  the  sum  of  78<.  J 
being  double  the  value  of  the  said  cows,  goods,  and  chattek  in  the  si 
complaint  mentioned,  on  or  before  the  18th  day  of  Febrmsry  now  aa 
&c.  In  witness  whereof  we  the  said  justices  to  this  order  have  put « 
hands  and  seals,  at,  &c.  on,"  &c. 

Signed  and  sealed  by  the  two  Jualicik 

Oil 
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Coiti'ngham  now  shewed  cause  against  the  rule.     Jus-        1833. 

tices  may  return  a  conviction  to  the  sessions  in  a  more      S' 

^  ...  ^^  ^^^^ 

formal  shape  than  that  in  which  it  was  drawn  up,  al-        agamst 

^  The  Justices  of 

though  a  copy  has  been  delivered  to  the  party  convicted,      Cuxshiu. 
iJe*  V.  Barker  {a);  and  the  copy  so   returned  to  the 
sessions  is  the  only  one  which  that  Court  ought  to  notice, 
Sex  V.  JIlen{b).     The  instrument  returned  here,   is 
drawn  up  as  an  order,  because  the  statute  so  directs, 
iut  it  is  in  substance  a   conviction.     [Parke  J.     The 
moment  the  justices  have  put  their  hands  and  seals  to 
't,    meaning  it  to  be  an  order,  it  is  one,  and  must  be 
subject  to  the  same  rules.]     Being  substantially  a  con- 
viction, it  is  within  the  reason  of  Rex  v.  Barker  {a)y 
and  ought,  like  a  conviction,  to  be  returnable  in  an 
amended  form.     The  error  here,  in  the  original  instru- 
ment, was  a  mere  mistake,  and  if  it  could  not  have  been 
corrected,  the  sessions  would  have  had  to  adjudicate 
upon  an  order  which  was  absurd  on  the  face  of  it. 
\Jknxuin  C.  J.     They  must  have  done  so  if  it  was  the 
order  appealed  against.     If  an  order  of  removal  were 
^bsoid,  could  a  new  one  be  filed  at  the  sessions  ?     The 
^^bsurdiiy  of  the  instrument  cannot  increase  the  power 
^  the  justices.     Patteson  J.     In  Rex  v.  Bissex  {c)  it 
*^  expressly  held  that  an  instrument  of  this  kind  was 
^  be  treated  as  an  order,  and  not  as  a  conviction.] 

^fhitcombe,  contri,  was  stopped  by  the  Court. 

Denman  C.J.     The  strongest  point  in  favour  of  the 
'indents  is,  that  the  statute  directs  the  justices  to 

^)  I  £ctf,  186.  (k)  15  Eastt  333. 

W  \CkUly*i  B/mif  985.  note  (a),  tit.  JDisirasfir  Rent,  V.     Sayer^i 
^304. 

^OL.  V.  G  g  determine 
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1883.        determine  whether  or  not  the  person  be  guilty,  which 

certainly  makes  the  proceeding  very  like  a  convictioo. 

agamu        But  Still  the  adjudication  is  to  be  by  an  order.    One 

The  Justices  of  ..... 

Chuhibk.     distinction  between  an  order  and  a  conviction  is  decisive; 

namely,  that,  in  a  conviction,  evidence  is  set  out,  upoc^^ 
which  the  court  of  appeal  is  to  form  a  judgment :  in 
order,  none  is  stated.  The  document  here  is  only 
order;  and  the  consequence  is,  that  the  party 
had  a  right  to  appeal -against  it  in  the  form  in  wbicl^  j^ 
was  made.     The  rule  must  be  absolute. 


LiTTLEDALE,  Parke,  and  Patteson  Js.  concurreci. 

Rule  abtolDC« 


Wednetdajff 
June  l*^th. 


A  custom  for 
the  jurors  of  a 
court  leet 
bolden  for  a 
borough  aud 
manor,  to  pre- 
sent persons  to 
be  admitted 
burgesses  of  the 
borough,  and 
for  the  persons 
so  presented  to 
be  admitted 
and  sworn  in 
burgesses,  was 
held,  on  motion 
in  arrest  of 
judgment,  to 
be  Tilid  in  law. 


The  King  a^aifist  The  Duke  of  BEAUFotT. 


A/I  ANDAMUS  to  the  defendant,  lord  of  the  boron^^ 
and  manor  of  Loughorj  in  the  county  of  Glam^^^ 
gatiy  and  to  the  steward  and  port-reeve,  recited  that  fM^^ 
borough  and  manor  of  Lougkor  was  an  ancient  borou^^'' 
and  manor,  and,  by  immemorial  usage  and  custom  us  ^^ 
in  the  borough,  the  jurors  of  the  court  leet  holden  f^^ 
the  borough  and  manor  of  Lougkor  have  and  ezerci^^:^ 
and  of  right  ought,  &c.  the  privilege  and  authority     of 
presenting  persons  to  be  admitted  burgesses  of  the  ssid 
borough;  and  by  such  immemorial  usage  and  custom 
the  persons  so  presented  by  the  jury  to  be  admitted 
burgesses  have  been  used  to  be  and  of  right  ought  t^ 
be  sworn  in  by  the  steward  of  the  borough  and  maoa^) 
and  admitted  burgesses   thereof;   and   further  recite 

thi 
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that  one  T.  Wallers^  on  the  2d  of  May  1828,  was,  by        1833. 
the  jury  of  the  court  leet  holden  for  the  borough  and        ' 
manor,  presented  as  a  fit  person  to  be  admitted  a  bur-    ^^^^    ^ 

'^  ^  The  Duke  of 

gess  of  the  borough,  and  in  respect  thereof,  according     Beauport. 
to  such  immemorial  usage  and  custom,  had  a  right  to  be 
iMTom  in  and  admitted  a  burgess  of  the  borough,  and  that 
bm  hady  since  such  presentment,  demanded  to  be  sworn 
in  and  admitted,  but  had  been  refused :  it  then  com- 
manded the  defendants  to  cause  him  to  be  sworn  in  and 
admitted.    The  lord  and  steward,  after  denying  the  cus- 
tom stated  in  the  mandamus,  returned,  as  the  imme- 
morial custom  used  in  the  borough,  that  '^  all  persons 
admitted  or  claiming   to  be  admitted   burgesses  have 
been  and  ought  to  be  presented  by  the  jurors,  previous 
to  their  being  admitted  and  sworn  as  burgesses  of  the 
boroogh;  but  that  no  person  by  the  said  jurors  pre- 
sented to  be  such  burgess  has  been  or  ought  as  of  right 
to  be  sworn  and  admitted  a  burgess,  except  persons 
^ngsons  of  burgesses  of  the  borough,  born  after  their 
&tbers  have  been  sworn  in  burgesses,  and  persons  mar- 
ried to  the  daughters  of  burgesses,   born  after  their 
fathers  have   been  so   sworn  in,   and  persons   having 
serred  apprenticeships  for  the  term  of  seven  years  to 
burgesses  of  the  borough,   residing  during  such  ap- 
prenticeship within  the   borough,  and  which  persons 
have  been  used  and  ought  to  be  thereupon  duly  pre- 
s^ted  by  the  said  jurors  to  be  admitted  burgesses  of 
^  borough.     The  return  then  stated  that  Walters  did 
iiot  come  within  any  one  of  those  classes  of  persons, 
^d  that  he  was  not  qualified  to  be  admitted  a  burgess 
on  any  presentment  of  the  jurors,  and  that  he  was  not 
^nly  presented  by  the  jurors  to  be  of  right  thereupon 

G  g  2  admitted. 
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1833.        admitted.    The  return  of  the  port-reere  is  not 

The  prosecutor,  by  his  plea,  tienied  that  the  custoc 

Tut  Ikivc  * 

a^'ntt  was  limited,  as  in  the  return  was  alleged ;  and  upa 
BcAcroftT.  that  issue  was  tendered  and  joined.  At  the  trial  befbi 
Aldenfyti  J.,  at  the  Spring  assizes  For  the  county  < 
Glamorgan^  1832,  the  jury  found  a  verdict  for  th 
crown.  A  rule  nisi  was  afterwards  obtained  to  arre 
the  judgment,  upon  the  ground  that  the  custom  state 
in  tlie  mandamus  was  bad,  inasmuch  as  the  effect  of 
was  to  constitute  the  leet  jury  of  the  borough  and  mano 
of  Loughor  electors  of  the  freemen  for  that  borough, 
which  jury  might  possibly  consist  of  persons,  none  oi 
whom  were  coq)orators,  or  even  inhabitants  of  the 
borough. 

E,  V,  IVilUams  in  this  term  shewed  cause.  The  cos 
tom  stated  in  the  mandamus  is  good.  In  Bex  v.  Bcrc 
land{a\  a  plea  to  a  quo  warranto  stated  that  a  coua 
leet  was,  in  part,  holden  in  the  morning  and  in  part  ■ 
the  evening;  and  that  the  usage  had  been  to  elect 
burgess  to  be  mayor  at  the  morning  court ;  and  it  iir- 
proved,  in  addition,  that  a  jury  of  the  leet  used  to  pres^ 
the  person  elected  to  be  sworn  in  by  the  steward  at  tc: 
evening  court,  which  burgess  had  been  accustomed  to 
sworn  into  the  office  of  mayor,  at  such  evening  courts  i 
the  steward  or  his  deputy;  and  the  only  objection  ibe] 
taken  was,  that  the  latter  usage  ought  to  have  bee 
stated  in  pleading,  as  a  necessary  part  of  the  custorr 
In  Rex  V.  Joliffe{b)^  a  similar  custom,  as  to  the  iioin' 
nation  of  jurors,  was  stated,  and  no  objection  take^ 
There  is  no  reason  why  the  king  should  not  grants 
the  court  leet  for  the  manor  and  borough,  authority  tf 

(a)  3  B,  i  A.  13a  (6;  2  B.  ^  C.  54. 

preset: 
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present  persons  to  be  admitted  burgesses  of  the  borough,         18SS. 
nor  why  such  persons  should  not  be  admitted :  and,  if 

^  ^  'The  Kino 

such  a  grant  would  be  good,  a  custom  which  may  be        against 

T^e  Duke  of 

presumed  to  have  originated  in  such  a  grant  may  be      Bkaufort. 
equally  /50. 


Ludlow  Serjt.    and   Whitcombe  contra.      The   single 

qiiestion  is,  whether  the  custom  stated  in  the  mandamus 

^  good ;  and  the  Court  ought  to  see  affirmatively  on 

tie  face  of  the  record  that  it  is  so.     Ilex  v.  Bird  {a) 

siiews  that  a  l)ye  law  is  void  which  purports  to  give  a 

voice  in    the   election    to   any    person    who   does   not 

possess  it  under  the  custom  or  charter,  as  if  it  be  given 

to  the  recorder  when  not  a  corporate  officer,  but  merely 

a  legal  adviser :  and  Lord  Ellenborotigh  there  says,  "  He 

may  be  a  stranger  to  the  corporation,  and  therefore  there 

coukl  be  no  delegation  of  the  elective  power  to  him.**    It 

is  clear  that  the  leet  jury  may  consist  of  strangers :  in 

Coim/n's  Digest^   tit.  Lecl^  G.  1.   it  is   stated,    "  that  if 

tlicre  be  not  twelve  present  in  the  leet  a  stranger  may 

^  sworn  on  the  inquest,  and  the  steward  may  compel  a 

stranger  travelling  within  the  leet  to  be  sworn."    Besides, 

the  prosecutor's  plea  negatives  the  custom  stated  in  the 

'ftum,  which  would  limit  the  power  of  the  leet  to  the 

appointment  of  persons  falling  within  the  three  specified 

classes.    In   order,    therefore,   to  support,   in  point  of 

law,  the  custom   relied  on   by  the  crown,  it  must  be 

Maintained  that  a  body  of  strangers  to  a  corporation 

"^ay  possess  the  right  of  compelling  the  admission  into 

*t  of  any  persons  they  may  think  fit  to  select,  though 

(n)    1-  Kasi,  3S-i 

G  2  3  sucb 
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1833.        such  persons  also  may  be  wholly  unconnected  wit 
corporation. 

against  ^«^*  ^on 

The  Duke  of    , 
Bead  FORT. 

Denman  C.  J.  now  delivered  the  judgment  o 
Court.  After  stating  the  custom  set  out  in  the 
damns,  and  the  return  and  traverse,  his  lordship 
ceeded  as  follows:  —  The  case  was  tried  befon 
brother  Alderson  at  the  assizes  for  the  county  of 
morgan^  and  a  verdict  found  for  the  crown.  A  m 
was  afterwards  made  in  arrest  of  judgment,  upoi 
ground  that  the  custom  stated  on  the  record  was 
inasmuch  as  the  effect  of  it  was  to  constitute  th< 
jury  of  the  borough  and  manor  of  Lougkor  elc 
of  the  freemen  for  that  borough,  which  jury  may 
sibly  consist  of  persons  none  of  whom  are  corpon 
nor  even  inhabitants  within  the  borough.  It  doc 
appear  upon  the  pleadings  whether  the  borough 
manor  are  co-extensive,  but  it  does  appear  that 
leet  jury  serves  for  both ;  and  we  must  presume 
such  jury  is  properly  and  legally  constituted.  We 
examined  the  authorities  which  bear  upon  this 
ject,  none  of  which  are  directly  in  point,  and  v 
need  not  therefore  be  cited;  and  we  are  of  opi 
that  there  is  nothing  unreasonable  or  illegal  in  a  cu 
which  gives  to  the  leet  jury  of  the  borough  (althou 
be  also  the  jury  of  the  manor)  the  right  of  electinj 
members  of  the  corporation,  in  whom  the  govern 
of  that  borough  is  vested. 

The  existence  of  the  custom  has  been  found  b 
verdict,  and  therefore  judgment  must  be  entered  fo 
crown. 

Judgment  for  the  cr 
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1833. 


Cottle  against  Warrington,  Clerk.  wednadaif, 

I'N  Michaelmas  term  1832,   IV.  H,  Watson^  on  behalf  A  judgment  fAef%t 
entered  up  on 

of  Messrs.  Meggisoriy  Pringle^  and  Manisty^  creditors  a  wammtof 
of  the  above-named  defendant,  obtained  a  rule  calling  by  a  beneficed 

cleriTTnuLn  in 

on  the  plaintiff,   on  one  Charles  Metcalfe^  and  on  the  the  North  Rid. 
Archbishop  of  York,  to  shew  cause  as  follows ;  viz.  to  secure  pay- ' 

Why  the  said  Archbishop  should  not  forthwith  sus-  annuity,"eed 

V%  ^^^        H^L^A        flVtf%  ^^kA  ^B 

pend  the  several  sequestrations  by  him  granted  at  the  ^^^^  y^^^ 
suit  of  the  plaintiff,  and  now  remaining  unsatisfied,  so  fof  Jhou^^'hlt' 
far  as  the  same  relate  to  or  affect  the  vicarafi:e  and  ™*yb«  enforced 

^  by  sequestra- 

parish  church  of  Ijcelce.  in  the  North   Ridinff  of  the  ^^i  ^®  *»«°«- 

°  fice  u  not 

county  of  York ;  and  why  he  should  not  make  a  return  <iff<«^^  hf  **« 

Judgment* 

to  the  writ  or  writs  under  which  the  said  plaintiff  (or      Thejudg- 

ment  was  for 

(^futrUs  Metcalfe  of,  &c.,  in   the  name  of  the  plaintiff,)  isocv.    The 

I  .1,  n         r    t  •!•  warrant  of  aU 

oas  received  the  profits  of  the  said  vicarage  since  the  torneyprorided, 
^0\h  of  August  last,  and  shew  what  has  been  levied  death  of  the 
^€reon;  and  why  the  amount  so  levied  should  not  be  fuiipa^enT 
paid  over  by  the  said  C.  Metcalfe  to  tlie  said  Jlf.,  P.,  and  t^^.^l 
-^•/and  why  the  said  archbishop  should  not  forthwith  ltould^"n- 
^ecute  a  writ  of  sequestrari  facias  issued  at  the  suit  of  |^^°"  ^ 
^said  ikf.,  P.J  and  M.,  and  levy  the  debt  and  damages  ^°Jhi"j|f' 
^'^  the  said  writ  mentioned,  out  of  the  growing  profits  of  bwn  signed  by 
^e  said  vicarage ;  and  why  it  should  not  be  referred  to  ^**®''»  ^^^  '"•d 

^\  ,  outaseques- 

*^^  Master  of  this  Court  to  ascertain  what  sums   of  *'*'if*cia8 

thereupon,  it 

^^Qey  the   said  C  Metcalfe  hath   from   time   to   time  appeared  that 

at  that  time  the 
1^  former  creditor 

^'^  by  sequestrations  levied  more  than  ISOCV.  for  arrears  of  bis  annuity,  and  there  wtr« 
fi*^^rs  still  due.  The  Court  ordered  that  satisfaction  should  be  entered  on  the  roll  of  the 
?*^>ter  judgment,  as  of  the  date  when  judgment  was  signed  by  the  second  creditor ;  and 
^7*^  the  sums  levied  since  should  be  paid  over  to  him.  But  they  refused  to  order  payment 
^  ^is  cre^iitor  of  the  surplus  over  1800/.)  levied  before  the  signing  of  his  judgments 

G  g  4f  levied  ^^'tituJ^^JcI/ 
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1855.       levied  and  received  under  and  by  virtue  of  ^ 


execution  or  sequestration  from  time  to  time  ii 

agamH        pursuance  of  a  judffment  obtained  by  the  plainti 

Cottle  against  the  defendant  upon  a  warrant  of  i 

dated  the  9th  of  August  1811 ;  and  why,  if  iIm 

shall  find  that  he  hath  levied  or  received  okm 

1800/.,  he  should  not  refund  the  surplus,  and 

the  said  M^  P^  and  3f.,  so  much  thereof  as  i 

necessary  to  satisfy  their  said  debt  and  damag 

said  defendant  consenting  thereto),  and  pay  the  i 

if  any,  to  the  defendant;  and  why  the  said  C.I 

should  not  cause  satisfaction  to  be  entered  up 

roll  of  the  judgment  so  obtained  by  the  plaintiff 

the  said  defendant,  and  why  he  should  not  pay  tl 

of  this  application. 

It  appeared  that  the  defendant,  by  indenture 
9th  of  August  1811,  in  consideration  of  9001^  / 
to  tlie  plaintiflT  an  annuity  of  150/.,  payable  as 
mentioned,  and  charged  upon  the  vicarage  of  / 
rence  Jewn/f  London^  for  ninety  years,  if  the  ^ 
should  so  long  live ;  and  covenanted  that,  if  h 
exchange  that  vicarage  for  any  other  living, 
charge  the  latter  with  the  annuity.     Ho  aisc 
a  warrant   of  attorney,  of  the   above   date, 
judgment  in  an  action  of  debt  for  1800/.  a* 
tiff's  suit;  with  a  memorandum  or  defeaza 
that  the  said  warrant  of  attorney  was  given 
to  the  plaintiff,  his  executors,  &c.  an  ann 
for  the  defendant's  life,   by  equal  quarte 
on,   &c.,  as  mentioned  in  nn  indenture 
date,  between,  &c. ;  and  it  was  thereby  a/ 
execution  should  issue  upon  sucli  judgnr 
until  some  quarterly  payment  of  the  said 
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be  in  arrear  diirty  days,  and  then  and  in  every  such        18S3. 
case  it  should  be  lawful  for  the  said  plaintiiF,  his  exe- 

COTTLX. 

cutors,  &c.,  from  time  to  time  to  sue  out  execution  for        agaUui 

Warrinotoii. 

the  recovery  of  the  arrears  of  the  said  annuity  and  every 
part  thereof)  and  all  costs  and  charges  attending  the 

I  DOD-payment  thereof  (a):  and  it  was  thereby  also  agreed 
that  from  and  after  the  decease  of  the  defendant,  and 
full  payment  of  the  arrears  and  costs,  the  plaintiff,  his 
exacutors,  &c.  should,  on  the  request  and  at  the  cost 

I  of  the  defendant's   heirs,  executors,  &c.  acknowledge 

satisfaction  of  the  said  judgment  on  the  record.  The 
plainiiff  sold  the  annuity  for  800/.  to  Metcalfej  who,  in 
^tlnary  1814,  sequestered  the  vicarage  oi  St.  Lawrence 
Jewry  by  virtue  of  a  judgment  entered  up  in  the 
plaintiff's  name  on  the  warrant  of  attorney.  In 
^ocenAer    following    the    defendant    exchanged    that 

• 

^'carage  for  the  vicarage  oi  Leeke^  which,  in  the  ensuing 
•*%,  was  sequestered  for  payment  of  the  annuity,  and 
^tinned  under  sequestration,  on^  the  same  account, 
^own  to  the  present  time.     In  November  1818  the  de- 
'^ndant,  at  Metcalfe^s  request,  executed  a  deed,  charging 
*he  annaity  on  his  vicarage  of  Lecke^  by  way  of  substitu- 
tion for  the  vicarage  of  St.  La^xrence  Jeim-y^  making 
^Uch  annuity  payable  to  Metcalfe^   his  executors,  &c., 
*od  covenanting  with  him   for   the   payment   thereof. 
A  memorial  of  this  indenture   was  registered   in   the 
North  Riding  of  Yorkshire^  pursuant  to  8  G.  2.  c.  6., 
m  the  same  month  of  November.    The  said  Metcalfe^  by 
virtue  of  the  judgment  entered  up  in  the  name  of  the 
pontiff,   issued   from    time   to    time    divers    writs    of 
^^oestrari  facias;  and  the  defendant^  in  his  affidavit, 

(a)  S«e  CoUbrook  v.  Loyton,  4  B.  ^  Ad,  578. 

stated 
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1833.        stated  his  belief  that  the  amount  levied  under  such  writs 
"  exceeded  1800/.,  and  that  the  judgment  had  been  long 

agai/ut        ago  Satisfied. 

Wa&kingtok. 

The  defendant  was  also  indebted  to  Messrs.  Meggison^ 
Pringle^  and  Manisty^  as  his  attornies,  in  the  sum  of 
500/.  for  business  done,  and  advances ;  to  secure  which 
he  gave  them  a  warrant  of  attorney,  dated  August  9ihf 
1832,  to  suffer  judgment  for  500/.  and  costs.     Judgment 
was   entered   up   thereon    by  Meggison^   Pringle^  and 
Manisty^  on  the  10th  of  August  1832,  and  a  memorial 
of  such  judgment  registered   in    the   registry  for  tiie 
North  Riding,  pursuant  to  the  statute.      They  after* 
wards  issued  a  fi.  fa.  upon  the  judgment,  directed  to 
the  siicrifFs  of  London^  who  returned  nulla  bona,  and 
certiGed  that  the  defendant  was  a  beneficed  clerk,  &c. 
ilf..  P.,  and  M.  then  sued  out  a  writ  of  sequestrari  facial 
directed  to  the  Archbishop  of  York^  commanding  him 
to  sequester  the  vicarage  of  Leekcy  and  hold  the  same 
till  he  should  have  levied  their  debt  and  damages  oat 
of  the  profits.     At  the  time  of  the  present  application        { 
the  last-mentioned  writ  remained  in  the  Archbishop's        \ 

1 

hands,  ready  to  be  executed  so  soon  as  the  writ  or  writs 
of  sequestrari  facias  issued  in  the  name  of  the  plaioti$ 
at   Metcalfe^    instance,    should    be    satisfied,    or  the        \ 

i 

sequestrations  issued  thereon  should  be  relaxed.    There  ^ 
was  no  judgment  against  the  defendant  registered  in 
the  North    Riding,   except   that  obtained    by  Mcssi* 
Meggisorij  Pringlcy  and  Manisty.  j 

Metcalfe^  in  his  affidavit  in  opposition  to  the  rule,  stated.      1 
that  he  had  caused  several  writs  of  sequestration  to  beis^ 
sued  on  the  judgment  obtained  by  him,  and  sequestration^ 
to  be  granted  thereon,  for  levying  the  arrears  of  annuil^^ 

up<?^ 


Warkinqtoit. 
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upon  the  vicarage  oi  Leeke^  but  only  such  arrears  (with        1833. 
costs)  as  from  time  to  time  had  become  and  were  due  at 

'  ^  Cottle 

the  time  of  issuing  such  sequestrations,  and  not  for  levying        againtt 
the  penalty  of  1800/.  in  the  warrant  of  attorney  and  judg- 
meut  mentioned  ;  and  that  a  large  amount  still  remained 
due  to  him  in  respect  of  the  sums  directed  to  be  levied 
Tmder  the  said  writs  of  sequestrari  facias,  and  sequestra- 
lions;  and   that   he   claimed   to  retain  the  rents  and 
profits  received  by  him,  towards  payment  and  satisfaction 
of  the  said  several  arrears,  and  to  collect  such  rents  and 
profits  until   his   demands    should    be   fully   satisfied. 
Metcalfe   also    suggested    that    the    exchange    of   St. 
Lawrence  Jewry  for  Leeke^  was  made  for  the  purpose 
of  defeating  the  sequestration  on  the  former  vicarage. 

£d(y,  in  Easier  term  last,  shewed  cause.     The  first 
ground  laid  for  this  application  is,  that  the  judgment 
entered  up  in  the  name  of  the  plaintiff,  not  being  re- 
gistered, is  fraudulent  and  void  as  against  the  registered 
jodgment  of  Meggisoriy  Pringle^  and  Manisty^  by  the 
profision  of  8G.  2.  r.  6.  5. 1.;  and,  consequently,  that 
tbe  writs  ought  to  be  set  aside.     But  the  case  is  not 
within  that  statute.     The  statute  was  intended  to  pre- 
sent the  secret  conveyance  or  incumbering  of  lands ; 
^d  it  requires  the  registration  of  all  deeds  and  con- 
^ejances,  judgments,  &c.  whereby  any  lands,  tenements, 
^f     ^  hereditaments  may  be  any  way  affected  in  law  or 
^ttiiy.    The  proceeding   upon    this  judgment  begins 
*ith  a  fi.  fa.,  to  which  the  sheriff  returns,  that  the  de- 
i^ant  is  a  beneficed  clerk,  having  no  goods  in  the 
Wliwick  upon  which  a  levy  can  be  made,  and  then  the 
^tissues  for  sequestering  the  ecclesiastical  goods.     It 


Wauiington. 
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1833.        cannot  be  said  that  this  judgment  <^  affects  the  la 
"""""        within  the  meaning  of  the  statute.     As  to  the  < 

Cottle 

offurut  point,  that  Metcalfe  has  received  more  than  1800/. 
that  nothing  beyond  that  sum  ought  to  have  been  le 
it  may  be  proper,  in  the  first  instance,  that  the  M 
should  ascertain  what  has  in  fact  been  received. 

W.  H.  Watsoji  contra.  The  words  of  8  G.  2.  c.  6. 
extend  to  all  '*  honours,  manors,  lands,  tenements, 
hereditaments,"  and  require  a  memorial  to  be  regist 
of  all  deeds,  conveyances,  judgments,  statutes, 
recognizances,  "  of  or  concerning,  or  whereby" 
lands,  &c.  '^  may  be  any  way  nfTecled  in  lav 
equity."  [Parke  J.  Suppose  there  are  two  judgm 
and  the  party  who  has  obtained  the  later  judgi 
first  sues  out  execution.  Which  execution  « 
have  the  priority  ?]  The  first  sued  out*  \Parl 
Then  the  judgmetit  does  not  affect  the  lands.  L 
dale  J.  How  can  it  be  said  that  a  judgment  ai 
the  glebe  of  a  vicarage  ?]  The  fieri  facias  de  b 
ecclesiasticis  issues  on  a  judgment;  on  that  wr 
sequestration  issues,  whereby  the  profits  of  the 
may  be  taken  in  the  same  manner  as  the  profits  of 
land  were  taken  at  common  law,  by  a  writ  of  k 
facias  (a).  It  is  difiicult  to  say  how  the  land  car 
more  immediately  affected.  [Parke  J.  To  come  wi 
the  meaning  of  the  statute,  the  judgment  ought  to 
the  lands«  Here  that  was  not  the  case.  Nor  was 
living  ajfectedy  in  the  sense  of  the  act,  by  the  judgnx 
The  words  in  the  statute,  "  in  any  *-diay  affected  in 
or  in  eqnity,"  were  meant  to  have  an  operation  be; 

(a)  AthuQkk  V,  Cowiaii,  3  Bos,  -J-  PuL  4LM* 


Cottle 
against 

WARftlNOTON. 
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the  word  **  bound "     If  the  land  was  not  immediately,         1833. 
it  was  mediately,  affected  by  the  judgment. 

The  Court  («),  however,  being  of  opinion,  that  the 
judgment  did  not  need  registration,  referred  it  to  the 
Master  to  ascertain  what  had  been  levied  under  the  writs 
sued  out  by  Metcalfe. 

The  Master  now  reported  that  Metcalfe,  down  to 
AugiistlOih,  1832,  had  levied  2393/.;  and  Watso7i  moved 
that  the  report  should  be  confirmed,  and  that  so  much 
of  his  rule  as  was  not  already  disposed  of  by  the  pro- 
ceedings which  had  taken  place,  should  be  made 
^bsolate. 

Kelbf  shewed  cause.  By  the  terms  of  the  defeazance 
-of  the  warrant  of  attorney,  the  plaintiff  was  to  be  at 
liherty  from  time  to  time  to  levy  the  arrears  of  the 
Mnuity.  The  judgment  was,  therefore,  a  mere  security, 
fcy  virtue  of  which  the  arrears  might  be  levied*  When 
ihe  arrears  had  been  levied,  then  the  judgment,  by  the 
iigteement  of  the  parties,  might  be  put  in  force  for 
fiitare  arrears.  The  judgment  has  only  been  enforced 
fcr  levying  the  arrears.  [Parke  3,  The  judgment  may 
^  a  security ;  but  you  cannot  levy  in  all  above  the 
amount.  If  the  arrears,  at  one  time,  had  amounted  to 
2000/.,  it  is  clear  you  could  not  have  levied  above  the 
penal  sum.]  This  is  not  like  an  ordinary  judgment.  By 
^e  defeazance  to  the  warrant  of  attorney  it  is  agreed 
^t  no  execution  shall  issue  till  some  quarterly  payment 
^  in  arrear  thirty  days ;  and  in  every  such  case  it  shall 

a 

(a)  Dsnmnn  C.  J.,  LUtlcdale,  and  Parke  Js, 

be 


Waeuxotoit. 
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1838.        be  lawful  for  the  plaintiff  from  time  to  time  to  sne 
execution  for  the  arrears :  and  satisfaction  is  qibIj  U 

COTTUC 

affunst^  ^  entered  up  in  the  particular  event  stated.  At  any  j 
the  Court  cannot  be  asked  to  order  that  Metcalfe  shot 
pay  back  what  he  has  received  to  the  parties  maki 
this  application,  (or  there  are  large  arrears  of  1 
annuity.  This  is  an  application  to  the  equity  of  i 
Court.  [_Littledale  J.  How  can  it  be  said  that  tbu 
an  application  merely  to  the  equity  of  the  Cou 
Suppose  an  action  had  been  brought  upon  the  jai 
ment,  and  payment  pleaded,  the  plaintiff  could  not  b 
recovered  more  than  the  penal  sura.  After  the  wl 
penal  sum  had  been  levied,  the  parties  might 
trespassers  for  levying  on  another  sequestration.  Park 
On  suggestion  of  breaches  under  the  statute  of  { 
9  W.  3.  c.  1 1.  the  plaintiff  might  have  a  sci.  fa.  from  ti 
to  time  for  subsequent  breaches  and  execution ;  bol 
all  he  could  not  recover  or  have  execution  on  the  JM 
ment  beyond  the  penalty.]  To  order  the  surplus  to 
paid  to  the  present  applicants  would  debar  MdtA 
from  his  equity  on  that  fund  against  the  defendant, 
which  fund  Messrs.  JIf.,  P.,  and  M,^  have  no  right 

W.  H.  JVatsoriy  in  support  of  the  rule,  contended,  tl 
the  surplus  levied  ought  to  go  in  discharge  of  the  di 
due  to  Messrs.  Meggison,  Pringlc^  and  Manisiyt  as  1 
defendant  was  entitled  to  it,  and  had  assented  (by  < 
rule  of  Court)  to  the  surplus  being  paid  over. 

Per  Curiam  (a).  These  pai;ties  cannot  be  placed  i 
better  situation  than  if  an  application  had  been  made 

(a)  Denman  C.  J.,  Littledate,  Parke,  and  P<i//eioj|  Ji. 

tl 
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them  immediately  on  obtaining  their  judgment,  to  enter        18SS. 
up  satisfaction  on  the  record.     The  rule  will  be,  that       

•  r     •       1  1  1  Cottle 

satisfaction  be  entered  on  the  judgment  roll  as  of  and  against 
up  to  the  lOth  of  Augtist  1832;  and  that  the  Archbishop 
of  York  pay  over  to  Messrs.  Meggisorij  PringUj  and 
Mamsty,  all  sums  levied  on  the  vicarage  in  question 
since  that  day,  towards  satisfaction  of  their  judgment, 
giving  priority  therein  to  their  writ. 

Rule  absolute  accordingly. 


SiGGERS    QfJ^ainSt  Brett,  Clerk.  Wednesday, 

^  June  12th. 

THE  defendant,  being  a  prisoner  within  the  rules  of  Sections  87, 
the  King's  Bench  prison,  applied  to  be  discharged  first  general 
tt  sopersedeable,  pursuant  to  section  88.  of  the  first  term°2»^.4.f 
general  rule   of   Hil.   T.  2  W.  4.  {a)     The    plaintiff  t^^^^"' 
objected,  on  the  ground  that  the  defendant  had  agreed  fhl*^"*!^"  ^f 
'WH  to  supersede  the  action ;  to  which  it  was  answered,  the  marshal  of 

*  the  iiiDgs 

4at  no  notice  of  that  agreement  had  been  given  to  the  Be"fh  *nd 

°  *^  warden  of  the 

J^iwshal,  as  required  by  the  same  general  rules,  section  F*eet,  who  are 

Bupersedeable, 

^7.    Cause  was  shewn  against  the   discharge,   upon  apply  only  to 

persons  within 

Emmons   before   Pattesoii  J.,  at    chambers;    and   the  the  walls  of  the 

1  .  .  .        respective 

l^rned  Judge  there  decided  that  the  question  of  notice  prisons, 
^as  immaterial,  inasmuch  as  the  88th  rule  only  a[)plled 
^0 prisoners  within  the  walls;  but  he  left  it  to  the  de- 
teDdant  to  move  this  Court  if  he  should  be  so  advised. 
A  rule  was  accordingly  obtained,  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  forthwith 

(fl)  3  2?.^  Ad.  387. 

be 
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1833.        be  discharged  oat  of  the  custody  of  the  marsha 
this  action,  being  supersedeable  therein. 

R.  V,  Bichards  now  shewed  cause.  The  ml 
applies  to  prisoners  in  the  ^^  actual  custody*^  oftl] 
shal.  Those  are  the  words  used  in  the  rule,  sei 
which  applies  to  all  the  cases  contemplated  in  the 
and  actual  custody  must  mean  imprisonment  witi 
walls,  as  distinguished  from  confinement  with  bei 
the  rules.  The  mischief  which  this  rule  of  Cou 
intended  to  counteract,  was,  that  persons  vola 
remained  within  the  walls  of  the  prison,  when 
was  no  real  cause  for  their  detention  (a). 

Channell  contra.  The  construction  which  i 
tended  for  attaches  too  much  importance  to  the 
*^  actual."  A  person  within  the  rules  is  in  custoc 
is  under  restraint,  and  his  going  out  without  { 
sanction  would  be  an  escape  as  much  as  if  he 
within  the  walls.  The  alleged  purpose  of  the 
viz.  to  keep  the  gaols  clear,  does  not  appear  fro 
rules  themselves.  \_Patteson  J.  I  was  of  opinio 
the  eighty-seventh  section  of  the  late  rules  of  coui 
only  a  repetition  of  the  rule  of  Mich.  Jl  57.  G. 

(a)  The  affidavit  of  the  plaintiff's  attorney  stated  his  informal 
belief  that,  before  the  making  of  the  rules  of  Court  on  this  sutjec 
the  practice  of  many  persons  to  cause  themselves  to  be  arrested  ai 
mitted  to  the  prisons  of  the  King's  Bench  and  the  Fleet  for  the 
of  keeping  shops  therein,  and  to  enable  them  to  hold  lucrative  > 
ments  in  the  said  prisons,  such  as  cook,  kitchen-keeper,  racket 
ninc-pin-raaster,  and  others ;  and  that  the  said  rules  were  made  b 
the  marslial  and  warden  to  discharge  any  person  who  might  be 
voluntary  confinement. 

(A)  SM.^S,  522. 

intrc 
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introduced  for  the  purpose  of  extending  that  rule  to  the        1833. 
Courts  of  Common   Pleas  and  Exchequer.     And  the       " 

'  SiQGsms 

rule  of  57  G.  3.  was  intended  only  to  remedy  an  in-        y»*« 

coiiTenience  arising  under  the  rule  of  Trin.  T.  56.  G.  3., 

there  referred  to  (a).     Now,  the  early  part  of  this  last 

mentioned  rule  (of  which  only  the  last  clause  is  given 

in  the  books   of   practice)   refers    wholly   to   persons 

(i)  The  rule  (which  is  only  in  part  recited  in  5  M,8c  S,  522.)  is  as 
follows :~ 

^Vm.  T.  56  G.  3.     Whereas  by  a  rule  of  this  Court  made  in  Trinity 
**'o  in  the  twenty-first  year  of  his  present  Majesty's  reign,  it  was  ordered 
tbatthemanhal  of  the  marshalsea  of  this  Court  do  not  suffer  the  wives  or 
children  of  any  of  the  prisoners  to  lodge  in  the  prison  under  any  pretence 
^hstsotvcr;  and  whereas,  notwithstanding  the  above  order  of  this  Court, 
a  i»ictice  has  prevailed  for  the  wives  and  children  of  the  prisoners  to 
^^^  in  the  prison,  even  without  special  leave  or  permission  given  them 
oy  liie  nunhal  for  that  purpose ;  and  whereas  it  is  expedient  that  the  due 
^'ccolion  of  that  rule  should  be  revived  and  strictly  enforced,  except  for 
^'^  ipecial  cause,  to  be  judged  of  and  allowed  by  the  marshal,  and 
'^^I'vanb  notified  to  the  Judges  of  this  Court ;  it  is  therefore  hereby 
'"VKd  by  this  Court,  that  no  persons,  except  the  prisoners,  lodge  or 
^Wanat  daring  the  night  in  the  prison,  unless  by  the  permission  of  the 
"'iibil  for  special  cause,  which  shall  be  presently  written  in  a  book  and 
"S^cd  by  him,  and  laid  before  the  Judges  of  this  Court  in  their  chamber 
^  ^tttmaaUr  Hail,  within  the  first  four  days  of  the  term  next  ensuing, 
'^  ^cfa  permission  no  fee  or  gratuity  shall  be  taken  by  any  person 
^^iMioeTer;  and  it  is  further  ordered,  that  the  marshal  do  keep  a  book, 
*^o  shall  be  regularly  entered  from  time  to   time  the  number  of 
P^noos  sleeping  in  each  room,  which  book  shall  be  in  like  manner  laid 
^^the  Judges  of  this  Court  within  the  first  four  days  of  each  term  ; 
^  it  is  farther  ordered,  that  the  marshal  take  care  that  the  prison  doors 
U  ibnt  and  locked  for  the  night,  at  nine  of  the  clock  every  evening, 
*^in  term  time,  and  then  at  ten  of  the  clock,  and  that  the  coffee-room 
"■dti^ioom  be  shut  and  locked  at  ten  of  the  clock  every  night,  except 
Q  tBm  time,  when  the  same  may  continue  open  until  half-past  ten. 
^  it  is  further  ordered,  that  the  marshal  present  to  the  Judges  of  this 
^in  their  chamber  at  Weitmimter  Hall,  within  the  first  four  days  of 
^  tenn,  a  list  of  all  such  persons  as  are  supersedeal)le,  shewing  as  to 
^  KtioDs,  and  on  what  account,  they  are  so,  and  as  to  what  actions 
(if  any)  tbey  still  remain  not  supcrsedeablc. 

Vol.  V.  H  h  within 
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within  the  walls ;  it  would  seenii  thereforci  that  the  a 
eluding  part  was  meant  to  have  the  same  application. 

Denman   C.  J.     I   think,   upon  comparison  of 
rules  of  Court,  that  the  regulation  in  question  app 
to  persons  within  the  walls;  and  it  appears  to  me  t 
the  words  *^  actual  custody  '^  must  have  that  sense. 


LiTTLEDALE  J.  coucurrcd. 

Parke  J.  It  appears  clearly,  from  the  several  ml 
that  the  occasion  of  making  them  was  to  prevent  \ 
prisons  being  too  full. 

Patteson  J.  I  am  of  the  same  opinion;  and 
learned  Judge  {Bayley  J.),  who  was  on  the  beach 
this  Court  when  the  rule  of  Trin.  T.  5S  G.  3.  i 
made,  told  me  the  reason  of  it  was,  that  the  Co 
constantly  found  the  King's  Bench  Prison  full  of  ( 
sons  who  were  supersedeable,  and  would  not  go  out 

Rule  dischan; 


Wednesday, 
June  I2U1. 


Tessimond  against  Yardlev. 


The  act  1  IT.  4.  HTHE  plamtiff,  a  churchwarden,  commenced  prooei 
prove  the  pro-  mgs  against  the  defendant  in  the  Consistory  Co 

prohibition,"  ^f   Lichfield,   for   the  recovery   of   church   rates. 

Uiis  Court,*  question  of  boundary  being  raised  by  the  defendant, 

where  a  party 

has  declared  in  prohibition  and  succeeded*  to  grant  him  bis  costs  incurred  io  tbe  £ 

siastical  Court 

plu 


Yarslrt* 
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plaintiff  afterwards  obtained  a  rule  of  this  Court  calling  18SS. 

on  him  (the  plaintiff)  to  declare  in  prohibition ;  which  — ^ 

116  did,  and  obtained  a  verdict     The  Master,  in  taxing  jigamu 
the  costs,  disallowed  those  incurred  in  the  Ecclesiastical 
Court  before  the  prohibition,  and  a  rule  nisi  was  there- 
upon obtained  for  reviewing  the  taxation. 

F.  Bobinson  now  shewed  cause.     The  motion  must 

be  grounded  on  1  W.  4.  c.  21.  s.  1. ;  and  that  only  pro- 

^des  that  '^  the  par^  in  whose  favour  judgment  shall 

be  givoi,  whether  on  nonsuit,  verdict,  demurrer,  or 

otherwise,  shall  be  entitled  to  the  costs  attending  the 

application  and  subsequent  proceedings"     The  preamble, 

indeed,  states  that  *^  it  is  expedient  to  make  some  better 

provision  for  payment  of  costs  in  cases  of  prohibition;" 

bat  that  does  not  necessarily  apply  to  the  present  case : 

there  were  other  instances  in  which  the  former  law  had 

becQ  found  defective  in  this  respect,  and  to  which  the 

^^  enactment  is  applicable.     Scammell  v.  Wilkinson  (a), 

ftw^as  v.  Haroey  (i),  Brymer  v.  AtJcyns  (c). 

A*  r.  Richards  contra.  If  the  Master  cannot  tax 
these  costs,  then,  whenever  the  Court  grants  a  pro- 
on,  the  successful  party  is  left  without  remedy  for 
costs  below.  [Parke  J.  Could  not  the  Ecclesiastical 
Court  grant  the  costs  ?  They  had  jurisdiction  of  the 
'^^r  in  the  first  instance,  though  not  of  the  question 
'^  in  defence  to  the  action.]  They  have  no  power  {d). 
An  analogy  may  be  drawn  here  from  the  practice  in 
'^Icvin,  where  the  costs  below  are  taxed  {e).     [Little-' 

W  5£orf,  202.  (b)  IB,^  Ad.  154. 

(e)  2  Tiid,  549.  9th  ed.         (d)  See  Cromptm  T.  Watefford,  Hetiey,  167. 

(4  See  Danes  y.  James,  1  T.  R.  371. 

H  h  2  dale 


OKO 


CASES  IN  TRINITY  TEKivx 

dale  3.  There  the  proceecGDg  above  is  a  continuation 
the  original  suit.]    The  practice  before  the  late  act 
y*^       stated  in  Haughton  v.  Starkie  {a) ;  but  the  act  must 
taken  to  have  corrected  it  in  all  respects,  and  to  extei 
to  the  present  case. 

Per  Curiam.     The  words  of  tlie  act  are  express, 
may  be  hard  on  the  defendant  not  to  obtain  these  cost 
but  there  are  many  cases  to  which  the  same  observati( 
would  apply,  where  costs  cannot  be  recovered. 

Rule  discharges 

(a)   1  Stra.  82. 


wednaday,  HiLLARY  agaitist  RowLES  and  Two  Othefs. 

June  12th. 


-uTheUnifomiity  f\i^  the  7th  of  May  the  defendant  Regies  was  arrest 

cJ/^fProcewAct,  \J  ... 

2  jy.  4.  c.  59.  at  the  suit  of  the  plaintiflT,  and  executed  a  bail  bor 

rqxMls  sect.  24.  with  the  two  Other  defendants  as  his  bail.    On  the  15 

General  Rule  B^otxHes  not  having  put  in  bail  above,  the  plaintiff  t 

3r.4!?'andr  ^^  assignment  of  the  bail  bond,  and  issued  writ 

^''rt^lhddto*  suniraons  against  all  the  parties.     Plattj  in  this  f 

bail  on  a  capias  obtained  a  rule  to  shew  cause  why  the  proceedin 

do  not  put  in  ''  *- 

special  bail  the  bail  bond  given  in  the  orimnal  action  should  ' 

within  eight  .  f  . 

days  after  cxe-  sct  aside  for  irregularity;  on  the  ground,  prinr 

cutionofthe  ,  i_      i     n  i         1111  .      •     . 

process  upon  that  the  bail  bond  had  been  put  in  suit  too  sc 

tbrday^of  Bu<^  asmuch  as  the  first  rule  of  Court,  Hilaty  term, 

piaTn"tiff"ii^''  5.  24.  («),  directs  that  no  bail  bond  taken  in  L 

iTiediately  on  Middlesex  shall  be  put  in  suit  until  after  the  e 

the  expiration  ' 

of  that  time,  q{  four  days  exclusive  from  the  appearance  c 

may  put  the  "^  *  * 


bail  bond  in         prOCeSS. 
suit,  ^ 


(a)  3B.i  Ad.  377, 


Bowles. 
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Archhctd  now  shewed  cause.    The  rule  is  now  altered        18SS. 
hy  tlie  Uniformly  of  process  act,  2  W.  4.  c.  39.,  for  the        " 

Hillary* 

Schedule  to  that  act,  No.  4.,  gives  the  form  of  the  writ        agamtt 

of  ci^ias,  in  which  the  defendant  is  required  to  take 

notice  "  that  within  eight  days  after  execution  hereof  on 

him,  inclusive  of  the  day  of  such  execution,  he  should 

cause  special  bail  to  be  put  in  for  him,  in  our  court  of 

■ ■ ^  to  the  said  action,  and  that  in  default  of  his  so 

doing,  such  proceedings  may  be  had  and  taken  as  are 
inentioned  in  the  warning  hereunder  written."    And  the 
Warning,  sect  3.  states,  that  '^  If  a  defendant,  having 
given  bail  on  the  arrest,  shall  omit  to  put  in  special  bail 
^s  required,  the  plaintiff  may  proceed  against  the  sheriff 
or  on  the  bail  bond."     Before  the  act  of  2  W.  4.,  a  de- 
^^Qdant  arrested  in  London  or  Middlesex  had  four  days 
^^closive,  from  the  return  of  the  process,  to  put  in 
special  bail ;  and  the  rules  of  Hilary  term,  2  fK  4.  gave 
foQr  days  exclusive,  from  the  appearance  day,  before 
^e  bail  bond  could  be  put  in  suit.     Now,  the  defendant 
^^  eight  days  after  execution  of  the  process,  including 
^e  day  of  execution,  to  put  in  his  bail,  but  after  the 
^^iraUon  of  that  period  no  further  time  is  given :  so 
^bat,  the  arrest  here  being  on  the  7th,  the  proceedings 
^cre  properly  commenced   on   the   15th.     The  same 
point  has  lately  been  determined  in  the  Court  of  Ex- 
^equer,  Alston  v.  UndershilL  (a) 

Piatt  contriU     The  rule  of  Hilary  term,  2  JV.  4.  ex- 
pressly forbids  proceeding  on  the  bail  bond  till  after  the 
^^^pration  of  four  days  from  the  appearance  day,  and 
^  warning  referred  to  only  says  in  general  terms,  that 

M  3  Tyr,  427.   1  Cro.  &-  ii>  492.     And  see  Thompton  ▼.  Dicah  ^  Tjfr, 
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1838. 

HlLUkRT 

agamti 
BowLMM* 


if  bail  be  not  put  ia  as  required,  the  phuntiff  ^  mi^ 
proceed"  against  the  sheriff.  That  does  not  amount  to 
a  repeal  of  the  rule.  lUMedale  J.  The  form  of  dw 
capias  expressly  points  out  the  time  after  whidi  die 
plaintiff  may  proceed.] 


The  Court  held  that  the  acdon  was  rightly  ooni- 
menced ;  but  on  a  statement  of  merits  on  the  d^eodantsf 
part,  they  allowed  the  proceedings  to  be  set  aside  on 
terms. 


Wedmeaday 
JviMlStlu 


Thomas,  Gent,  against  Saunders  and 
Another,  Esquires. 


^-'^^2-The7&8G.4.     A    RULE  had  been  obtained,  calling  on  the  defend- 

C.50.  J.4J.,         XX  '  ® 

which  directs  ants  to  shew  cause  why  a  suggestion  should  not  b^ 

that  Ktiong 

biougfatformnj  entered  on  the  roll  for  the  purpose  of  changing  the 

panumoce  of  venue,  on  the  ground  of  prejudice  in  the  county  where 

shali'be  tried  ^^  ^^  ^^  present  laid.   The  plaintiff  had  been  oommittad 

whm^fact  ^  prison  by  a  warrant  under  the  hands  and  seals  of 

wM^commiued,  jij^  defendants,  justices  of  the  county  of  the  borough 

the  case  of 
parties  exer- 
cising parti-        demolish   a    dwelling-house,    contrary   to    the    statute 

calar  powers 

cooferrcd  by       7  &  8  G.  4.  c.  30.  s.  8.,  and  for  that  committal  he  brought 
In  an  action    his  action  of  false  imprisonment  against  them. 

against  justices 
for  falsely  im- 
priioning  the 
plaintiff  on  a 


of  Carmarthen^   for  riot  and  feloniously  beginning  to 


Sir  James  Scarlett  now  shewed  cause,  and  relied  on 


charge  offelo-    ggct.  41.  of  the  act,  which  provides,  "  that  all  actions 

niously  begin-  ^  *^  ' 

v^  ^  ^^^^    ^"^d  prosecutions  to  be  commenced  against  any  person 

contrary  to  the 

act,  the  Court  granted  a  rule  to  change  the  Yenue,  on  a  suggesUon  that  a  fidr  trial  ooold^ 

tiot  be  had  in  the  county. 

fam. 
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for  any  thing  done  in  pursuance  of  this  act«  shall  be  laid       183S. 
and  tried  in  the  county  where  the  fact  was  committed." 


J(An  Eums  contrft.     The  matter  complained  of  here 

18  not  a  thing  done  in  pursuance  of  the  act  within  the 

meaning  of  the  clause.     That  relates  to  the  exercise  of 

peculiar  powers  given  by  this  act,   as  in  the  case  of 

sammary  convictions.     Here  the  defendants  were  not 

acdng  on  any  such  powers,  but  in  the  course  of  the 

common  law.      The    more   general    clause,   21  Ja,  !• 

C.12.  5.5.9  to  which  this  corresponds,  was  passed  for 

the  purpose  of  making  certain  actions  local  which  would 

othenrise  have  been  transitory,  but  does  not  prevent 

tke  Court  irom  removing  the  trial  of  a  cause,  by  sug* 

gestion,  from  a  county  where  it  could  not  be  fairly  tried. 

[Park  J.  The  7  &  8  G.4.  c.  SO.  5.41.  applies  to  cases 

wbere  the  thing  is  done  by  colour  of  the  act ;  where  it 

coddnot  have  taken  place  if  the  defendants  had  not 

been  armed  with  powers  which  the  statute  gives.     When 

tl^^pirties  are  acting  on  the  jurisdiction  so  conferred, 

^limitation  operates,  but  not  when  they  are  proceed- 

^  npoQ  a  common  law  authority.] 

^  Court  made  the  rule  absolute  for  changing  the 
^OJO«  to  the  county  of  Brecon. 


Tbomas 

against 
Sauvdkrs. 


Hh  4 
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18SS. 


Pope  against  Langworthy. 


mere  certain      A  SSUMPSIT  for  tolls  by  ihe  plaintiflF  as  fiun 
J^Ucte?'  ^^  renter,  and  collector  of  the  tolls  upon  a  tump 

SrSfrectUmof  ^^^^  ^^  ^^®  county  o{  Somerset.     Plea,  the  general  is 
truBiewfor        ^j.   ^[,g  i^igi  before  Alderson  J,,   at  the  Somerseti 

amending,  im- 

proTing,  and       Summer  assizes    1831,   a  verdict  was   found   for 

repairing  the 

same,  and  the     plaintiff,  subject  to  the  opinion  of  this  Court  on 

truitces  were 

empowered  to      followmg  Case :  — 

^ues  oiTthe  ^  By  a  local  act,  1 0  G.  4.  c.  xciii.,  intituled,  '<  An  Ac 

receive  toTi»*°  more  effectually  repairing  and  improving  several  It 

there 'w^rlcer-  ^hich  lead  to  and  through  the  Town  and  Borougl 

tain  portion  of  Chard  in  the  County  of  Somerset  J"  it  was  enacted,  tba 

one  of  the  said  " 

roads,  which       statute  should   be  put  in  execution   for   the   puri 

they  were  pro- 
hibited from  re-  amongst  Others,  ^^  of  amending,  altering,  diverting^  t 

pairing  or  im-      .  .  j      •  •  •  j  i  •        •  •     .» 

proving,  and  on  mg,  wideumg,  improving,  and  kieepmg  m  repair/  sei 

\vhich  they  were  i         /•      l  •   i     ^i_  t      • 

not  to  erect  toll  roads,  ot  which  the  roads  m  question  are  part. 

^*  t?eld  that  a  trustees  were  empowered  to  erect  turnpikes,  tolI*g. 

hT^ai"  n"iibe'  ^^'  "P^">  across,  Of  near  the  side  or  sides  **  of 

list-nieniioned  loads  thereinbefore  described,  or  any  of  them,"  an 

road  for  more  " 

than  a  hundred   receive  there  certain  tolls.     All  monies  arising  fronc 

yards,  includ- 
ing Uie  excepted  tolls  were  directed  to  be  applied,  after  payment  of 

part,  but  less  if    ^   .       .      .  ,      ,   ,  •     i   i  .  i 

that  part  were  tain  incidental  expenses  and  debts,  interest  due 
not  exempted  mortgages,  &c.,  and  expenses  of  building  toll^hoi 
50. T,  c.  126.  ^^'J  ^"  defraying  the  expenses  of  making  or  diver 
*^^*  altering,  raising,  widening,  improving,  repairing, 

preserving  the  said  roads,  and,  lastly,  in  paying  ofl 
debts.  The  trustees  were  prohibited  from  appl 
any  of  the  tolls  *^  in  or  towards  the  repairing,  ligh 
or  improving  any  of  the  streets,  highways,  or  p 

w 
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within  the  said  town  and  borough  o(  Chard  J*    By  virtue        18SS. 
of  this  act  the  trustees  erected  a  turnpike-gate,  called  the        *T 
east  gatei  at  the  eastern  entrance  of  Chard,  upon  the        agntna 
road  after  mentioned,  leading  from  Crewkeme  to  and 
through  Chard  towards  Ilminster,  at  which  gate   the 
plainti£P  was  the  collector. 

An  act  of  the  11  G.  4.  repealed  the  clause  of  10  G.  4«9 

which  enacted,  that  the  trustees  should  not  apply  the 

tolls,   towards    repairing,  &c  any  of  the  streets,  &c. 

within  the  town  and  borough  of  Chard,  but  provided 

that  none  of  the  tolls  should  be  laid  out  and  expended 

in  the  repidr  and  improvement  of  certain  streets  in  Chardj 

therein  particularly  described,  and,  among  others,  the 

prindpal  street,  extending  from  the  School-house  Porch 

to  a  dwelling-house  in  this  act  described,  at  the  west  end 

of  the  town ;  and  it  forbade  the  erecting  of  any  toll- 

glte  within  those  limits. 

The  Uminster  turnpike  road  (described  in  the  local 
set  of  9  G.  4.,  under  which  it  is  maintained,  as  **  The 
turnpike  road  from  the  east  end  of  the  town  of  Chard 
*Wngh  Uminster")  joins  the  Crewkeme  turnpike  road 
^ve  mentioned  at  a  place  called  the  School-house 
^ftrdeftf  at  the  entrance  of  Chard,  the  said  Crewkeme 
^"^  passing  through  the  east  gate,  and  through  the 
^<^wn  of  Chard,  to  the  said  point  of  junction. 

The  defendant  passed  in  a  carriage  on  the  Crewkeme 
^^^^  through  the  east  gate,  and  thence  to  the  Chard 
^'"ms  hotel  io  the  town  of  Chard,  and,  on  the  following 
^^y,  returned  in  the  same  manner,  on  each  occasion 
^Qsbg  to  pay  the  toll  of  6d.  which  was  demanded  of 
'^im.  From  the  east  gate  to  the  point  where  the  II- 
^nster  road  joins  the  Crewkeme  road,  the  distance, 
^veiled  by  the  defendant,  is  forty  yards ;  from  the  east 

gate 
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1888.       gate  to  a  place  called  the  SchooUhome  Porck^  1 
""""*       the  gate  and  the  hotel,  is  less  than  a  hundred 

Pops 

mgainat  bot  the  whoIe  distance  so  travelled  by  the  dc 
to  the  Chard  Arms  hotel  is  several  hundred 
The  road  from  the  SchooMouse  Porch  to  the 
a  part  of  the  road  which  the  trustees  are  restraini 
repairing  or  improving*  Before  the  passing 
10  G.  4.  the  trustees  repaired  the  whole  road,  in 
the  part  from  the  hotel  to  the  School-house  Porci 
ever  since  that  period,  they, have  exercised  cent 
the  part  which  they  are  restrained  fiom  repair 
preventing  nuisances  upon  it« 

The  question  for  the  opinion  of  the  Cou 
whether  under  s.  S2.  of  the  general  turnpike  act  i 
c.  126.)»  which  exempts  all  horses,  carriages,  Sec, 
shall  only  cross  any  turnpike-road,  or  shall  n 
above  100  yards  thereon,''  the  defendant  was  ei 
from  the  payment  of  toll  at  the  eastern  gate  of  C 

This  case  was  argued  in  the  present  term  bj 
for  the  plaintiff,  and  Erie  for  the  defendant,  v 
deavoured  to  distinguish  the  case  from  Bussey 
rey  (a),  on  the  ground,  that  the  trustees  hei 
expressly  prohibited  from  laying  out  their  ft 
improving  the  portion  of  road  in  question,  fir 
SchooUhouse  Porch  to  the  Chard  Arms  hotel,  as 
from  taking  tolls  on  it.     But 

The  Court  (i)  held  that  the  two  cases  were  i 
tinguishable. 

Postea  to  the  [ 

(a)  4J?.4^^rf.  98." 

{p)  Denman  C,  J.,  LUtledale,  Parke,  and  PutUson  Jt. 
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18SS. 


REGULiE  GENERALES(a)- 

It  is  ordered,  That  in  all  cases  in  which  a  Defend* 
ant  shall  have  been,  or  shall  be  detained  in  prison  on 
Boy  writ  (^capias  or  detainer,  or  being  arrested  thereon 
shall  go  to  prison  for  want  of  bail,  and  in  all  cases  in 
which  he  shall  have  been,  or  shall  be,  rendered  to 
prison  before  declaration,  the  plaintiff  in  such  process 
shall  declare  against  such  defendant  before  the  end  of 
the  next  term  after  such  arrest  or  detainer,  or  render  and 
^ice  thereof,  otherwise  such  defendant  shall  be  entitled 
to  be  dbcharged  from  such  arrest  or  detainer,  upon 
^tering  an  appearance  according  to  the  form  set  forth 
in  the  statute  2  W.  4.  c.  S9«,  Schedule  No.  2.,  unless 
ftfther  time  to  declare  shall  have  been  given  to  such 
plamtiffby  rule  of  Court  or  order  of  a  Judge. 

(Signed  by  all  the  Judges.) 

It  is  ordered.  That,  from  the  present  day,  in  all 
acdoDs  against  prisoners  in  the  custody  of  the  Marshal 
rfthe  Marshalsea,  or  of  the  Warden  of  the  Fleet,  or  of 
Ae  sheriff,  the  Defendants  shall  plead  to  the  declaration 
t  the  same  time,  in  the  same  manner,  and  under  the 
suQe  ndes  as  in  actions  against  defendants  who  are  not 
Ml  custody. 

(Signed  by  all  the  Judges.) 

(*)  Tbete  rules  were  read  in  Court  on  the  S4th  day  df  ATe^* 
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CASES 


1833.  ARGUED  AND  DETERMINED 


IM  TBS 


Court  of  KING'S  BENCH, 


IK 


Michaelmas  Term, 

In  the  Fourth  Year  of  the  Reign  of  William  IV. 


MEMORANDUM. 

In  Trinity  vacation,  John  Balgw/^  of  the  Middle  Ta^ 
Esq.,  was  appointed  one  of  His  Majesty's  counsel,  IQ^ 
took  his  seat  within  the  bar  on  the  first  day  of  thb  tenn- 

REGULA  GENERALIS. 

It  is  ordered,  that  from  and  after  the  10th  diy  of 
July  next,  where  the  plaintiff  proceeds  by  action  of  debt 
on  the  recognizance  of  bail  in  any  of  the  Courts  it 
Westminster^  the  bail  shall  be  at  liberty  to  render  their 
principal  at  any  time  within  the  space  of  fourteen  di^ 
next  after  the  service  of  the  process  upon  them,  hot  not 
at  any  later  period ;  and  that  upon  such  render  btfV 
duly  made,  and  notice  thereof  given,  the  proceediiig* 
shall  be  stayed  upon  payment  of  the  costs  of  the  writ 
and  service  thereof  only. 

Signed  by  all  the  Judges  on  the  17th  of  June  1855* 
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18SS. 


The  King  against  The  Inhabitants  of  Leake. 

INDICTMENT  for  the  non-repair  of  a  road  lying  on  T}elnhMbit»ntM  '.^rS 
of  m  panth  ara    ^/^  „^ 

the  east  side  of  Hobhole  Drains  in  the  parish  of  bound  by  Uw^ 

_  ,  ,       .  .      *o  repair  all 

L^ake^  in  the  county  of  Lincoln^  beginning  at  a  certain  roads  within  it 
bridge  called  or  known  by  the  name  of  SimorCs  House  and  used  bj  th« 
Bridge,  situate  in  the  parish  of  Leake,  and  continuing  Slough  there  ba 
from  thence  in  a  northwardly  direction  towards  and  guchnSSsly^ 
^into  a  certain  other  bridge,  situate  at  Lade  Bank,  in  ^^K"***} 
the  county  aforesaid,  containing  in  length  1160  yards,  j*  ▼«ted  in  fee 
and  in  breadth  eleven  yards.     At  the  trial  before  Tin-  certain  public 

jiriT  t"«-.»r^  •  purposes,  tlicy 

<<^  L.J.,  at  the  Lincoln  Summer  assizes,  1831,  a  ver-  may  dedicate 
diet  of  guilty  was  entered,  subject  to  the  opinion  of  this  theuteof  the 
Com  on  the  following  case :  -  Er^hway,  ;«>. 

By  an  act,  41  G.  3.  c.  135.,  for  the  more  effectually  ^^l^lf^i^ 
dnining  certain  tracts  of  land  called  Wildmore  Fen,  and  con«»tent  with 

the  purposes 

^fA  aod  East  Fens,  and  other  lands  in  the  county  of  ^or  which  the 

• .  ,  land  is  rested 

^Kcdn,  certain  commissioners  were  appointed  for  the  in  them. 

n-^  -         -     -     .  -  ,  .  ,  By  an  act  for 

purpose  of  such  drainage,  and  by  section  11.  they  were  draining  fen 
Wthorised  to  make  the  drains  and  other  works  therein  JonSswere**" 

authorised  to 
makedrainsand 
^  works  therein  prescribed,  and  also  to  make  a  new  cut  or  main  drain  as  therein  men- 
^ODid,  and  to  dispose  of  all  earth  and  soil  arising  from  the  drains  directed  to  be  made,  in 
^*Biog  banks,  at  certain  distances,  on  each  side  thereof;  and  the  banks,  drains,  &c.  were 
to  iiBtin  under  their  control,  for  the  purposes  of  the  act.  The  commissioners,  under  the 
P**tn  of  the  act,  made  a  drain  according  to  the  act,  and  with  the  earth  taken  from  it  made 
*teon  one  side  of  it,  of  the  average  breadth  of  forty  feet :  this  drain  and  bank  were  nerer 
P*(tof  the  fen,  but  were  old  inclosed  land,  and  bounded  by  old  inclosures  on  both  sides; 
^tbe  land  upon  which  they  were  respectively  made,  was  purchased  by  the  commissioners 
**  tke  purposes  of  the  act.  The  bank  had  been  used  for  about  twenty-five  years  as  a 
Nilie  highway,  and  was  a  convenient  and  useful  road  for  the  public. 

^poos  special  case,  stating  these  facts,  it  was  held  by  Denmnn  C.  J.  and  Parke  J.,  Little^ 
"'''J.  diasentiente,  that  the  dedication  of  this  part  of  the  bank  as  a  road  to  the  use  of  the 
^^^  was  not  inconsistent  witii  the  purposes  to  which  the  commissioners  were  bound  by 
"'^  act  to  apply  it ;  it  not  appearing  by  the  case,  (which,  however,  ought  to  have  been 
'"'^  express  on  these  points ;  per  Parke  J. )  that  the  cleansing  of  the  drains  or  any  other 
^'^'pote  of  the  act  had  been  or  was  likely  to  be  interfered  with  by  such  user  of  the  soil. 

prescribed ; 


470  CASES  IN  MICHAELMAS  TERM 

18SS.  prescribed;  and,  among  other  things,  they  were  autbo- 

""""^  rised  and  required  to  make  a  new  cut  or  main>  drain 

The  Kino  ^ 

agaitui  from  HcbhoU  Gawt^  in  the  river  Witham^  in  a  northward 

The  Inhabit.  ...                   ,             hi**.              t%   • »               •    i^ 

mots  of  direction  to  a  place  called  Bennington  Brtdge^  and  thenoe 

Lbaxx» 


in  continuation  to  a  place  called  Simon*s  House 
and  from  thence  across  the  Ijode  Bankf  and  thenoe  to  the 
lands  of  Toynton  St.  Peter' Sf  which  said  main  drain  at 
Bennington  Bridge  was  to  be  made  of  a  certain  widti^ 
and  slope  described  in  the  act.    And  they  were^  l^  8e^«» 
tion  12.,  further  authorised  and  required  to  dispose  oT 
all  the  earth  and  soil  arising  from  the  several  cots  and 
drains  therein  before  directed  to  be  made,  in  tfxmiog 
banks  on  each  side  thereof  respectively,  at  least  six  tod 
distant,  at  an  average,  from  the  verge  of  the  slopes  or 
batters :  and  they  were  to  make,  erect,  alter,  &c«  stidi 
other  cuts,   drains,   and   banks  as   they  should  think, 
necessary  in  the  East  Fen^  &c.     And  by  section  14.  it 
was  further  enacted,  that  the  several  cuts,  drains,  banks, 
&c.  and  other  works  thereinbefore  directed  to  be 
cuted  by  the  said  special  commissioners,  should  be 
cuted   under   the  direction   and  control,   and  to  die 
satisfaction   of  certain  commissioners  in  the  said  act 
mentioned,  called  general  commissioners;  and  sbonkU 
from  and  after  the  completion  thereof  be  vested  in^ 
and   for   ever    afterwards   remain,   continoe,   and  b0 
subject  and  liable  to  the  power,  jurisdiction,  and  sok0 
control  of  the  said  general  commissioners,  or  any  fiw0 
or  more  of  them,  in  such  and  the  like  manner  as  if  the 
same  had  been  made,  done,  and  executed  under  the 
authority  of  an  act  therein  recited,  passed  in  the  secoad 
year  of  George  III.,  for  draining  and  preserving  certam 
lands  therein  mentioned,  and  other  purposes ;  by  which 
said  act  of  the  second  of  George  III.  the  aaid  geoeni 
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eommissioners  bad  the  same  powers  of  purchasing  landsf        1 833. 
or  making  compensation,   for  the  purposes  of  such 

The  Kiva 

dnioage,  as  are  contained  in  the  act  of  41  G.  3.  c.  135. ;        agabut 

Hie  Inhabit- 

vUch  lands,  when  so  purchased,  were  to  be  conveyed        sou  of 

to  the  said  general  commissioners,  and  entirely  divested 

ftomdie  vendors  (as  in  this  act  of  41  G.  3.)  and  vested 

in  the  said  commissioners  for  the  purposes  of  that  act 

of  the  second  year  of  George  III.     And  by  the  41  G.  3« 

clS5.it  was  further  enacted,  (s.  19.)  that  the  said  special 

commissioners  should  have  full  power  and  authority  to 

igiee  with  the  proprietors  of,  and  persons  interested  in, 

t&y  lands  or  tenements  which  the  said  commissioners 

should  judge  necessary  or  expedient  to  be  cut,  dug,  or 

otherwise  made  use  of  for  the  purposes  of  the  act,  for  the 

purchase  of  the  same,  or  for  allowing  compensation  for 

uyiojuiy  that  might  be  done  thereto:  and  that,  in  case 

^  purchase,  all  such  contracts,  agreements,  sales,  con- 

▼cjwices,  &c  should  be  valid  and  effectual  in  law  to  all 

lotents  and  purposes  whatsoever,  to  convey  all  estate 

*Qd  interest  of  the  person  conveying,  and  all  right,  title, 

^^^  interest,  trust,  or  claim  of  any  person  whatsoever 

to  the  said  commissioners. 

The  commissioners  under  the  above  act  forthwith 
Bide  a  drain,  called  Hobhde  Draiuj  as  directed  by  the 
let,  in  a  straight  line  from  Hobhole  in  the  river  JViiham 
to  ToyUon  Si.  Peter's.  The  length  of  this  drain  from 
f^Ahole  to  Bennington  Bridge  is  about  six  miles ;  from 
^nniffg/o/i  Bridge  to  Simon's  House  Bridge  about 
8U  yards ;  from  Simon's  House  Bridge  to  Lade  Bank 
1160  yards;  and  from  Lade  Bank  to  its  termination  in 
^  lands  in  Toynton  St.  Peter* s,  about  four  miles.  The 
commissioners  made  a  bank  on  the  east  side  of  the 
^iiio,  with  the  eartli   taken  from  it,  in  the  manner 

directed 


LlAKI* 
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]  8S8«        directed  by  the  act,  and  of  the  average  breadth  of  foit 
■         feet.     The  drain  and  bank  from   Bennington  Bride 

The  Kmo  *'  ^ 

agamti        northward  to  Lade  Bank  was  never  part  of  the  fen,  bo 

The  Inhabit- 

antt  of        was  old  inclosed  land,  and  is  bounded  by  old  indosore 
on  both  sides ;  and  the  land  upon  which  the  drain  man 
bank  are  respectively  made  was  purchased  by  the  com 
mbsioners  for  the  purposes  of  the  act.     The  said  banl 
has  been  used  by  all  persons  for  about  twen^-five  yean 
as  a  public  highway  for  horses,  carts,  and  carriages 
without  intermission,   and   is  a  very  convenient  anf 
useful  road  for  the  public.     About  two  miles  of  this 
road,  commencing  at  Bennington  Bridge^  and  extendii^ 
northwards  towards  Toynton  St.  Peter^s^  are  in  theparisb 
of  Leake.     The  part  indicted  is  that  part  of  these  two 
miles  (in  length   1160  yards)  between  Simon* s  House 
Bridge  and  Lade  Bank.     It  is  in  the  parish  of  Leak^ 
and  out  of  repair  as  charged  in  the  indictment.    That 
is  a  road,  joining  the  road  in  question,  leading  froo 
Simon^s  House  Bridge  to  Leake  town. 

By  virtue  of  another  act  of  parliament,  passed  in 
1807,  certain  commissioners  for  draining  the  eastaod 
west  fens,  set  out,  and,  in  September  1820,  awarded,  t 
public  carriage  road  of  the  width  of  fifty  feet,  begtnniif 
at  Ijade  Bank  at  the  northern  termination  of  the  ptft 
of  the  road  now  indicted,  and  forming  a  continuous  afld 
straight  line  therewith,  and  proceeding  along  the  said 
east  bank  to  the  northernmost  extremity  thereof  wbeie 
it  joins  another  public  highway. 

The  parish  of  Leake  has  always  repaired  the  part  of 
the  said  road  on  the  east  bank  from  Bennington  Briiff 
to  Simoris  House  Bridge^  and  from  Lade  Bank  northward 
as  far  as  the  parish  of  Leake  extends ;  and  it  was  proved 
that  about  ten  years  ago  that  parish  repaired  the  part 
of  the  road  now  indicted. 

If 
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If  the  Court  should  be  of  opinion  that  the  parish  of  183S. 

Ltake  was  liable  to  repair  the  part  of  the  road  indicted,  

tben  the  verdict  of  guilty  wa3  to  stand ;  if  not,  then  a  against 

verdict  of  not  guilQr  to  be  entered.     This   case  was  ants  of 
aigued  last  Easier  term  (a). 

WhUekursij  for  the  crown,  contended,  first,  that  it  was 
competent  to  the  commissioners,  in  whom  the  soil  was 
vested,  to  dedicate  a  part  of  it  to  the  use  of  the  public 
as  8  highway,  and  that  if  it  was  so,  it  was  clear  that 
such  dedication  had  taken  place ;  secondly,  that  it  was 
not  necessary,  to  charge  the  parish,  that  it  should  have 
adopted  the  highway ;  and,  thirdly,  that  if  it  was,  the 
parish  had  adopted  it  Upon  the  first  point  he  argued 
tha^  as  by  the  41  G.S.  c.  135.  the  lands,  when  pur- 
dttted,  were  to  be  conveyed  to  the  commissioners,  and 
cntbely  divested  from  the  vendors,  the  commissioner 
vere  owners  of  the  fee,  and  as  such  might  dedicate  the 
^oAce  of  the  soil  as  a  road  to  be  used  by  the  public* 
The  fiict  that  the  commissioners  here  were  trustees  for 
a  special  purpose  did  not  shew  that  they  had  no  power, 
la  71k  'Bugfy  Charity  v.  Merryaoeather  (6),  the  owuers 
of  the  fee  simple  were  trustees,  and  it  was  not  objected 
dut  they  could  not  dedicate.  [Parke  J.  They  were 
^  trustees  as  to  the  profits ;  they  acted  as  ordinary 
<^VDers.]  In  Rex  v.  Edmonton  (c),  the  dedication,  if  any, 
^  by  the  churchwardens  of  Edmonton^  who  were 
^nistees  for  the  owners  of  freehold  messuages  withia 
^  parish  of  Edmonton  ;  and  it  was  held  tliat  the  road 
^public,  and  that  the  parish  were  liable  to  repair. 
'^  is  a  direct  authoriQr  that  the  commissioners  in 

(a)  Before  Denman  C.  J.,  LUtledale  and  Parke  Js. 

(i)  11  Eatt,  375.  note  (a).  (c)  2  Moody  i  U,  24. 

Vol.  v.  I  i  this 
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18SS*  this  case  may  dedicate.     So,  in  Rex  t.  Wri^  (aX  ^ 

^~~~  missioners  under  an  inclosure  act  bad  been  tsamrm 

Thm  Knro 

agahut  to  sct  out  public  and  private  roads ;  the  fcnncr  u 

TIm  Inbabit-  . 

Mu  of  repaired  by  the  township,  the  latter  by  sndi 


the  commissioners  should  direct :  and  the  poUic  n 
were  to  be  sixty  feet  wide  between  the  fences.  The  c 
missioners  in  their  award  described  a  road  as  prh 
and  eight  yards  wide;  but  in  setting  it  out,  a  qpac 
sixty  feet  was  left  between  the  fences,  and  they  cUrei 
both  the  public  and  private  roads  to  be  repaired  by 
township.  The  centre  only  of  the  sixty  feet  was  o 
narily  used  as  a  carriage  road ;  and  Parke  Z.^  who  ti 
the  cause,  thought  the  commissioners  had  excee 
their  authority  in  awarding  that  a  private  road  sin 
be  repaired  by  the  township,  but  left  it  to  tbe  joiy 
decide  whether  the  road,  though  originally  meant  lo 
a  private  road,  had  not  subsequently  been  dedioatec 
the  public ;  and  this  Court,  on  motion  for  a  sew  ti 
held  that  the  case  had  been  properly  submitted  to 
jury.  \^Parke  J.  There  the  lord,  or  owner  of  the 
joining  land,  was  the  person  to  dedicate.]  There 
be  no  doubt  that  some  person  had  the  power  to  d 
cate.  In  Rex  v.  Mellcr  {b\  the  point  might  have  h 
raised,  but  was  not.  It  may  be  further  contended  I 
that  the  commissioners  could  not  dedicate  the  nsi 
this  part  of  the  bank  to  the  public,  because  the  pn 
right  to  use  it  as  a  highway  may  interfere  with 
purposes  for  which  the  soil  was  vested  in  the  oomii 
sioners.  But,  first,  the  bank  itself  is  not  necenaiy 
the  purposes  of  draining  the  fen.  The  commissioo 
are  authorised  to  make  cuts  and  drains;  and  as, 

(a)  5B.4;Ad.  681.  (f,)  1  B.  4^  Ai,  S9. 

OK 
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Older  to  do  so^  they  must  dig  out  the  soil  where  these  1838. 
cats  and  drains  are  made^  it  became  necessary  to  provide  "*~~~ 
8  place  for  depositing  the  soil :  but  with  reference  to  agahut 
die  drainage  of  the  fen^  it  was  wholly  unimportant  what  anti  of 
became  of  that  soil.  The  commissioners  are  expressly 
andKNrised  to  dispose  of  the  soil  arising  from  the  cuts 
and  drains  in  forming  on  each  side  thereof  banks  six 
fcet  distant  from  the  verge  of  the  slopes.  They  might 
dearly  give  the  public  the  right  of  using  the  sur&ce  of 
diet  bank  as  a  road,  unless  such  use  of  it  necessarily 
impedes  the  draining  of  tlie  fen.  It  is  found,  as  a  &ct» 
dial  die  public  have  used  it  as  a  highway  for  twenty- 
fire  years ;  it  is  not  stated  that  during  that  period  such 
public  user  has  ever,  in  any  degree,  impeded  the  drain- 
ing of  the  land,  and  it  is  not  to  be  presumed  that  it  will 
do  ao  in  future :  it  lies  on  the  defendants,  at  least,  to 
their  that  the  right  of  the  public  so  to  use  it  must,  of 
^omtjf  impede  the  draining  of  the  fen.  Secondly,  it 
is  dear  that,  by  common  law,  the  inhabitants  of  a 
pirbh  are  bound  to  repair  all  public  highways  within 
it  Where  a  road,  by  user,  has  become  a  public  high- 
^i  no  adoption  of  it  by  the  inhabitants  of  the  parish 
v  necessary  to  make  them  liable.  The  doctrine  that 
tt  adopdon  by  the  parish  is  necessary  to  make  the 
INtriih  liable  to  repair,  was  first  stated  by  BayleyJ. 
inJZfirv.  The  Inhabitants  of  St.  Benedict  (a);  but  it  is 
not  supported  by  any  other  authority,  and  has  not  been 
gneraUy  approved  of  in  the  profession.  Thirdly,  sup- 
potiog  an  adoption  by  the  parish  necessary,  they  have 
h«e,  m  fiu^  repaired  not  only  a  part  of  the  road,  but 
^  Tery  part  indicted. 

(a)  4B.i  A.  450. 

I  i  2  Waddington 


I 
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1888.  Waddington  contii.    The  road  in  question  was  not  i 

public  highway :  first,  because  it  could  not  become  so 
and  secondly,  if  it  could,  it  has  not    The  land  wai 


The  Kma 


Th«  Inhabit-  -.  . 

aoti  of       vested  in  the  commissioners  for  the  purpose  of  ezecntiiif 
the  drainage  works  mentioned  in  the  act  of  pariiameiit 
they  made  a  bank,  and  the  public  have  used  the  sur&o 
of  that  bank  as  a  highway;  the  user,  as  esfdaine^ 
began  by  usurpation.     The  commissioners  having  no 
occasion  for  the  bank,  permitted  the  public  to  use  tbe 
surface  of  it,  which  was  not  required  for  the  pnrpoies 
of  the  drainage :   that  was  not  evidence  for  the  joiy 
to  presume  a  dedication*    But  even  if  the  commissionm 
had  wished  and  intended  to  dedicate  the  surface  to  the 
public,  they  could  not  do  so  consistently  with  the  other 
duties  which  they  are  required  to  perform.     By  sectioa 
12.  the  commissioners  are  authorised  to  dispose  of  all 
the  earth  and  soil  arising  from  the  cuts  and  dniDf 
therein  directed  to  be  made,  scoured,  and  cleansed,  in 
forming  banks,  and  they  are  to  make,  aUer^  support^ 
repair,  or  remove,  all  cuts,  drains,  &c     Non  ooostit 
that  it  may  not  become  necessary  for  the  purpose  of 
aUering  the  drains  adjoining  the  bank,  for  the  com- 
missioners to  take  possession  of  this  bank,  and  thereiv 
obstruct  the  highway ;  but  supposing  the  argument  oi 
the  other  side  to  prevail,  if  they  do  so,  they  may  be  in- 
dicted for  a  nuisance.   It  might  be  their  duty  to  build  oo 
this  bank,  if  that  became  necessary  for  the  purposes  of  tht 
drainage.    ILittledale  3.    The  fact  ought  to  have  been 
found  by  the  jury,  whether  the  powers  of  the  comffii^' 
sioners  could  have  been  exercised  consistently  with  the 
public  right  to  use  this  as  a  highway.     It  is  possibk 
tunnels  might  be  made  through  tbe  bank  without  en- 
dangering the  road.]     There  is  no  authority  to  sbef 

thst 
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that  persons  holding  land  for  public  purposes,  incon- 
sistent with  a  right  of  way,  may  dedicate  the  use  of  that 
land  to  the  public.  In  The  Bugby  Charity  v.  Merry^ 
^mthir{a\  the  dedication  was  by  trustees  for  private 
purposes.  In  Bex  ▼.  Edmonton  (i)  the  road  had  been 
actually  set  out  by  commissioners  under  an  inclosure 
act,  and  the  churchwardens  were  only  trustees  for 
certain  landowners. 

Secondly,  according  to  the  opinion  of  Bayley  J.  in 
Bix  Y.  SL  Benedict  (c),  an  adoption  by  the  parish  is 
necessary,  to  make  the  parish  liable  to  repair  a  road, 
snd  that  doctrine  is  recognised  by  Lord  Tenterden  in 
•^  T.  Cumbervoorth  ((f).  Lastly,  if  an  adoption  by 
the  parish  be  necessary,  the  single  instance  of  repair 
ten  years  ago  is  not  conclusive  evidence  of  such 
adoption. 

Cur.  adv*  xndt. 


183S. 

The  Kiira 

agwut 

The  InhabiU 

ants  of 

LlAOE. 


There  being  a  difference  of  opinion  on  the  bench,  the 
Judges  delivered  their  opinions  seriatim. 


Parke  J.     The  questions  raised  on  the  argument  of 
case  were  three : 

1st,  Whether  it  was  competent  for  the  persons  in 
vhom  the  soil  was  vested,  to  dedicate  the  use  of  part  of 
^  to  die  public,  as  a  highway ;  it  not  being  disputed 
hit  that  if  they  had  the  power,  such  dedication  had 
taken  place* 

2dly,  Whether  it  is  necessary  in  order  to  chai^ 
tk  porish,  that  it  should  have  adopted  the  highway ; 
>Qdifit  was. 


(a)  1 1  Eadf  ZIB.  note  (o). 


(&)  1  J/oodfy  j^  Jf.  34. 
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188S.  Sdly,  Whether  the  parish  had  in  fact  adopted  it 

"~~  I  have  never  entertained  the  least  doubt  upon  any 

Th*  Kino  *^  ^ 

agama       these  questions,  except  the  first;  upon  that  I  hsTc  fek  soi 
•nuof       difficulty ;  but  after  much  consideration,  my  opinioo 
upon  the  statements  in  this  case,  that  the  commisnoiN 
in  whom  the  property  was  vested  might  dedicate  pi 
of  it  to  this  special  use. 

If  the  land  were  vested  by  the  act  of  parliament 
commissioners,  so  that  they  were  thereby  boond  to  u 
it  for  some  special  purpose,  incompatible  with  its  puUi 
use  as  a  highway,  I  should  have  thought  that  md 
trustees  would  have  been  incapable  in  point  of  law,  U 
make  a  dedication  of  it ;  but  if  such  use  by  the  publi< 
be  not  incompatible  with  the  objects  prescribed  by  d» 
act,  then  I  think  it  clear  that  the  commissioners  htf 
that  power.  The  mere  circumstance  of  their  not  bem 
beneficial  owners,  cannot  preclude  them  from  giving  th 
public  this  right 

Let  us  consider,  then,  whether  the  special  purpose 
indicated  by  the  act  of  parliament,  are  inconsistait  wil 
the  use  of  the  bank  as  a  highway. 

The  land  over  which  the  alleged  road  passes  wi 
purchased  by  the  special  commissioners  appointed  and 
the  41  G.  8.  c.  185.,  under  section  19.  of  that  ac 
whether  it  was  conveyed  to  them  or  their  appomtac 
under  section  19.,  on  a  voluntary  purchase;  or,  nndi 
section  26.  and  27.,  after  an  assessment  by  a  jaiy,  ti 
the  special  commissioners  in  trust  for  the  geoem 
commissioners,  does  not  appear;  but,  in  whomaoefei 
the  title  was  vested,  it  must  have  been  held  in  trust  fa> 
the  special  purposes  of  the  act. 

What,  then,  were  these  special  purposes  ? 

The  case  does  not  state  whether  the  powers  given  b] 

tb 
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the   41  6.  3.  c.  185.   to  the  special  commissioners  ap«        18S3. 
pointed  under  that  act  have  terminated  or  not.  

.  The  KiMo 

By  section  11.  they  are  authorised,  empowered,  and        against 

-^  •     J    ^  1  .  11.  -.      The  Inhabit- 

requued  to  make  certam  new  gowts  and  drams;  and  ants  of 
by  section  12.  to  dispose  of  the  earth  arising  from 
Diking  the  drains  six  feet  from  the  verge  of  the  slopes 
or  batters  at  an  average,  or  otherwise,  as  they  shall 
tiuok  necessary:  they  are  also  required  to  make  and 
inaintun  such  other  cuts,  drains,  outlets,  sluices,  gowts, 
teniiels,  and  other  works  as  they  shall  think  necessary, 
ui  the  grounds  in  the  East  Fen^  &c.  (comprising  the  lands 
adjoining  to  this  cut.) 

By  section  14.  the  several  cuts,  works,  &c.,  before 

directed  to  be  executed  by  the  special  commissioners, 

«all  be  dooe  under  the  direction  and  control  of  the 

geDeral  commissioners;  and  shall,  after  the  completion 

^f^ereqf^  be  vested  in,  and  for  ever  afterwards  remain, 

coQtioae,  and  be  subject  to  the  power,  jurisdiction,  and 

sole  control  of  the  general  commissioners,  as  if  made, 

done,  and  executed  under  the  authority  of  the  former 

tct 

By  section  89.  the  special  commissioners  are  to  make 
*Q  award,  with  a  true  plan  annexed,  of  the  grounds  to 
1^  drained. 

The  fort^-first  section  gives  the  general  commissioners 
^  power  to  tax  for  the  purposes  of  general  drainage. 

From  these  clauses  it  appears  that  the  special  com- 
ii^tttioners  have  special  powers,  which  seem  not  to  have 
Ita  of  a  permanent  nature,  and  which  would  be 
^^termined  after  the  works  were  completed  and  the 
*vard  made;  and  then  the  authority  of  the  general 
comiiiisiionera  of  drainage,  under  the  2  G.  3.,  would 
*loD6  be  in  force.    But,  as  the  case  does  not  enable  us 

li  4  to 
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18SS.       to  say  whether  the  powers  of  the  special  commisttOiierSf 
if  any,  which  remained  after  the  drain  was  made^  are 

The  KiKa  '^  — ^ 

agahui        yet  in  force,  we  must  treat  the  question  as  if  they  were; 

The  lobibit* 

anu  of  though,  probably,  the  general  commissioners,  l^  Tirtne^ 
of  the  act  of  2  G.  S.  enabling  them  to  make  works  fo^ 
the  general  purpose  of  drainage,  would  have  the  san^ 
power  of  making  cuts,  drains,  and  other  works^  as  \ 
given  to  the  special  commissioners  under  the  latter  fmrt 
of  the  twelfth  section. 

The  general  commbsioners  would  unquestionably  be 
entitled,  and  indeed  bound,  to  cleanse  the  Hobhok  draio 
when  required,  and  remove  the  mud  from  it. 

The  special  commissioners,  and  probably  the  genenl 
commissioners  also,  would  have  the  power,  if  neoeoBiy 
for  the  purposes  of  the  general  drainage,  to  make  smaUer 
cuts  communicating  with  this ;  and  drains,  gowts^  tnn- 
nels,  or  other  works ;  and  might  use  the  soil  on  wbidi 
the  bank  is  placed  for  this  purpose. 

The  question  then  is  reduced  to  this,  whether,  upoD 
the  finding  of  the  jury  in  this  case,  the  public  use  of  the 
bank  as  a  road  would  interfere  with  the  exercise  of  these 
powers  ? 

The  case  might  and  ought  to  have  stated  whether 
the  operation  of  cleansing  the  drain  would  or  would  not 
have  been  impeded  by  the  use  of  this  road ;  but  as  it 
does  find  that  the  drain  was  constructed  in  the  roanotf 
directed  by  the  act,  and  die  act  requires  six  feet  to  b^ 
left  between  the  verge  of  die  slope  and  the  bank,  which 
must  have  been  for  the  purpose  of  allowing  sufficient 
space  for  cleansing  the  drain,  I  think  we  may  reasoDibly 
conclude  that  the  use  of  the  top  of  the  bank  itsdff  ^^ 
the  purpose  of  cleansing  the  drain  or  depositing  tb^ 
mud  there,  was  unnecessary. 

Witi» 
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"With  respect  to  the  exercise  of  the  other  powers,  of        18SS. 

naidog  cuts  communicating  with  this  drain  through  the        

Mink  in  question,  or  other  works  necessary  to  the  drain-        agaimt 

•  .  ••  .,1  ,  ,  ,,      The  Inhabit" 

ige.  It  IS  impossible  not  to  see  that  such  powers  could        adis  of 

lo  longer  be  exercised  upon  the  space  occupied  by  the 

xmd^  if  the  public  had  an  unqualified  right  of  road  there ; 

ind  imless  they  had,  this  indictment  cannot  be  sup- 

x>rted.     But  I  think,  that  if  it  is  quite  clear  that  such 

^orks  would  never  be  required,  the  commissioners,  whe- 

her  special  or  general,  might  give  the  right  to  the  public. 

The  special  commissioners   certainly  might  have  sold 

lie  land,  or  let  it,  or  disposed  of  it  for  money,  under 

sect  SS^9  if  it  was  not  necessary  to  be  made  use  of  for 

the  purposes  of  this  act ;  and  I  do  not  see  why  they 

Doi^bt  not  also,  in  the  like  case,  have  given  it  up  to  the 

public  as  a  public  highway :  inasmuch  as  it  is  by  no 

(Deans  impossible,  that  the  general  works  of  the  drainage 

might  receive  a  benefit  perhaps  equal  to  the  pecuniary 

advantage  from  a  sale,  by  facilitating  the  carriage  of 

materials,  and  the  transport  of  workmen,  necessary  for 

the  purposes  of  the  drainage. 

As  the  public  have  enjoyed  the  road  without  inter- 
nipdon  for  twenty  years  and  upwards,  we  must  infer 
that  no  purpose  of  the  drainage  has  yet  required  the 
construction  of  cuts  or  other  works  upon  the  part  of  the 
hank  in'  question ;   and   if  in   that  time  the  ordinary 
purposes  of  the  drainage  have  not  required  them,  it  is 
^  too  much  to  say,  that  such  works  will  not  be  re- 
fused, and  that  the  space  is  not  now  wanted  for  any 
pQiposes  of  this  act. 
If  this  were  a  special  verdict,  I  should  have  thought 

uiat  both  these  facts  should  have  been  found  by  the 

* 

J^^^aud  that  avenire  de  novo  would  have  been  necessary; 

but 


I 


^'^  "■  1 « .- »* -J^  -  *• 

^\  c»se»  ^^     ^  pot  «»*  '^ 
■^^^"^  It  *e  tc"^^  ^  effect;  ^^'  *^"    «ic.c«oce  - '^ 
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tbe  doctrine  there  laid  down,  and  I  am  not  aware  that       18SS. 
there  is  any  authority  in  support  of  it.  

Upon  the  third  question,  also,  I  feel  no  doubt.  The  against 
repair  by  the  parish  of  the  part  in  question  is  un-  Liu  of 
doabtedly  a  suflBcient  adoption,  if  adoption  be  necessary, 
whidi  I  am  clearly  of  opinion  it  is  not 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
down  is  entitled  to  our  judgment. 

LiTTLEDALE  J.  A  great  number  of  cases  have  been 
dted  as  to  what  shall  be  taken  to  be  a  dedication  of 
land  to  the  public^  so  as  to  establish  a  highway.  I  need 
tK>t  advert  to  these,  because  I  agree  in  their  author!^ ; 
and  I  think  if  this  land  was  not  in  the  peculiar  circum- 
stances in  which  it  is  placed,  there  would  be  a  sufficient 
dedication  to  make  it  a  public  highway. 

Bat  the  difficulty  I  have  is,  that  the  land  over  which 

the  road  lies  has  been  appropriated  by  the  act  of  the 

41  6.  5.  c.  185.  for  the  purposes  of  drainage;  and  by 

ibat  act  certain  powers  are  given  to  the  commissioners 

to  deal  with  the  land  mentioned  in  the  act  in  the  manner 

there  prescribed;  and  under  their  powers  they  have 

made  a  bank  which  is  subservient  to  the  purposes  of 

tbe  drainage.    Over  a  part  of  this  bank  the  road  in 

question  extends. 

It  is  true  that  the  bank  has  not,  for  a  great  number 
eS  years,  been  practically  used  to  give  any  further  pra^ 
UcUon  or  support  of  the  works  than  it  did  when  first 
made^  and  very  probably  it  never  may  be  wanted  in  any 
other  state  than  that  in  which  it  now  is. 

But  I  cannot  take  judicial  notice  of  that,  and  I  cannot 
tty  but  at  some  future  time  it  may  be  wanted  for  the 
Works  of  the  drainage,  in  such  a  manner  as  that  it  could 

not 
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1833.       not  be  used  beneficially  for  these  purposes  if  there 

a  common  highway  over  it      And  I  think  the  com- 

The  Kmo 

asamst        missioners  had  no  power  to  dedicate  to   the  use  of 

Tbe  Inbabit- 

anuof       the  public  as  a  highway,  land  which  they  were  en- 
trusted with  the  ownership  of,  for  a  special  purpose^ 
and  for  which  special  purpose  this  land  may  at  some 
future  period  be  required ;  and  as  all  the  king^a  anlgects 
are  presumed  to  know  acts  of  parliament,  they,  when 
they  used  the  road,  must  be  presumed  to  have  known  tha^ 
in  point  of  law  it  could  not  be  so  dedicated,  and  that  itL 
could  only  be  used  as  a  way  of  permission  and  sofier- 
ance ;  and  they  cannot  be  considered  as  having  acquired 
a  right  by  adverse  enjoyment,  but  only  by  usurpatioa 
on  rights  which  were  designated   by  parliament,  and 
which,  therefore,  could  not  be  infringed  upon. 

The  adoption  of  the  parish,  by  repairing  part  of  i^ 
does  not  vary  the  case :  the  adoption  of  a  parish  is  do 
more  than  the  use  of  it  by  the  public ;  the  parish  are 
merely  a  part  of  the  public. 

If  a  road  has  been  used  by  people  in  the  parish,  it 
furnishes  evidence  pro  tanto  of  its  being  a  way  for  the 
rest  of  the  public ;  and  if  the  parish  have  repaired  it,  it 
furnishes  a  strong  inference  that  it  is  a  public  highway, 
or  else  they  would  not  have  been  at  that  expense:  but 
it  only  raises  a  strong  presumption,  and  there  is  no 
estoppel  against  a  parish  in  such  a  case ;  the  adoption 
by  the  parish  does  not  necessarily,  as  a  matter  of  law, 
make  a  road  public ;  nor  does  their  refusal  to  adopt  it,, 
prevent  its  being  so.     And  if  it  as  a  general  rule  do  so^ 
still  it  would  not  be  the  case  here,  as  parliament  ha» 
already  directed  it  to  be  under  the  control  of  commis- 
sioners for  parliamentary  purposes. 

A  public  road  has  been  made  by  legal  authority,  in 

continuation 
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continuation  of  what  is  now  contended  to  be  a  road ;        1833. 
tnt  that  can  make  no  difference  as  to  the  legality  of  this 

The  Kino 
ItNld*  agedrut 

If  the  use  of  this  as  a  public  road  be  an  object  of       mate  of 
great  importance,  the  only  way  to  have  it  made  a  legal 
foad   is    by   an   application    to   parliament,   who   will 
exercise  their  discretion  on  the  subject. 

On  the  whole  of  the  case,  I  am  of  opinion  that  judg- 
ment should  be  entered  for  the  defendants. 

Denman  C.  J.     The  question  raised  by  this  case 

^vas,  whether  the  parish  of  hedke  is  bound  to  repair  a 

iroad  which  runs  along  the  top  of  a  bank  forty  feet  wide ; 

in  other  words,  whether  this,  which  is  unquestionably  a 

jnoad  de  fiurto,  is  also  a  road  de  jure.     The  bank  was 

xnade  in  execution  of  certain  works  of  drainage  done 

under  an  act  of  the  second  of  G.3.,   and  another 

met  of  the  fortv-first  of  G.  3»;    and  it  is  stated  as  a 

fact  that  **  the  said  bank  has  been  used  by  all  persons 

for  about  twenty-five  years  as  a  public  carriage-road 

'^H^itbout  intermission,   and  is  a  very  useful   and  con- 

irenieDt  road  to  the  public."     It  is  further  stated,  that 

put  of  the  indicted  portion  of  the  road  was  repaired  by 

^e  parish  of  Leake  ten  years  ago. 

All  the  terms  in  the  definition  of  a  public  road  are 

'^QQd  in  this  statement     But  it  was  argued  that  the 

^k  in  question  cannot  be  a  public  road,  because  that 

^ould  be  inconsistent  with  the  purposes  of  drainage  for 

^'^idi  it  was  raised,  and  with  the  superintending  power 

tested  in  the  commissioners    for    drainage  purposes. 

^^e  words  relied  on  are,  that  ^^  all  banks  made  (as  this 

^^)  under  the  4 1  G.  3.,  as  well  as  the  cuts,  drains, 

^^^*^  forelands,  and  other  works,"  should  be  made, 

done, 


k 
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1888.  done,  and  executed  under  the  direcdoQ  and  oootroly  and 
to  the  satiafaction,  of  such  general  commiisioneriy  and 
should,  after  the  completion  thereof  be  vested  in,  and 


Ite  Knra 


umIbMhw 

Miuof  tar  ewer  afterwards  remain,  continue^  and  be  sutjectto 
the  power,  jurisdiction,  and  s(de  control  of  the  nid 
general  commiasiooers,  or  any  five  or  more  of  them,  in 
such  and  the  like  manner  as  if  the  same  had  been  made^ 
done,  and  executed  under  the  anth(»ity  of  the  fbrmer 
act  above  mentioned. 

We  must  therefore  refer  to  the  provisions  of  the 
former  act,  to  see  if  it  directs  the  banks  to  be  main- 
tained or  regulated  in  any  manner  inconsistent  with  a 
right  of  passage  over  them. 

The  former  act  gives  power  to  the  general  commit- 
sioners  to  purchase  lands  for  the  purposes  of  the 
drainage,  the  purchased  lands  to  be  divested  fitim  the 
vendors  and  vested  in  the  general  commissioners.  It 
appears  that  the  general  commissioners,  by  "nrtoe  of 
this  power,  purchased  certain  inclosed  land,  and  the 
special  commissioners  cut  a  drain  through  it,  and,  with 
the  soil  cast  out,  made  the  bank  (forty  feet  wide)  over 
which  the  indicted  road  runs. 

The  argument  for  the  defendants  at  the  bar  proceeded 
on  the  assumption  that  the  bank  of  a  drain  must,  of 
necessity,  be  subject  to  obstruction  from  laying  upon  it 
soil  out  of  the  ditches,  and  from  other  obvious  canioi, 
so  as  to  render  the  constant  user  of  it  as  a  public  road 
impossible.  But  I  think  that  we  cannot  draw  such  an 
inference  judicially  from  the  act;  and  the  case  does  not 
allege  the  fact  to  be  so. 

The  words  which  place  these  banks  under  the  control 
of  the  general  commissioners  are  not  of  very  dear 
import ;  but  their  primary  object  seems  to  be  to  exdnde 

them 
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them  from  the  control  of  the  special  commissionera        1883. 

appointed  by  the  subsequent  act,  who,    after  making 

them  to  the  satisfaction  of  the  ireneral  commissioners.        tignitut 

^  Tht  Inhtbit- 

were  to  have  no  more  concern  with  them.     The  words        mu  of 
of  the  clause  referred  to  in  the  earlier  act,  and  above 
stated,  seem  rather  applicable  to  a  property  in  the 
banks  than  to  any  mode  of  managing  them.    The  words 
are  certainly  very  extensive ;  sufficiently  so,  indeed,  to  . 
enable  the  commissioners  to  devote  the  surface  of  the 
banks  to  any  purpose  whatever  not  inconustent  with 
the  tnist  of  draining  the  district.     Now  it  can  hardly 
^  bat  that  good  roads  should  be  extremely  useful  for 
the  general  purposes  of  the  drainage,  by  facilitating  the 
^^nveysDoe  of  persons  and  property;  and  such  roads 
may  be  more  easily  procured  and  maintained  by  giving 
^  light  of  passage  to  the  public  and  casting  the  repair 
^pOD  parishes,  than  by  any  other  means  enjoyed  by  the 
-  commissioners.     The  case  states  that  a  part  of  this  very 
DVik,  being  a  continuation  of  the  indicted  road,  was  set 
<>Qtasaroad  in  1820  by  virtue  of  an  inclosure  act;  and 
It  does  not  appear  that  the  general  commissioners  saw 
uy  reason  to  complain.   I  think,  therefore,  it  is  reason- 
able to  infer  that  they,  like  the  rest  of  the  publici 
acquiesced  in  this  use  of  the  soil,  from  finding  that  their 
daties  as  commissioners  might  be  perfectly  discharged 
^notwithstanding.    And  this  appears  by  no  means  im- 
probable in  point  of  fact,  when  the  width  of  the  bank  is 
'^embered. 

A  second  point  was,  that  the  parish  was  not  stated  to 
we  adopted  the  road,  but  only  to  have  repaired  it  on 
one  occasion.  If  the  fact  of  adoption  were  necessary, 
^  statement  of  evidence  from  which  it  might  be 
^^^bftei  would  be  insufficient.  But  I  by  no  means  think 

any 
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183S.  any  distinct  act  of  adoption  necessary  in  order  to  mal 
a  parish  liable  to  repair  a  public  road :  I  am  of  opinio 

The  Kino 

agauui  that  if  it  is  public,   the  parish  is  of  common  rigl 

The  Inhabit-  ,  ,  T   . 

ante  of  bound  to  repair  it 

^  Judgment  for  the  croi^ 


¥C  - 


Mjmdasf,         j^  the  Matter  of  Arbitration  between  Tuim 

November  4Ui. 

and  Bird. 


'S^/^/    A  pvty  to  an      T\    POLLOCK,  in  Easier  term,  obtained  a  rule^  cill 

arfoitration  can-    -^-^  • 

**'  i^Aj'  not  olijcct  to  ing  upon  Edward  Hose  Tunno  to  shew  cause  wh] 

^^'/^    the  arbitrators  the  award  made  in  this  matter  should  not  be  setuidci 

bj'btrif'he^*^  ^^  ^^  grounds,  first,  that  the  umpire  was  appointed  b] 

ameTto  or  ^^^ »    Secondly,    that    Henry   Lakin,   one    of  the  a 

■^j®^  'f '  bitrators,  was  not  lawfully  appointed ;  thirdly,  thit  t 

choice.  arbitrators  did  not  differ,  and  therefore  the  umpir 

Whereaiub- 

minion  to  arbi-  lawfully  appointed,  had  no  jurisdiction ;  fourthly, 

tration  und^ 

■eai,  has  been  the  umpire  made  his  award  without  hearing  thf 

dolrsing  onlt  a  deuce.     The  facts,  as  disclosed  by  the  affidavits  o 

"luTfof^img-'  side,  were  in  substance  as  follows:  — 
^"^.^"f**^'*^'         Jiird   had    been  tenant   to    Tunno   of   farnr 

arbitrators.)  to 

which  both  the    ^Jjich  he  was  desirous  to  quit  before   his   t 

principal  parties  ' 

have  eipressly     pired.      It  was,   therefore,   agreed  between   f 

assented,  one        j     j      t         . 

of  those  parties    deed,  that  in  consideration  of  that  agreemec 
wards  move  to    mutual  observance  of  the  award  to  be  n* 

have  the  award       111  j        ^i_  •  .i_ 

set  aside  on  the  should  surrender  the  premises  on  the  ensu 

ground  that  the 

indorsement  was  not  under  seal. 

An  umpire,  being  furnished  by  the  arbitrators  with  the  evidence  taken  ^ 
having  himself  viewed  the  premises,  the  condition  of  which  was  in  qu 
•ward  without  calling  for  further  evidence,  or  givin<r  any  notice  on  t^ 
*T«if!.  that  the  award  could  not  be  objected  to  on  that  grou 
-*  '•one  before  the  umpire,  and  made  no  applicati 
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Sepiember;  and  that  the  differences  and  respective  claims        18SS. 
of  the  parties  should  be  referred  to  the  award*  arbitra-        ""■"" 

In  the  MaUer 

ment^  &a,  of  Adam  Murray  and  WiUiam  Jellicoe^  or,   of  Tdnko  and 
^  in  case  they  should  not  agree  in  opinion,"  of  such 
third  indifferent   person  as  they  should  appoint  by  ^ 

writing  before  entering  on  the  reference. 

The  choice  of  an  umpire  was  as  follows :  —  On  the 
2d  of  Novetkber  1882,  six  names,  three  proposed  by 
"MioTfly  and  three  by  Jellicoej  were  written  on  papers 
ud  thrown  into  a  hat,  and  the  person  whose  name  first 
came  oat  {Staples)  was  chosen.  The  gentleman  who  drew 
Acted  as  the  attorney,  and  by  the  authority  of  Tunnos  and 
had  previously  received  a  letter  from  Bird^  introducing  a  > 

Mr.  StaUard  as  his  (Bird^s)  friend,  who  would  represent 
him  "in  the  business  of  drawing  for  an  umpire."  This 
letter  stated  the  manner  in  which  Bird  expected  the  pro- 
ceeding to  take  place,  and  which  was,  in  fact,  adopted  (a). 

(•)  The  letter,  dated  October  27th  1832,  was  as  follows:  — «  The 
^tner  of  tlua,  Mr.  Stattardy  is  a  friend  of  mine,  who  will  be  so  kind  as 
l|*CMit  me  in  the  business  of  drawing  for  an  umpire  in  the  arbitration 
P^oding  between  Mr.  Tunno  and  myself.  His  time  is  very  limited  in 
^^^imt  I  shaU  therefore  feel  obliged  by  your  making  the  arrangement 
fo  dnmring  aa  speedily  as  possible.  If  I  understand  the  thing  rightly, 
I  ^  ax  names  are  to  be  rolled  up  and  placed  in  a  hat,  and  drawn  for; 
**,  if  you  wiU  prepare  this,  Mr.  StaUard  will  draw,  or,  if  you  furnish 
^  gtotkman  with  the  names  on  proper  pieces  of  paper,  he  can  prepare 
^  for  the  bat»  and  you  can  draw.  I  am  now  writing  at  Worcester,  I 
'''■U  be  at  home  on  Tueiday^  and  expect,  from  my  correspondence  with 
^<  JVorgrose^**  (Mr.  Tunna*s  a^ent}  "to  find  the  agreement  ready  in- 
^>wl  for  my  signature,  which,  in  such  case,  I  shall  be  able  to  execute 
Pn«  to  the  1st  of  iV<wtfm^«r.** 

la  mother  letter  to  his  agent,  dated  the  25th  of  Octobert  Mr.  Bird 
^^**  Mr.  JeBkoe  has  stated,  in  his  letter  to  Mr.  Murray ^  that  the 
^'■ci  of  the  three  gentlemen  he  before  sent  in  he  still  approves,  and 
"'tcfiire  the  six.  names  may  be  put  in  a  hat  as  proposed,  and  may  be 
^^VBtf  decided  in  Mr.  Crowder*s  office.  A  friend  of  mine  will  be  in 
*^^  tiw  early  part  of  next  week,  who  shall  call  on  Mr.  Crowder  for 
*^pQrpOie  of  representing  me  in  that  matter." 

Vol.  V.  K  k  StaUard 
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1 8  3S.       Stallard  attended  at  the  drawing.    Neither  arbitntor 

present,  but  it  appeared  that  the  drawimr  had  besB 

la  tfa«  Matttr    ^  ^  ^^  ^ 

oi  TuNMo  and   agreed  to  by  them  (a).    None  of  the  six  persona  named 

had  been  objected  to  by  either  arbitrator.     A 


afterwards  took  place  by  appointment  at  Birdf% 
which  was  attended  by  Bird  himself  Bealef  an  attonwjTt 
Margravey  who  was  agent  for  Tiamo^  StiqUetf  and  I^ 
kith  who  had  then  been  substituted  for  JeUieoe  as 
arbitrator;  and  at  that  meeting  Beakf  as  die  profti 
sional  adviser  of  Bird,  indorsed  upon  the  agreement  of 
reference  a  memorandum,  dated  20th  of  Naiotmiar  18S% 
appointing  Staples  umpire  in  case  the  arbitratora  dioald 
disagree^  which  memorandum  was  signed  by 
and  Lakin  in  the  presence  of  Bird^  Beak,  and 
gravCf  and  (according  to  the  statement  of  Mmrtjf^ 
confirmed  by  Staples  and  Margrax)e\  with  BbrJr%  AD 
concurrence.  Lakirij  in  an  aflSdavit  made  by  hiniy  stated 
that  he  offered  no  opposition  at  this  time^  orasidcfnf 
Staples  as  the  umpire  already  appointed. 

After  the  choice  of  an  umpire,  but  belme  the  hit 
mentioned  meeting,  viz.  on  the  1 9th  of  Nacemier  l%% 
it  was  agreed  between  the  two  principal  partial  tkl 
Henry  Lakin  should  be  appointed  an  arbitrator  on  tke 
behalf  of  Bird^  in  the  place  of  Jetticoe^  who  had  dedined 
to  act :   and  by  a  memorandum  under  the  hands  of 


(a)  J/nrrtiy*!  statement  on  this  point  wm  ai  IbUoirt :  — •*  Am 
penoni  whose  names  had  been  handed  to  him  hj  tfao  aaid  IfUfai 
were,  in  his  judgment,  unobjectionable,  and  as  no  objectioa  wm  Midi  If 
the  said  W.  J.  to  any  of  the  three  pcnons  whoae  namea  bad  bMa  \imkA 
to  him  bj  deponent,  it  was  finaUy  amngcd  that  six  pieeaa  of  papflV  Ml     \ 
containing  the  name  of  one  of  the  said  six  persons^  should  ba  ftldid  iff 
and  placed  in  a  hat,  as  is  usual  in  such  cases,  and  that  wcmm 
should  draw  out  one  of  the  said  six  pieces  of  paper,  and  Aat  fht 
whoae  name  was  written  upon  the  piece  of  paper  ao  dnnra  ool  dMriili 
ai^iointed  to  act  as  umpue  in  the  nid  refawace." 

TIOMO 
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Tknno  (by  bis  agent)  and  Bird^  indorsed  on  the  above-        1833. 

mentioned  articles,  it  was  agreed  that  Lakin  should  be,        

and  he  was  thereby  appointed  such  arbitrator.    The  of  Tummo  and 
appointment  was  not  sealed.     Beale,  as  BircTs  attorney, 
approyed  of  the  memorandum,  and  signed  it  as  attesting 
witness.    Hie  agreement,  and  the  memorandums  there- 
cm,  were  afterwards  made  a  rule  of  court. 

Nbamy  and  Lakin  proceeded  on  the  reference  about 

die  19th  of  Ncfoembery  and,  in  company  with  Staples^ 

the  nrnpire,  viewed  the  farms,  lands,  and  premises,  and 

eiamiiied  witnesses.     On  the  23d,  Staples  left  them : 

I       loHn  and  Bird  requested  him  to  stay  longer,  but  he 

h      coDadered  it  unnecessary.     He  said,  however,  that  if 

he  were  called  in  as  umpire,  and  on  receiving  the  state- 

oeot  of  the  arbitrators,  it  should  appear  to  him  neces- 

tuy  to  obtain  further  evidence,  he  would  call  a  meeting 

of  all  the  parties.    The  arbitrators  went  on  with  the 

Rfereooe^  enquiring  into  the  respective  claims  of  the 

fttSeSf  and  examining  witnesses,  till  the  27th,  when  they 

separated,  without  having  agreed  upon  any  award.     On 

tbe  part  of  Bird^  this  was  ascribed  to  Murray*s  having 

takn  oflence  at  some  expression  used  by  Lakin;  and  it 

tttsoggested  that  Afurr^ry  had,  merely  in  consequence  of 

ddi  drcumstance,  refused  to  proceed  further  with  Lakin 

in  the  business  of  the  arbitration,  and  that  neither  of 

Aem  had  at  that  time  formed  a  judgment,  nor,  conse- 

^QOitly,  had  they  differed  in  opinion  on  the  merits  of 

f.     Aecase;  although  Lakin,  in  his  affidavit,  now  declared 

:i     ik  opinion  to  be,  that  compensation  ought  to  nave 

ken  awarded  to  Bird  from  Tunno.     Murray,  on  the 

odier  handy  stated  that  a  difference  of  opinion  upon 

the  matters   of  the  reference,   and   not  the   alleged 

K  k  2  disagree- 
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18S8.        disagreement,  had  caused  the  breaking  off  of  the  ar- 

of  Tvmio  and       The  case  was  then  referred  to  Siapla  as  mnpire. 

Murray  furnished  him  with  a  statement  in  detail  of  the 
claims  of  Tunno  against  Bird^  and  the  grounds  of  sodi 
claims,  and  Lakin  sent  him  a  similar  statement,  with  all 
the  depositions  made  before  him  on  the  reference,  in- 
cluding some  taken  by  him  after  the  diagreement  with 
Murray ;  and  Staples,  in  an  aflSdayit,  stated,  that  hayiiy 
inspected  these  several  documents,  and  havinj^  on  the 
days  when  he  attended  the  reference,  minutely  examined 
the  premises  for  the  purpose  of  being  competent  tofomi 
judgment  if  appointed  umpire,  he  considered  it  unneoei- 
sary  to  go  into  flirther  evidence,  or  examination  of  the 
parties.     Bird,  in  his  affidavit,  complained  of  the  omif- 
sion,  and  stated  that  it  was  material  and  important  Snt 
him  that  Staples  should  have  heard  him  and  his  iri(- 
nesses  before  making  hb  award. 

The  umpire  awarded  that  Bird  should  pay  Tkno 
5iSL    The  award  was  dated  January  29th,  1SS$. 

The  Sdicitor»General  (with  whom  was  Crawda)  Dov 
shewed  cause.     As  to  the  first  point :  the  specific  agree-      \ 
ment  between  the  parties  distinguishes  this  case  fioa 
others,  where  it  has  been  held  that  an  umpire  conU  not 
be  chosen  by  lot    And  the  written  appointment  here 
was  drawn  and  attested  by  Bird^s  agent,  and  made  a 
rule  of  court,  with  the  acquiescence,  at  least,  of  bod^ 
parties :   for  if  Bird  had  originally  wished  to  enibito 
thb  objection,  he  might  have  moved  to  set  aside  th^ 
rule.     Secondly,  it  is  objected,  that  the  snbmissioi 
arbitration  being  by  deed,  a  new  arbitrator  could 
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be  substituted  by  an  instrument  not  under  seal.     But        18dS« 
this  was  the  appointment  of  Bird  himself,  signed  by  " 

mm,  ^^  ^^  Matter 

hiiDy  attested  by  his  attorney,  and  made  a  rule  of  court  of  Tuvmo  and 
pursuant  to  the  submission :  and  Bird  sanctioned  the 
acts  of  Latin  as  arbitrator.     The  last  two  objections 
are  answered  by  the  affidavits. 

D»  Pollock  and  Jjumley^  contra,   were  called  upon 

by  the  Court.     On  the  first  point,  this  case  does  not 

essentially  difier  from   Ford  v.  Jones  (a).     There  the 

prindpal  parties  not  only  consented  to  the  appointment 

by  lot,  bat  were  present  at  it :  Ldttledale  J.,  however, 

seems  to  intimate  in  that  case,  that  the  acquiescence  of 

the  parties  will  not  remove  the  objection.    It  appears^ 

too^  in  this  case,  that  Bird^  in  the  assent  which  he  gave, 

was  merely  acting  on  the  suggestion  of  JeUicoe^  the  arbi<* 

trator  at  that  time  appointed  on  his  side,  and  did  not  know 

of  the  objection  there  might  be  to  the  proceeding.    Lakin 

acquiesced  afterwards,  because  he  considered  the  matter 

already  decided.     But  the  umpire  ought  to  be  one  whom 

the  arbitrators  personally  know  and  approve  of:  In  re 

CaneU  (6).     The  mere  absence  of  objection,  even  on  the 

{MTt  of  JeBicoe,  was  not  sufficient.     As  to  the  second 

question,  the  appointment  by  an  instrument  under  seal 

could  not  be  altered  by  a  mere  indorsement  in  writing. 

Bat  if  the  Court  should  think  that  the  subsequent  con- 

ioKiofBird  has  removed  this  objection,  there  is  still  no 

nffident  answer  to  those  upon  the  merits  of  the  ar-» 

iHtration  itself.     The  arbitrators  cannot  be  said  to  have 

diflered  in  opinion,  when  one  of  them  did  not  hear  all 

^  evidence.     They  should  have  heard  the  whole,  and 

(a)  5B.i  AJ.  248.  (6)  9  J9.  jf  C.  624. 

K  k  S  then 
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1833.       then  joiDed  in  a  statement  to  the  umpire,  as  in  HoBym 
"^"^       Lawrence  (a).     But  here,  during  the  arbitration,  Mumy 

In  the  Afatter 

of  TuNNo  and  took  ofience,  and  ceased  to  attend.    [^Denman  C.  J. 
The  arbitrator  appointed  on  your  side  handed  over  the 
papers  to  the  umpire  afterwards,  without  making  tbii 
objection.]    Then  as  to  the  conduct  of  the  umpire; 
after  hearing  part  of  the  case  in  company  with  the  ar* 
bitrators,  he  withdrew  from  the  enquiry.     [Tauniai^  J. 
That  was  before  he  was  called  in  as  umpire.    Path  J. 
No  such  objection  was  raised  on  your  part  when  he 
was  about  to  make  his  award.]     At  all  eventSf  after 
he  was  called  in  as  umpire,  he  should   have  gtroi 
the  parties  the  opportunity  of  producing  evidenoe.    In 
Hall  V.  Lawrence  (a),  it  was  said,  that  suck  an  objecdon 
could  not  prevail,  because  the  parties  did  not  apply  to 
have  evidence  received  till  after  the  award  was  mad& 
Here,  the  umpire  had  partly  heard  the  evidence  befim 
the  arbitrators  ceased  to  act,  and  the  parties  had  no  in- 
timation that  he  was  about  to  make  his  award  without 
hearing  the  rest :  otherwise  they  would  have  applied  to 
him  to  hear  the  whole  viva  voce.     \Tavntan  J.  Yoa  lie 
by  and  take  the  chance  of  the  award,  and  when  disap- 
pointed, come  to  the  Court  to  set  it  aside  for  the  noo- 
reception  of  evidence,  which  the  umpire  was  nerer 
required  to  hear.] 

Denman  C.  J.  I  am  of  opinion  tliat  this  rale  BUHt 
be  discharged.  As  to  the  appointment  of  an  umpire  bj 
lot,  the  law,  as  laid  down  In  the  Matter  t^  CauH^ 
is,  that  a  choice  by  lot  is  bad,  and  the  appointment  moit 
be  the  act  of  the  will  and  judgment  of  the  two  artxtn* 
tors,  ^^  unless  the  parties  consent  to  or  acquiesce  in 

(tt)  4  2r.2{.589.  (6)  9J9.  j-C  eS4. 

fome 
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«me  other  mode.'*    Now,  here  they  did  so.    In  Ford       1888. 
v.cXMei  (a),  mdeed.  there  is  some  laniruaira  a  little  more        ^~"~~ 

°     °  In  tht  Matter 

gCQendy  hot  the  decision  there  probably  went  upon  some  cf  Tummo  and 

^dfarence  m  the  affidavits  of  the  respective  parties,  for 

lAieiale  J.  says,  **  such  assent  must  always  be  a  matter 

ofdoobtf'*  which  shews  that  a  difficulty  was  felt  there  in 

gBtthif;  at  the  real  fiK^ts.     To  the  second  objection,  it  is 

•  jpffident  answer  that  Btrd^  by  his  attorney,  signed 

the  memoraiidttm.    As  to  the  arbitrators  not  having 

differed;  it  may , be  that  they  did  not  go  through  the 

whole  of  the  evidence  and  then  diflTer,  but  that  took 

plaoe»  whleh  in  fiict  put  an  end  to  their  authority  as 

arbitratoo:  and  it  is  clear,  that  Lakifij  the  arbitrator  on 

BhtTB  ddfl^  was  of  that  opinion.     Then  it  is  said  that 

the  vnqnre  did  not  hear  the  evidence.    But  it  is  not,  in 

eveiy  caa^  necessary  that  an  umpire  should  do  so.     I^ 

indeed,  a  necessity  had   arisen,   and  the  parties  had 

Cillad  njxm  him  to  examine  witnesses,  his  declining  to 

do  ao  might  have  been  a  ground  of  objection.    But 

here  diere  was  no  such  refusal.    At  the  time  when  he 

left  the  parties,  and  declined  to  hear  more  of  the  evi* 

denoe^  he  wav  not  yet  umpire.     When  all  the  evidence 

had  been  taken,  it  was  put  into  his  hands ;  and  he  had 

ihready  said  that  if  he  required  further  information,  he 

voaU  call  a  meeting.    It  is  said.  Bird  did  not  know 

tbat  the  ampire  was  going  to  make  his  award ;  but  a 

pifftgr  must  be  supposed  to  look  after  his  own  interest: 

he  knew  that  the  depositions  were  before  the  umpire^ 

tad  tbould,  if  he  thought  it  necessary,  have  called  on 

him  to  bear  evidence.     He  has  not  done  so,  but  has 

taken  the  chance  of  die  award.     I  think  he  cannot  now 

1^  this  oligection. 

(a)  3B.^Jd.  248. 

K  k  4  Farkk 
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1833.  Parke  J.     I  am  of  the  same  opinion.     As  to   tbe 

"^^'^        first  point,  on  a  submission  of  this  kind,  prima  fiuae  tbe 

In  the  Matter  t^     •»  »  r  ^ 

of  Tuvmo  and    appointment  of  an  umpire  ought  to  be  determined  bj 

the  judgment  of  the  arbitrators ;  but  it  is  competent  to 
the  parties  to  agree  that  it  shall  be  decided  by  chanoei 
or  to  acquiesce  in  its  being  so  decided.     An  agreement 
subsequent  to  the  original  submission,  that  a  person  so 
appointed  shall  act  as  umpire,  is  a  new  submission,  and 
will  bind  the  parties,  at  least  as  to  an  application  like 
the  present.     Whether,  under  circumstances  like  tfaei^ 
an  attachment  would  issue  for  non-performance  of  the 
award  (it  having  been  made  a  rule  of  Court)  maj  be 
a  different  question :  this  is  not  the  case  of  an  attach- 
ment or  an  action,  but  a  motion  by  one  of  the  partial 
to  set  the  award  aside.     Ford  v.  Jones  (a)  only  confimii 
the  doctrine  laid  down  In  the  matter  of  CasseU  (&)•    It 
is  true,  in  Ford  v.  Jones  something  was  proved  of  in 
acquiescence  by  the  parties,  but  that  cannot  have  been 
very  strong,  for  it  is  not  insisted  upon  in  shewing  caoss^ 
and  Littledale  J.  says,  ^^  such  assent  must  always  be  t 
matter  of  doubt.''     If  that  means  that  the  appointment 
would  be  bad  although  the  parties  assented,  I  cannot 
agree  in  the  proposition ;  but  I  think  what  was  sail 
there  proceeded  on  the  want  of  any  sufficient  proof  of 
assent  or  acquiescence.      With  regard  to  the  second 
objection,    the    agreement  for   changing    one  of  the 
arbitrators  was  a  new  and  distinct  agreement,  thoogh 
not  under  seal,  incorporating  the  original  one ;  and  I 
have  no  doubt  that  the  parties  are  bound,  as  to  this 
application,  by  the  award  made  under  it,  for  the  reason 
I  have  already  given   in  adverting  to  the  first  ob- 

(a)  5B.iAd.2A9.  {h)  9  J?.  j- C.  624. 

jection. 
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jecdon.     It  is  unnecessary  to  add  any  thing  on  the        1833. 
other  points* 


Taunton  J.    On  the  last  three  points,  it  is  only  neces- 
sary to  say  that  I  agree  with  my  Lord.  On  the  first  I  will 
say  a  word  or  two,  as  I  was  a  party  to  the  decision  in 
tord  V.  Jones  (a).     If  the  present  case  were  in  all  points 
the  same  as  that,  I  should  pause  before  I  could  say  I 
WIS  satisfied  that  the  opinions  of  the  Court  there  ex- 
pressed,  were  wrong.      But   my  concurrence,   in  the 
present  case,  will  not  clash  with  those,  or  with  the 
decision  jfo  the  matter  of  Cassell  {p).     Lord  TerUerden 
there  lays  it  down  -as  a  general  rule,  ^^  that  the  appoint- 
ment of  the  third  person  must  be  the  act  of  the  will  and 
judgment  of  the  two,  must  be  matter  of  choice,  and 
not  of  chance,  unless  the  parties  consent  to  or  acquiesce  in 
some  other  mode!^     Now  here  ample  evidence  is  given 
that  they  did  **  consent  or  acquiesce."     Bird  knew  and 
approved  of  the  selection  of  six  names,  and  took  part 
in  the  arrangement  by  which  they  were  subjected  to  the 
chance  of  drawing.      And  after  that  had  been  done, 
the  indorsement  appointing  the  umpire  was  witnessed 
byBtrifs  agent  in  his  presence.     The  fact,  therefore, 
that  the  appointment  was  by  chance,  may  be  thrown 
out  of  consideration  here,  for  there  was  an  appointment 
of  an  umpire  by  the  arbitrators,  in  Bird's  presence,  and 
there  attested  by  his  own  agent.    To  hold  this  an  in- 
sofficient  appointment,  would  be  impeaching  the  solemn 
^  of  the  parties. 

Patteson  J.    It  is  an  answer  to  the  last  objection, 
^^  at  the  only  time  when   Staples  refused  to  hear 

(a)  8B.i[Ad.  848.  (b)  9^.  j;  C.  624» 

further 
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1833.       further  evideooei  be  was  not  umpire.    On  tbe 

and  third  points,  I  agree  with  the  rest  of  tbe  Coon* 
ciTunwod    As  to  the  first,  I  have  no  distinct  reooUecdoa  of  tbe 

nuumer  in  which  the  case  oiFord  ▼.  JbneM  w»  pot  to 


tbe  Court ;  but  I  think  the  drcumstance  of  tbe  peitki 
having  been  present  at  tbe  choice  of  an  tunpiie  bjr  krif 
and  consenting  to  it,  was  not  strongly  brought  to  their 
attention.  It  does  not  appear  to  haTe  been  insislal 
upon  in  shewing  cause.  I  can  hardly  think,  if  h  had 
distinctly  appeared  that  the  parties  agreed  to  the  mode 
of  choice,  tbe  Court  would  have  decided  as  it  did. 
But  here,  the  party  making  this  applicatioa  gsiw  ■■ 
express  consent  by  letter ;  and  the  appointment^  wliei 
indorsed  upon  the  articles  of  reference,  was  attested  by 
his  own  agent  in  his  presence.  There  is  no  doobl  Imii^ 
that  the  parties  both  consented  to  and  directed  the 
mode  of  choice. 

Rule  discbaiged  («)L 

(a)  On  reference  to  the  papers  In  Ford  t.  Joneh  it  appean  tint  in  oa 
affidaTit  in  lupport  of  the  rule,  PoweU,  one  of  the  arbitmoi%  iMad  AiS 
the  defendant  wai  «  neither  partj  nor  prifj*'  to  the  choice  of  tlit  «■- 
pire,  and,  on  being  informed  of  it,  objected ;  and  the  dcfendaoft  Unadf 
■tated,  in  an  affidavit,  that  after  being  informed  of  the  appotntmoilt  ^ 
found  on  enquiry  that  it.  Af.y  tbe  umpire,  waa  not  a  proper  p«aoiy 
and  he  <*  waa  also  much  dissatisfied  with  the  way  in  which  &  Jf.  bi 
been  appointed.**    But  the  affidaTits  in  answer  contained  the  IbUowim 
statements,  part  of  which  was  read  to  the  Court  in  shewing  canae:  — 

MaryfiTf  the  other  arbitrator,  deposed,  <•  That  it  wm  agraad  t#  I9  lUi 
dftponent  and  the  said  JF,  PoweU,  and  also  by  the  plaintiff  and  'Vfnrf—^^ 
that  an  umpire  should  be  named  to  decide  the  said  matters  i^reeaUf  ID 
tbe  said  agreement  of  reference,  and  Taiious  names  wen  aientioDBd^ii 
among  them  the  name  of  if.  if.,  of,  &c.  That  this  drpqnent,  tka  «id 
W,  PWfeilf  and  also  the  said  plaintiff  and  defendant,  met  00  the  Ttfa  dsy 
of  jtprii  1830,  at  the  office  of  if.  T.  D.,  attorney  at  law  at  jlbergamm^ 
when  tha  name  of  the  said  R.  if.  waa  proposed  by  this  ils|ioaiMl,  and 
T.  IT.,  of,  &C.,  by  the  said  IF.  PowdL  That  neither  thia  dipowt  aor 
the  said  IF,  Powell  objected  to  the  person  named  by  the  other  of  tfaem, 
when  ft  wai  ivtpoiM  Iqr  mo»  one  pment,  but  dymrm 
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who  In  particakry  that  the  lud  two  names  should  be  put  into  a  hat,  and         1  $$3. 
™t  the  one'diawn  should  be  the  umpire.     That  with  the  consent  of  all 


pteamt,  and  including  the  said  plaintiff  and  defendant,  Thomas    In  the  Matter 

-^■ft^  •  dark  to  the  said  Mr.  Dams,  then  wrote  the  said  two  names  on  o^  Tunno  and 

^»o  alipa  of  pi^ier,  and  put  them  into  a  hat.     That  the  said  Mr.  Davis  ^^^' 

^'^  drtw  ont  the  name  of  E.  3i,f  whereupon  it  was  agreed  to  and  re- 

"^^  OD  by  an  perties,  including  the  phdntfff  and  defendant,  that  he  the 

"^  B.  M.  should  act  as  umpire.**      Ford,  the  plaintiff,  deposed  (after 

^^>i^  Hated  the  meeting  of  the  parties,  including  the  defendant,  and 

^  aominition  of  different  umpires,  who  were  not  objected  to),  that 

*  *■•  prapoaed  by  some  one^  and,  as  deponent  thinks,  bj  the  said 

^^  i^mis,  tfiet  the  said  two  names  should  be  written  on  two  strips  of 

^^P^f  and  drawn  out  of  a  hat.     That  the  clerk  of  Mr.  Dams  accordingly 

^"^  tlie  nid  two  names  on  two  strips  of  paper,  and  put  the  same  into  a 

^  «iid  Ibt  said  Mr.  Davis  drew  the  name  ot  R.  M,;  when,  with  the 

^'*****  of  sll  parties^  a  memorandum  was  written  on  the  said  agreement, 

'PP^'^i^ting  the  said  Jl.  3f .  to  be  the  umpire  to  decide  the  said  matters  in 


^  ^•MMpaobablethattheobsenrationofXittfariafeJ.  referred  only  to  a 
vadm  such  circumstances  as  appeared  on  these  affidarits. 


BfiiD  and  Another,  Executors  of  Elizabeth  Monday, 
Stenton,  against  Dickons.  ^* 

ASSUMPSIT.     Declaration  stated,  that  whereas  the  Payment  of  J.^r/    ,104 
defendant,  in  the  lifetime  of  the  testatrix,  to  wit,  on  ^urt^on"a  ^T^T  ^^^^ 
»e24th  of  March  1824,  made  his  promissory  note  in  !!Ii51i,?l^   ^^^rt  py 

'  *^  ^  promissory     ^a.wt(H^'/^ 

writing,  and  thereby  promised  to  pay  the  testatrix  231/.  J^„S2^"n(^ 
I7  Mf ecal  instalments  on  the  days  therein  specified;  ^o">»°*^- 

■^  '-  mission  by  the 

^f  if  defiiult  should  be  made  in  any  one  or  more  of  defendant  that 

•L  ^       1  .  ^  i»         »  •     1     money  to  the 

ute  payments  for  thirty  days  after  the  same  respectively  amount  paid  in 
l*came  due,  then  the  whole,  or  the  whole  of  the  re-  promitwry 
»«ndcr  of  the  281/.  and  interest  should  become  due  "oriJ'thr* 
«»  demand.     It  then  stated,   that  the  defendant,   on  "^^^^^^^ 
^  24th  of  March  182^^,   delivered  tlie  note  to  the  further  sum     1 

'  claimed  to  be 

^titriz,  and  promised  to  pay  her  according  to  the  due  on  the 

same  note. 

^r  and  effect  thereof.  Breach,  non*payment  of  any  of 

the 
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<*  I  have  paid  you  all  but  110/.,"  and  at  the  trial  had        18S3. 
not  proved    any  payment,    would  the  letter    be    an        *" 
admission  of  a  debt  due  beyond    110/.?]     Dyer  v.        against 
Ashton  {a)  shews  that  the  defendant,  by  paying  money 
into  court  on  this  special  contract,  admitted  the  whole 
^^ntract  set  out  in  that  count.     If  the  defendant  had 
paid  the  110/.  to  the  plaintiffs,  the  effect  of  that  would 
^ave  been  to  take  the  case  out  of  the  statute  of  limit- 
Ationa. 

X^ENMAN  C.  J.  The  payment  of  money  into  court 
^  tbe  special  count  merely  admits  the  defendant's  lia- 
oili^  on  the  contract  therein  stated  to  the  amount  of 
UOi 

Parke  J.     The  payment  of  money  into  court  admits 

^e  contract  as  alleged,  and  a  right  to  recover  110/.; 

out.  beyond   that  sum,  every  defence  is  open.     It  is 

^Uch  the  same  thing  as  if  the  defendant  had  admitted 

^«  contract,  and  stated  at  the  same  time  that  no  more 

^  110/.  IQs.  6d.  was  due  upon  it. 

Patteson  J.  In  Cox  v.  Parry  (i),  it  was  decided 
that  payment  of  money  into  court  is  an  acknowledge- 
ment, by  the  defendant,  of  the  contract,  and  that  the 
plaintiff  is  entitled  to  recover  the  sum  so  paid ;  but  that 
it  did  not  preclude  him  from  taking  any  objection  limit- 
ing the  operation  of  the  contract,  in  order  to  bar  the 
plaintiff  from  recovering  more  than  had  been  paid  into 
ooart.     The  principle  of  that  case  applies  here. 

Rule  refused. 

(a)  IB.4:C.  3.  (6)  1  r.  R.  464. 
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Tarke  J.     There  is  no  pretence  for  the  objection.        183S. 
This  is  not  a  confidential  dbclosure,  but  an  open  com-       """"" 

GftirriTH 

mumcation  from  one  adversary  to  another,  witnessed  by  againu 
the  attorney  of  one  party.  In  Gainsford  v.  Gram^ 
"■^(a),  the  Lord  Chief  Justice  might  properly  reject 
the  attorney's  evidence  of  what  his  client  said  to  him, 
bat  not  his  statement  of  what  he  himself  afterwards  said 
to  the  opposite  par^. 

Tauktov  X  concurred. 

pAmsoK  J.    This  was  not  a  confidential  disclosure 

^  the  attorney,  but  merely  a  conversation  between  the 

pl^ntiff  and  defendant    I  do  not  understand  the  case 

^  Campbdls  there  was  a  well-founded  objection  there 

'  ^  the  attorney's  stating  what  his  client  had  communi- 

ctted  to  him ;  but  I  do  not  see  why  he  should  have 

t^^eo  prevented  from  stating  at  the  trial  what  he  had 

lii^cady  communicated  to  the  opposite  party.    So,  here^ 

^  disdoanre  objected  to  is  of  something  ^hich  had 

■heady  been  said  to  the  plainti£fl 

Rule  refused  (£)• 

(ft)  9  Camp.  9. 

(h)  Id  Gam^ord  t.  Gramfnar,  Lord  EUenborough*^  attendon  doei  not 
t»  have  been  {Murticularly  culled  to  tlie  pntent  qa«stioD ;  the  whole 
;  tlicrt  beingy  whether  or  not  the  etiomey  bore  a  prifil^ged  character 
at  tlM  time  of  the  communication. 
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^|^^2;.  Howell  against  Batt. 

y  Defendant  was     A  SSUMPSIT  for  monev  had  and  received.    At  the 

'    office.keeper  of  -^  X 

^    an  ExHer  and  trial  before  Alderson  J.,  at  the  last  assizes  at  ExeUff 

."«  .V  London  coach,  i         ^  -      ,  ^  i*  n  fm_ 

.j  andsenrantto  the  facts  of   the    case    appeared    as    follows:— The 

^J'     6\,  a  proprietor  .   .      .^  .  •  ^  r         *  l 

ut  ii>ffirr, where  plaintiti  was  a  joint  proprietor  of  a  stage-coach  running 

by^d*efcmianr  ^^^^  ExetcT   to  Lotidon.     The  defendant  was  office- 

Tfu  Vrom^tlme'  ^^^^P^^^  a"^  Servant  to  C&ik;A,  the  proprietor  at  Exeter  s 

to  time  made  ^^d  uscd,  in  his  Capacity  of  office-keeper,   at  stated 

up  accounts  of  ^        ''  * 

the  shares  of  intervals,  to  make  up  the  share-bills  of  the  coach,  and 

proiita,  due  to 

the  several  pro-  to  take  sums  of  money  from  a  balance  of  ClendCs  which 

prietorSt  and 

sent  them  to  he  had  in  hand,  and  send  them  to  the  several  yAn^ 

taidng^^*'  proprietors  as  their  respective  shares  of  the  profits  oF 

^Unce  of™  A  ^^  coach.     On  one  of  these  occasions  2S/.  were  dae  to 

i^^^h^iid*  ^'on  ^^^  plaintiff;    and  the  defendant   made   up  a  packed 

one  occasion  purportiui^   to   Contain   that   sum,   and  sent  it  to  the 

defendant  sent  '       *  »  ' 

to  plaintiff,  a  plaintiff  as  his  share,  as  usual,  by  the  guard  of  the 

proprietor,  a 

packet  purport-  coach.      The   packet   contained   20/.   only;    and  tbii 

inir  to  contain 

23/.,  which  was  action   was   brought  for   the  difference.      It  appeared 

but  in  reality  ^I^^t  the  expenses  of  keeping  the  office  were  provided 

oni^^pfai'^ff  for   by  the  defendant,   for  which   he  received  monc; 

fo^***h^^and  ^^^"^  ^^^  proprietors.     He  rendered   his   accounts  f 

recciTed  to  his  Clcnchy   the   Exctcr   proprietor.      No   sum    of  mor 

use : 

Held,  that  was  cxpressly  given  to  him  by  Clench  for  the  ph 

defendant  was 

not  liable,  there  tiff.     Upou  this  evidence  it  was  contended,  that  . 

of  contract  was  improperly  made  defendant,  for  that  there  had 

and  the  plain-  "^  privity  of  Contract  between  him  and  the  plaf 

hrwa"no?pre-  ^"^  *^  ^^*  ®^'^  ^^^  \hQTQ   having  been  no   s' 

eluded  from 

this  defence  by  haTing  told  the  plaintiff  (after  action  brought)  that  he,  defendaDt 

the  23^  of  C  and  sent  it  to  the  plainiiflT,  and  debited  C.  with  it. 

appro 


Baty. 
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appropriation  by  Clench  of  any  sum  to  be  paid  to  the  18S3. 
plaintiff  the  defendant  could  not  be  charged  as  having  "^ 
reodved  any  sum  to  the  plaintiff's  use.  It  was  therefore  a^tmt 
oonteoded  that  the  action  should  have  been  brought 
Bgiunst  Clench.  It  appeared,  hoiyever,  that  the  plaintiff's 
attorney,  after  commencing  the  action,  had  written  to  a 
g^deman  tX  Exeter^  who  was  called  as  a  witness,  stating 
his  view  of  the  case,  and  requesting  him  to  examine  Clench 
^^  other  persons  as  witnesses,  which  letter  contained  the 
fcUowing  expressions:  — "  A  sum  of  23/.  was  given  to 
^  left  by  Mr.  Clench  with  the  defendant  to  be  transmitted 
^  the  plaintiff."—  <^  The  action  has  proceeded  on  the 
^^snn^tion  that  Mr.  Clench  will  prove  that  he  gave  to 
oi*  left  with  the  defendant  the  sum  of  23/.,  the  plaintiff's 
inoDey,  for  the  plaintiff,  to  be  forwarded  to  him."  This 
^^tter  being  shewn  to  and  read  by  the  defendant,  he 
^  ^  it  was  perfectly  true ;  he  had  the  money  of  Clench 
^  sent  it  to  the  plaintiff,  and  debited  Clench  with  it." 
^%so&  had  also  written  a  letter  to  the  plaintiff  containing 
^1^  words :  ^^  Defendant  says  23/.  was  inclosed ;  with 
^  nim  he  has  charged  me  in  account,  and  I  have 
^^  pod  it;"  and  this  letter  being  shewn  to  defendant,  he 
^^hserved  on  it  in  similar  terms.  The  learned  Judge. 
dii«cted  a  nonsuit^  giving  leave  to  move  to  enter  a 
verfict  for  8/. 

Dumpier  now  moved  accordingly.     Supposing  it  to 

be  ri^tly  objected  (on  the  authority  of  Stephens  v. 

Bai€Ock{a))    that  there  was  no   privity  of  contract 

between  the  plaintiff  and  defendant,  the  latter  being 

CJendf9  servant  and  not  the  plaintiff^s ;  still  the  plaintiff, 

(a)  ZB.i  Ad.  354. 

VouV.  LI  under 
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18SS.       under  the  circumstances,  is  entitled  to  say  that  23L 
were  paid  by  Clench  to  the  defendant,  and  received  bf 


Batt. 


HOWSLL  J    J  t 

tigamu       him,  for  the  special  purpose  of  being  forwarded  to  the 
plaintiff.     Supposing  the  fact  to  be  otherwise,  he  can- 
not allege  so,  for  he  is  concluded  by  the  statement  whidi 
he  himself  made  to  the  plaintiff,  and  on  which  that 
party  has  acted.     In  Edwards  ▼.  Hoddtng  (a)  this  point 
was  ruled   by  Dumpier  J.  at  Nisi  Priusj  though  the 
Court,  upon  motion  afterwards,  gave  no  opinion  upon 
it,  there  being  another  sufficient  ground  for  discharging 
the  rule  for  a  new  trial.     \Denman  C.  J.     Here  die^ 
statement  which  is  said  to  have  misled  the  plaintifl^  wa^ 
after  action  brought.]    The  plaintiff  continued  acting  o^ 
a  mistake  by  reason  of  it.     \,Parke  J.     Is  Clendk  di^. 
charged  by  what  has  taken  place  7]    If  the  defendati^ 
by  his  admission,  has  made  himself  liable,  a  judgment 
against  him  would  discharge  Clench. 

Denman  C.  J.  The  supposed  admission  is,  that  be 
has  sent  the  23/.  There  is  nothing  to  distinguish  dib 
case  from  Baron  v.  Husband  (&)  which  was  lately  de- 
cided here. 

Parke  J.  It  does  not  appear  that  Clench  might  not 
have  countermanded  the  payment  to  the  plaintifl^  at  aoj 
time  before  he  actually  received  the  money.  Nor  u  it 
shewn  that  the  plaintiff  has  been  induced  to  do  any  let 
on  the  faith  of  receiving  payment  from  the  defendant 
If  it  had  been  proved  that  the  defendant  had,  asitven^ 
attorned  to  the  plaintiff,  and  agreed  to  hold  the  monef 
for  his  use,  and  not  subject  to  the  directicMi  of  CZeaA 

(a)  5  Taunt,  815.  {b)  AB.j^Ai^  611. 

the 
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Ae  case  would  have  been  difierent    But  that  does  not        18SS. 
appear. 


Taunton  and  Patteson  Js«  concarred. 

Rule  refiued. 


HOWSLL 

Batt. 


Doe  dem.  Grubb  against  The  Earl  of 

Burlington. 

jmVJECTM£NT  for  premises  in  Buckinghamshire.  On  If  aeopyfaoldcr 

the  trial  before  Gaselee  J.,  at  the  Buckinghamshire  tMn,  withoat 
summer  assizes  1832,  it  appeared  that  the  premises  in  ^^^udi^ 
V^eition  were  part  of  a  copyhold  tenement;  that  the  ^^^^ 
lessor  of  the  plaintiff  was  the  lord,  and  the  defendant  the  j^^^ 
^yholder;  and  that  the  plaintiff's  lessor  claimed  by  ^^^^^ 
^e  of  a  forfeiture  alleged  to  have  been  incurred  by  thejutyflnd 
ue  pulling  down  of  a  barn  on  the  premises  by  the  de-  niMi  are  not 
fcoiluit's  tenant    It  was  proved  that  the  bam,  which 
*tt  not  built  by  the  copyholder,  had  been  so  pulled 
^own;  and  the  jury  found  (upon  questions  put  separately 
^  them  by  the  learned  Judge),  first,  that  the  tenant,  at 
the  time  of  pulling  down  the  barn,  did  not  intend  to 
'Aoild  it  $  secondly,  that  the  proper^  would  not  have 
'^  damaged  if  the  bam  had  not  been  rebuilt ;  thirdly, 
^  according  to  the  custom  of  the  manor,  the  copy- 
holder  might  pull  down  what  he  had  himself  built,  but 
Clothing  dse.     A  verdict  was  taken  for  the  plaintiff,  and 
^  learned  Judge  reserved  liberty  to  the  defendant  to 
^tk)ve  to  enter  a  nonsuit    A  rule  nisi  having  been  ob- 
tained in  Michaelmas  term  18S2, 

L  1  2  The 
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18dS.  The  Sdicitor-Generalj  Storks  Serjti  and  Kel^  shewed 

cause  in  Trinity  term  last  (a).     This  is  not  a  question 
Gedbb       on  the  statute  of  Gloucester  (&),  between  a  termor  and 
TIm  £tf  1  of    a  freeholder,  but  turns  upon  the  relation  between  a 
copyholder  and  his  lord.     Under  the  statute   there 
must  be  damage  to  a  certain  amount,  and  the  thing 
wasted  is  to  be  recovered  with  treble  damages :  a  copy- 
holder holds  on  condition  of  committing  no  waste;  and, 
on  breach  of  that  condition,  he  forfeits  his  whole  estate. 
The  question  then  is,  whether  the  pulling  down  of  ai^ 
ancient  barn  be  waste.     That  is  a  general  question  (^^ 
law.     It  is  not  to  be  left  to  the  discretion  of  a  oop^. 
holder  to  judge  whether  the  estate  will  be  there%>j 
improved  or  not :  it  is  a  mat^r  to  be  determined  by  tbt 
lord  only,   who  may  licence  it  if  he  pleases.    T&e 
authorities  on  this  subject  are  collected  in  GmrysV 
JDigestf  Cojyholdj  M,  S.  (c),  from  which  it  is  clear  that  it 
is  waste  to  pull  down  any  building.     The  case  of  Tte 
Keepers  of  Harrow  School  v.  AlderUm  {d)^  which  tunwd 
on  the  statute  of  Gloucester^  was  against  a  tenant  fe 
years ;  and  there  the  defendant  was  permitted  to  enttf 
up  judgment  because  there  were  only  three  fiurthings 
damages  on  the  three  closes.      There  a  passage  of 
Bracton  {e)  was  cited  to  the  effect  that  waste  shall  be  no 
injury,  unless  it  be  so  trifling  that  inquisition  ought  not 
to  be  made.    That  seems  to  be  spoken  only  of  Isn^ 
lord  and  tenant.    And  in  Pindar  ▼•  Wadsaorth  {g\  which 
was  an  action  on  the  case  by  a  commoner  for  an  injury 
done  to  his  right  of  common,  the  case  of  Hu  Keepen^ 

(a)  Before  Denman  C.  J.,  LUUedtJe,  PaHke,  and  PaUeton  Ji. 

(b)  6Ed.l.  e.5.  (c)  See  abo  A».  Xd.  5S.  a. 
(<0  S P.  j-  P.  86.                             (e)  Lib. 4.  c  IS.  &  IS.  IbLSlCk 
(g)  S  Satt,  154. 

uamm 
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Hanrrao  School  v.  Jlderton  was  distinguished;  and  it  18SS. 
was  held  that  the  plaintiff  might  have  judgment,  though  _^ 
the  damages  were  only  one  farthing.  The  statute  of  Osvbb 
GUmcesUr  furnishes  the  only  case  in  which  the  civil  law  TIm  Earl  of 
maxim  '*  de  minimis  non  curat  lex"  has  been  applied. 
In  Cole  T.  Green  (a),  which  was  an  action  of  waste  on  the 
immemorial  custom  of  London^  it  was  held,  that  pulling 
down  houses  and  erecting  others  in  their  stead  was 
waste^  though  the  annual  rent  was  thereby  improved 
from  ]  201.  to  200/.  In  The  City  of  London  v.  Greyme  {b) 
it  was  said,  that  the  conversion  of  a  corn-mill  to  a  horse- 
mill  was  waste,  though  it  were  to  the  lessor's  advantage. 
In  Lord  Darcy  v.  Ashtoorth  (c),  it  is  laid  down  as 
generally  true  that  the  lessee  has  no  power  to  change 
the  nature  of  the  thing  demised ;  that  he  cannot  turn 
meadow  land  into  arable,  nor  stub  a  wood  to  make  it 
pasture,  nor  dry  up  an  ancient  pool  or  piscary,  nor 
safier  ground  to  be  surrounded,  nor  decay  the  pale  of 
park."  Converting  two  chambers  into  one,  or  e  con- 
verso,  or  converting  a  hand-mill  into  a  horse-mill,  is 
waste:  Hal.  MSS.  Co.  Litt.  53.  a.  not.  (S).  So  a  tenant 
cannot  make  raib  where  none  were  before :  Hal.  MSS. 
Co.  LitL  5S.b.  not  (4)  {d).  So  in  case  for  injury  to  the  re- 
version, brought  against  a  stranger,  it  was  held  sufficient 
for  the  plaintiff  to  shew  any  alteration,  although  the  pro- 
per^ were  thereby  improved :  Alston  v.  Scales  (e).  Cases 
to  the  same  effect  are  collected  in  2  Solle*s  Abridgment^ 
815.  Waste.    In  &ct,  property  must  always  suffer  by  an 

(a)   1  Lev,  509.  8.  C.  not  S.  P.  2  SauruL  298.  as  Greene  v.  Coie. 
(6)   Cro.  .he  182.  (c)  Hob,  234.  (ed.  1724.) 

(d)  CttiDg  Dyer,  S32.  {Manu)ood  v.  Myme.)  In  this  case  the  question 
seems  to  lui?e  been,  for  what  erections  on  the  land  the  tenant  was  justified 
to  cutting  down  timber.  ^ 

(e)  9Bing.3. 

Lis  alteration 


i 
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undioration  of  the  meadowi  it  b  not  waste  to  plough  it.        1838. 
The  general  role  is,  that  the  law  will  not  allow  that  to      -^    . 
be  waste  which  is  not  any  ways  prejudicial  to  the  in-        Geow 
beritance  2  per  Bichardson  C.  J.  in  Barret  v.  Barret  {a).    J^  E«f|  of 
II1Q8  in  2  BoU^s  Abr.  Waste,  p.  815.  pi.  17>  18.  it  is 
^  that  it  is  waste  to  pull  down  a  house  and  rebuild 
ft  smaller,  or  a  larger ;  the  reason  given  in  the  latter 
^^  is,  that  the  new  house  will  be  a  greater  charge 
^  the  lessee ;  which  brings  the  question  to  the  same 
^^sl    In  Keil.  38.  {b)  it  is  said,  that  if  a  lessee  plead, 
^  waste  for  pulling  down  a  house,  that  he  has  built 
^  laiger,  if  it  be  to  the  lessor's  advantage,  he  may 
shew    it      The    division    of   a    meadow    into    many 
parts,  by  making  ditches,  is  said  not  to  be  waste,  for 
the  meadows  may  be  the   better    for   it :    Fin.  Abr. 
Waste,  D.  46.    The  change  of  one  kind  of  mill  for 
another  may  be  waste;   but  that  would  be  from  the 
diange  in  the  nature  of  the  property  causing  some 
damage.     In  Alston  ▼•  Scales  (c)  there  was  actual  dam- 
age done^  though  very  minute;   and  the  Court  said 
that  it  altered  the  evidence  of  the  title.     The  Court 
looks  to  the  actual  effect  upon  the  value  of  the  interest 
of  the  reversioner;  this  rule  has  been  adopted  in  actions 
on  the  case  for  injury  to  the  reversion,  as  in  Jesser  v. 
Giffbrd  (d),  Jackson  v.  Pesked  {e\  Strother  v.  Barr  and 
Another  {g\  Ferguson  v.  CristaU{h\   Young  v.  Spencer 
and  Another  {i).     The  passage  in  Bracton  mentioned 
CD  the  other  side  is  perfectly  general ;  and  it  was  written 

(a)  Het.  35. 

(6)  Fte  QmttabU,  arg.  in  the  AIM  of  8tratfMP%  case,  asMntcd  to  bj 
Mrktn  C.  J.  of  C.  P.,  KeU.  39. 

ic)  9  Bmg,  3.  (d)  4  Burr.  S141. 

(«)  \Ii.t8.  934.  (g)  5  Bing.  136. 

(A)  SBhtg.  SOS.  (t)  10  B.  4f  C.  145. 

L  1  4  before 
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18Sa       before  the  statute  of  Gloucester  pnuedi:  and  the  inqoi* 
J    ~       sition,  there  spoken  of,  answers  to  the  verdict  of  a  jury 
Grubb       now.     Bracton^s  doctrine  is  recognised  in  Lord  Cok^u 
The  Earl  of    first  (a)  and  second  (&)  institutes,  and  in  Toppingif.Ejng{e). 
In  the  case  of  a  copyhold,  the  Lord  Chancellor  doubled 
whether  a  legal  forfeiture  was  incurred  by  the  copyholder 
working  a  quarry,  as  to  which  it  did  not  appear  whether 
it  had  been  opened  before  the  copyholder's  time;  or  by 
grubbing  up  boundary  hedges,  as  to  which  it  did  not 
appear  whether  they  were  between  parts  of  the  copyhold 
or  between  the  copyhold  and  adjoining  freehold;  and^ 
by  topping  timber  trees :  Peach/  v.  7^  Duke  <^  Samer^^ 
set  {d).     So  it  was  doubted  whether  it  were  waste  fi>r  «&. 
copyholder  in  fee  to  dig  or  open  mines,  in  Lord  BuUamd 
V.  Gie  {e).    The  erection  of  a  new  house  on  a  copyhold, 
without  licence,  was  held  to  be  no  forfeiture^  as  being  fiir 
the  improvement  of  the  tenement,  though  the  nature  of 
the  land  was  altered :  CeciU  v.  Cax)e{g).    In  Simmomf* 
Norton  (A),  it  was  held  that,'^in  support  of  a  general  pies 
of  nul  wast,  evidence  could  not  be  given  that  the  act 
was  in  conformity  to  the  custom  of  the  country,  and  in 
amelioration  of  the  land ;  but  that  was  a  decision  merely 
as  to  the  proper  method  of  raising  the  question  on  the 
record.     In  Burton* s  Lccm  of  Real  Property  (f )  it  is  said, 
^^  The  tenant  of  a  copyhold  estate  of  inheritance  may 
also  forfeit  that  estate  by  waste.     But  reason  seems  to 
require  that  the  waste  which  is  attended  with  such  penal 
consequences  should  be  either  an  invasion  of  the  lord'is 
property,  as  by  cutting  down  trees  without  being  autho- 

(a)  Co.  LitL  54.  a.  (6)  8  Irut,  306.  (U). 

(c)    W'mch.  5.  (rf)  1  Sir.  447. 

(0   1  Sid.  152.  ig)  Vm.  Abr.  CopykoU^  L.  c 

(A)  7.0^.640.  (i)  411.  (1335.)  (ed.  ISSa) 

rueed 
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nzedby  the  custom;  or,  at  least,  some  act  or  neglect        1838. 
^Uch  tends  materially  to  deteriorate  the  tenement,  or       '    7" 
to  destroy  the  evidence  of  its  identity.    To  this  last        Gftuu 
nasoD  may  also  be  referred  the  forfeiture  which  is    JlwEariof 
inciurred  by  an  mclosure,  or  other  alteration  of  bound- 
aries."   ZParle  J.     Suppose  the  bam  had  been  the  sole 
olgect  of  the  grant]    In  that  case  the  act  might  have 
destroyed  the  identity  of  the  property,  and  then  the 
jary  would  probably  have  found  that  it  did  damage. 
In  ejectment  against  a  termor,  upon  a  special  proviso 
ui  the  lease,  giving  a  right  of  re-entry  upon  the  com- 
ixnssioii  of  waste  to  the  value  of  lOs^  it  was  held  that, 
^hen  buQduigs  of  more  than  that  value  had    been 
poDed  down  and  others  substituted  for  them,  the  jury 
shonid  have  been  directed  to  ascertain  whether,  on  the 
^hok^  waste  had  been  committed  to  the  value  of  lOs. : 
Jioe  dm.  Earl  of  Darlington  v.  Bond  and  Others  (a) ; 
^  Aryl^  J.  gave  as  a  reason,  that  it  was  possible 
that  the  value  of  the  reversion  might  be  increased  by 
tlie  alteration. 

Cur.  adv.  vuU. 

Denman  C.  J.  in  the  course  of  this  term  delivered  the 
JodgDeot  of  the  Court. 

This  was  an  ejectment  for  ten  messuages,  in  the 
ii^or  of  Princes  Risboroughy  in  the  county  of  BuckSf 
which  was,  after  a  former  trial,  again  tried  before  my 
'^er  Gaselee  and  a  special  jury  at  the  Summer 
"^sizes  1832,  for  that  county.  The  lessor  of  the 
plaintiff  was  lord  of  the  manor  of  Risborough^  and  the 
defendant  was  a  copyhold  tenant  of  that  manor;  and  the 

(a)  SB.iC.  855. 

premises 
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1888.        premises  for  which  the  ejectment  was  brought  were  : 
~       the  occupation  of  a  tenant.    On  the  8 1st  of  Mm  181 

BoxcImii.  ^  , 

Gaubb        Charles  Currie  was  admitted  tenant  of  the  prenusesi 

flffli'mf 

The  Ewl  of  trust  for  Lord  George  Henry  Cavendish  (now  the  Ei 
^  '  of  Burlington)^  the  defendant  The  premiseSf  as  d 
scribed  in  the  admission,  were  a  messuage  or  &n 
house,  with  all  outhouses,  edifices,  buildings,  bam 
stables,  yards,  gardens,  orchards,  and  backsides  there 
belonging,  and  also  certain  lands  therein  particular 
mentioned  and  described.  There  were  two  bams  « 
the  premises :  one  of  them  was  in  a  ruinous  states  i^ 
was  pulled  down  by  the  tenant.  Leave  was  asked 
the  steward  to  take  it  down,  but  it  was  refused:  d 
bam  was  some  time  afterwards  rebuilt  by  the  defeudao 
The  ejectment  was  brought  for  alleged  waste,  in  hsTUij 
taken  down  and  removed  the  barn  without  license. 

Upon  the  evidence  given  on  the  trial,  the  Judge  lei 
three  questions  to  the  jury. 

1st.  Whether,  at  the  time  when  the  bam  was  pulle* 
down,  the  defendant  had  an  intention  to  rebuild  it;  b 
that  if  he  had,  there  was  no  ground  of  forfeiture. 

2dly.  Whether  any  damage  was  occasioned  to  tb 
estate  by  the  pulling  down  and  rebuilding  the  barn 
stating,  that  if  they  found  there  was  not,  he  wool 
reserve  for  the  opinion  of  the  Court  whether  this  was  s 
answer  to  the  action. 

8dly.  As  to  the  existence  of  the  custom,  and  pa 
ticularly  whether  it  authorised  the  pulling  down  i 
buildings  generally,  or  only  those  additional  ones  whi 
the  tenant  himself  had  erected. 

The  jury  found  that  the  defendant  did  not  oonteii 
plate  the  rebuilding  the  barn;  that  the  estate  wool 
have  sustained  no  damage  if  the  bam  had  not  beo 

rebuilt 
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i^uib;  that  by  the  custonii  a  man  may  pull  down  what        18SS. 
he  has  built,  but  not  generally. 

Dos  Gcm. 

A  Terdict  was  taken  for  ibe  plaintiff,  with  liberty        Okubb 
lor  the  defendant  to  move  to  enter  a  nonsuit,  if,  upon     The  Ewl  of 
^  finding  respecting  damage,  the  Court  think  him 
^titled  so  to  do. 

By  the  general  custom  of  copyholds,  if  a  copyholder 

commits  waste,  it  is  a  forfeiture,  Com.  Dig.  Copyhold^ 

^  3. ;  for  which  he  cites  1  Boll.  508.,  1. 31. ;  Moorct  892. ; 

^'^  OweUf  17.;  in  which  last  case  it  is  said  that  all 

^^ste  done  by  a  copyholder  is  forfeitable. 

In  the  quotation  from  Boll.  Abr.^  the  language  is,  if 
^  ^^pyholder  commits  waste  against  the  custom  of  the 
^^s Jior,  this  is  a  forfeiture ;  and  for  that  he  cites  Clifton 
^*  Jdolyneux  (a),  where  the  qualification  is  stated  that  it 
i^t^st  be  waste,  according  to  the  custom  of  the  manor. 

Sut  without  considering  whether  the  custom  of  the 
ii^^aAor  need  be  taken  into  consideration  or  not,  the 
custom  here  found  is,  that  the  copyholder  may  pull 
Aown  what  he  has  built,  but  not  generally. 

Then  a  question  arises,  is  the  pulling  down  a  bam 
Waste? 

The  instances  and  cases  where  waste  has  been  con- 

# 

ndered  as  applicable  to  buildings,  are  almost  all  as  to 

houses  or  mills ;  but  there  are  some  where  waste  has 

heea  assigned  as  to  outbuildings.    In  Brookes  Abridge 

^f^ent^  WastCj  pi.  67.,  waste  was  assigned,  among  other 

^ings,  in  a  stable.     In  Dyer^  108.,  it  was  assigned  in  a 

stable.    In  Bastal  v.  Turner  {b\  which  was  a  case  of 

fitfeiture  of  copyholds  for  waste  in  burning  an  outhouse^ 

00  doubt  was  made  as  to  its  being  a  forfeiture  by  the 

(a)  4  Coke,  27.  W  Cro.  EUm*  598. 

person 


BoaUNOTOK. 


516  CASES  IN  MICHAELMAS  TERM 

18S8.       person  who  did  it;  but  the  case  was  decided  on  its  beii 
^^      done  in  collusion  for  sorae  purposes  as  to  the  estate^  i 

GftuiB  the  person  connected  with  the  copyhold. 
TIm  Ear]  of  In  Toomsend^s  and  ComwaWs  Tables  of  fieaUm^ 
there  are  several  precedents  referred  to  of  waste  bein 
assigned  in  various  sorts  of  outbuildings.  And  in  d 
statute  of  MarlbridgCf  52  Hen.  3.  c.  24.,  it  is  enacte 
^*  that  farmers,  during  their  terms,  shall  not  make  wait 
nor  exile  of  house^  woods,  and  men,  nor  of  any  thin 
belonging  to  the  tenements  that  they  have  to  fiurm, 
And  though  waste  be  by  the  common  law,  this  mi^  I 
considered  as  a  legislative  exposition  of  the  subgecu  o 
which  waste  may  be  committed.  On  the  wordi»  ^  jmi 
of  any  thing  belonging  to  the  tenements  which  thqrhsra 
to  farm,''  Lord  Cokey  in  the  ^d  InstUtde^  1 46.,  ttjfiy 
*^  there  were  before  particularly  named  de  domihifl 
boscis  et  hominibus ;"  and  these  other  words,  ^  of  iny 
thing  belonging  to  the  tenements  that  they  hate  \0 
farm,"  comprehend  lands  and  meadows  beloDgiDg  to 
the  farm. 

Lord  Cokcj  therefore,  must  be  supposed  to  coniidtf 
that  the  word  houses  includes  all  outbuildings;  if  DOtf 
the  general  words  here  used  would  certainly  extend  tp 
them. 

We  are,  therefore,  of  opinion,  that  the  pulling  down 
a  bam,  taken  absolutely,  is  such  waste  as  subjects  the 
copyhold  tenant  to  a  forfeiture.  But  there  is  anothei 
principle  applicable  to  waste,  that  is,  the  smallness  o 
the  value,  and  there  are  a  great  number  of  old  author! 
ties  to  say,  that  if  the  value  be  very  small,  the  con 
sequences  of  waste  do  not  attach. 

They  will  be  found  collected  in  2  BdTs  Abr.  824 
Comyris  Dig.  Tit.  Copyhold,  M.  3.  and    Wasie^  E.  1 
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Ftnef'sJbr.TiUCqin^hold^K.c.yBndJVasief^.  2  Sam-  188S. 

ierSf  259.,  Green  v.  Oofe,  notes.     See  also  TTie  Keepers 

cf  Harrow  School  v.  Alderton{a).    Some  of  these  an-  Oaubb 


thorities  are  not  directly  in  point,  for  they  are  decided     Hie  £«ri  of 

upon  the  statute  of  Gloucester^  and  in  actions  of  waste, 

and  between  landlord  and  tenant    And  it  is  laid  down 

by  Lord  Chancellor  Loughborough^  in  Dench  v.  Bamp^ 

fos(i),  that  an  action  of  waste  will  not  lie  between  a 

kid  of  a  manor  and  a  copyholder.     But  they  are  illus- 

tntioDs  of  the  principle,  that  where  there  are  no  damages 

there  can  be  no  waste;  and  to  this  effect  is  the  case  of 

Band  7.  Barrel  (c),  where  C.  J.  Eichardson  said,  **  The 

law  win  not  allow  that  to  be  waste  which  is  not  any  ways 

prgndidal  to  the  inheritance." 

Upon  the  whole,  there  is  no  authority  for  saying  that 

^J  act  can  be  waste  which  is  not  injurious  to  the  in- 

^^critance,  either,  first,  by  diminishing  the  value  of  the 

Mte^  or,  secondly,  by  increasing  the  burthen  upon  it, 

or,  thirdly,  by  impairing  the  eyidence  of  title.     And 

tius  law  is  distinctly  laid  down  by  C.  J.  Richardson  in 

Barret  ▼.  Barrel,  cited  at  the  bar  from  Helletfs  Be* 

ports  [c).    This  case  is  entirely  clear  of  the  two  former 

jroonds ;  and  as  the  jury  have  found  that  the  defend- 

iot  did  no  damage  to  the  estate,  it  follows  that  there 

was  no  waste  and  no  forfeiture.    The  rule  must,  there- 

brtf  be  made  absolute. 

Rule  absolute. 


(a)  9Bot.4[PuLS6. 

(^  4  Vm.  Jan.  106.    (Sit  Biduardt  T.  NoUe^  Z  Uer.  675.) 

(c)  Beiiey,5S. 
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1833. 


Tkmni^  MaCABTHUR  OgokiSt  CaMPBEIX. 

2i€9k  Till* 

V /    On  a  rffereiice  HPHIS  cause,  and  all  matters  in  di£feraioe  betiraen  Aa 

'     '     of  a  CBU§€  And        JL  *•  ■■    #n 

^•^^  all  mattm  in  parties,  were,  by  an  order  of  Lord  TenierdeHf  le^ 

^,rJ"  judg^ToiSert  fen^  to  an  arbitrator ;  the  costs  of  the  suit  and  refereooe 

'  ^^\   ^«  TOTed,  to  ^^'^'^^  ^®  ®^®"^  o^  *®  award.    The  arbitrator,  on  the 

ti^  to*S^  ^^^  o(  November  1882,  gave  notice  that  be  bad  made 

^wd  Slide  I  hjg  award,  ready  to  be  delivered,  on  payment  of  hii 

ezcoMfortbe  charges:  but  the  plaintiff,  considering  the  charges  ex- 

the  urbitntor  orbitant,  did  not  take  up  the  award,  and,  consequoidyf 

exorbitant  remained  in  ignorance  of  its  contents  till  the  14th  of 

awttS!  in^con.  March  1833,  when  he  received  a  duplicate  of  the  award 

^^2^*2^*1^  from  the  defendant,  in  whose  favour  it  was.     The  awiid 

yr  wg"«  bore  date  the  12th  of  November  1882.    The  order  of 

did  nottalKe 

it  up*        , ,     reference  having  been  made  a  rule  of  Court,  the  plaiB- 

An  award  is  **  ^  ^\ 

pubiiihcdwhen  tifi^  in  Easter  term  1833,  obtained  a  rule  nisi  for  settbif 

the  arbitrator  i      .  * 

gives  Uie  parties  the  award  aside,  on  several  grounds,  of  which  the  cx« 

nocioe  that  it  ,  . 

may  be  had  on   orbitant  charge  was  one. 

pajnent  of  bis 
charges;  whe* 

f^MonSio^r         '^^'^  James  Scarlett  now  shewed  causey  and  contended 
^'^^  that  the  application  came  too  late,  and  that  the  plaintiff^ 

objection  to  pay  the  arbitrator's  demand  was  no  ezcnfe 
for  the  delay ;  to  which  point  he  cited  Musselbrook  r- 
Dimkin{a). 

FoUett  contra.  This,  being  a  reference  under  » 
Judge's  order,  is  not  within  9  &  10  fT.  3.  c.  15.  s*  ^"^ 
and  therefore  it  was  not  necessary  that  the  motioi^ 

(a)  9  Bmg,  605. 

should 
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should  bare  been  made  ia  the  next  term  after  the  award        188S. 
iWB  pabEshed*    TParke  J.  The  Court  adopts  the  pro-    ,, 

Maoaethoe 

fision  of  that  statute  as  a  rule  in  other  cases.]     At  all        agauut 

^  Campbell* 

fsmtSf  the  drcumstances  of  this  case  take  it  out  of  the 
role.   [Denman  C.  J.  You  do  not  state  that  you  applied    /,,if'<:  ^^  ^ 
for  the  award,  and  that  it  was  refused  because  an  ex- 
orbitant fee  was  not  paid ;  though  I  do  not  know  that 
even  that  would  be  sufficient.]    In  Musselbrook  v.  jDtin- 
tt((ff],  Tinddl  C.  J.  says,  referring  to  the  words  of  the 
statute^  which  directs  that  a  motion  to  set  aside  an  award 
shall  be  made  before  the  last  day  of  the  term  next  alter 
the  award  shall  have  been  made  and  published :  — 
"  The  question  is,  what  is  meant  by  the  word  published? 
I  think  that  word  is  satisfied  by  the  award's  having 
been  made^  and  notice  having  been  given  to  the  parties 
that  it  is  within  their  reach,  on  payment  of  just  and 
reasonable  expences."     Then  the  award  here  was  not 
piUished  on  the  13th  of  November^  for  the  parties  were 
iH)ttben  informed  that  it  could  be  had  on  such  terms. 
The  Lord  Chief  Justice  proceeds :  —  **  And  I  concur 
^  thinking  that  the  award  cannot  be  said  to  be  ready, 
^hen  it  is  only  to  be  had  on  submitting  to  a  wrongful 
^enumd."    Now,  to  discharge  this  rule  upon  the  ground 
suggested,  the  Court  must  decide  that  an  award  is  pub- 
^ed,  when  notice  has  been  given  to  the  parties  that  it 
^  to  be  had  on  payment  of  an  exorbitant  demand.     It 
>s  not  clear  that  there  was  any  authority  by  which  these 
^rges  could  have  been  taxed ;  and,  if  so,  the  plain- 
^  could  take  no  course    but    that  which    he    has 
^opted.     IParke  J.   If  the  award  was  not  publbhed 
^hen  the  notice  was  given  to  the  parties,  the  arbitrator 

(a)  9Bing.605. 

might 
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18SS.        migbt  have  altered  it  afterwards,  which  will  scarcely 
~~^"'       contended.     That  shews   that  the  publication  of  i 

Macaethuk 

agahui       award  is  not  merely  its  being  ready  on  payment  of 
moderate  sum. 

Denmah  C.J.  We  are  all  of  opinion  that  i 
plaintiff  ought  to  have  come  to  the  Court  sooner:  ai 
we  do  not  think  the  Court  would  have  a  diflBcnlty 
dealing  with  an  arbitrator  who  made  exorbitant  chaige 
If  the  ground  alleged  for  the  delay  in  this  case  wer 
held  available,  litigation  might  be  kept  up  for  ever.  I 
is  indeed  said  by  the  Lord  Chief  Justice  in  MussMrook^ 
Dunkin  (a),  that  an  award  is  published  when  the  paitifl 
have  notice  that  it  is  within  their  reach  on  payment  oi 
such  expenses  as  are  just  and  reasonable.  But  I  thiol 
these  last  words  need  not  form  part  of  the  definitioD. 

Parke,  Taunton,  and  Patteson  Js.  concurred. 

Rule  dischaiged. 

(a)  SJHng.eOS. 
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OMETT  and  Others  against  Beckford. 

IBITATUS  assumpsit  for  freight,  primage,  and  In  indebitatus  ^u^f//r- 

astumpsit  for  jj^  j,  >>• 

age,  due  from  the  defendant  to  the  pUintifl^,  in  freight,  it  ap-  ^^^^^,  ^. 

of  the  carriage  of  certain  goods  and  merchandize  goods  werv     ^-^^^f^'-^ 

led  in  the  declaration.     Plea,  general  issue.     At  n^s^^  qq  honA 

\  before  Denman  C.J.,  at  the  London  sittings  ^fpf^illj^^- 

rrinity   term    1833,    the    following   facts    were  ^j^n^^'^^^ich 

id: — **  The  iroods  mentioned  in  the  declaration  «*t«d  them  to 

^  have  been 

lipped  in  the  island  oi  Jamaica  on  board  the  ship  ibipped  by 

W,  J,  on  a 

i  Bryan^  btelonging  to  the  plaintiffs,  according  to  vessel  bound 
lowiogbill  of  lading: — *  Shipped,  in  good  order  account  of  the 
II  conditioned,  by  JV.  Jackson,  in  the  ship  William  that  diej  were 
bound   for  London,    145   hogsheads  of   sugar  Z^^^ 
rty-eiffht   puncheons   of  rum,    on    account    of  ^«  consignees, 
Vbrd.  Esq.,  beinff  marked  and  numbered  as  in  f^  ^^  *»««  ^ 

•^        '        ^'  °  theratethereia 

flfUf  and  are  to  be  delivered  at  the  West  India  mentioned; 

the  goods  so 

in  the  port  of  London    (with    the    usual    risks  shipped  were 
ly  excepted),  unto  Messrs.  Plummer  and  Wilson^  the  defendant. 
leir  assigns,  paying  freight  for  the  said  sugar  at  hav1i!^deii- 
ling  per  hundred  weight,  and  rum  at  6d.  steriing  H"^"^^^,^^ 
>erial  gallon,  with  primage  and  average  accus-  wgneeswiAout 
The  arrival  of  the  ship  was  reported  on  the  freight,  it  was 

^  "^  held  that  the 

Atseiist  1830,  and  a  freicht  note  for  622/.  105. 4rf.  defendant  was 

was  admitted  to  be  the  just  amount  of  the  freight,  to  pay  the 

^  and  pierage,   payable   for  the  shipment  and  shipowners; 

!  of  the  goods)  was,  on  that  day,  delivered  by  depend*  nUy  of 

nts  of  the  plaintiffs,  who  reported  the  ship  to  ^l^j^ 

r  and    Wilsoji,   the    consignees  named    in   the  chsrterparty. 
ading.      The  goods  were  the  property  of  the 
V.                         Mm                         defendant, 
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18S8.        defendant,  and  were  shipped  and  consigned  by  W.Jack 
son,  his  attorney  in  Jamaica,  on  the  account. ^nd  rbk  c 


oMointi        the  defendant,  and  afterwards  delivered  to  Plummcr  am 
^  Wilson  as  his  consignees  in  London,  and  were  sold  b 

them  as  such  consignees,  and  the  net  proceeds  thered 
after  setting  off  the  freight  and  charges  in  question,  wet 
carried  by  them  to  the  credit  of  the  defendant's  accouu 
with  them.     Plummer  and  Wilson  stopped  payment  oa 
the   27th   of  November   1830;    and  a   commission  of 
bankrupt  issued  against  them  in  the  December  followiog^ 
under  which  they  were  found  and  declared  bankropts^ 
and  the  amount  in  question  had  not  then,  nor  bu  it 
since,  been  paid  to  the  plaintiffs." 

For  the  defendant,  it  was  contended,  that  the  plain- 
tiffs, having  undertaken  by  the  bill  of  lading  (whidi 
was  the  only  evidence  of  the  contract  between  the  pt^ 
ties)   to  deliver  to  the  cotisrgnees,  they  paying  Jre^^ 
were  bound  to  withhold  the  goods  from  the  consigocei 
until  payment  of  the  freight ;  and  having  delivered  tbeB 
without  having  insisted  on  such  payment,  they  bad  oo 
claim  on   the   consignor,  and   Drew  v.   Bird  {a)  was 
relied  upon.     On  the  other  hand,  it  was  contended,  far 
the  plaintiffs,  that  from  the  fact  stated  in  the  bill  ^ 
lading  that  goods  had  been  laden  on  board  the  pUo* 
tiffs'   ship,  and   bound  for  London,   and  were  to  be 
delivered  there,  the  law  would  imply  a  contract  on  tbe 
part  of  the  owner  of  those  goods  to  pay  freight,  aoi 
that  the  clause  in  the  bill  of  lading  as  to  the  consigoeeft 
paying  freight  was  introduced  solely  for  the  benefit  d 
the  shipowners,  to  enable  the  latter  to  receive  payiUfiPt 
from  the  consignees,  if  they  thought  fit,  and  that  it  dui 

(a)  1  Moody  ^M.  156. 

uo 


IN  THE  Fourth  Year  of  WILLIAM  IV.  §U 

Dot  preclude  the  shipowners,  in  default  of  payment  by  1838. 

the  consignees,  from  suing  the  consignors ;  and  Barker  

▼.  Havens^  cited  in  tlie  American  edition  of  Abbott  on  agmnu 


Shippings  and  in  1  Moody  4r  M.  157.  note  {a\  was  re- 
ferred to.  The  Lord  Chief  Justice  was  of  opinion,  that 
the  defendant,  the  owner  of  the  goods,  and  on  whose 
account  they  were  shipped,  was  primi  facie  liable  to 
pay  freight,  and  that  the  clause  in  the  bill  of  lading, 
^  that  the  goods  were  to  be  delivered  to  the  consignees, 
they  paying  freight  for  the  same,''  being  introduced 
merely  for  the  benefit  of  the  master  or  shipowner,  did 
not  make  it  compulsory  on  the  latter  to  withhold  the 
delivery  of  the  goods  until  payment  of  freight  by  the 
consignee,  and,  consequently,  that  the  owner  of  the 
goods  was  not  discharged  from  his  primary  liability  by 
Ae  neglect  of  the  shipowner  to  obtain  payment  from 
the  consignee.  The  defendant  then  called  several  wit- 
i^cnes  to  shew,  that  by  the  custom  of  merchants  in  the 
port  of  London^  the  shipowner,  by  delivering  the  goods 
to  the  consignee  named  in  the  bill  of  lading,  lost  all 
claim  on  the  consignor;  but  he  failed  in  establishing 
^  custom,  and  a  verdict  was  found  for  the  plaintiffs, 
Gberty  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit 

F.  Pollock^  in  this  term,  moved  accordingly.  The 
only  evidence  of  any  contract  to  pay  freight  was  the  bill 
of  lading  signed  by  the  agent  of  the  plaintiffs.  By  that 
the  plaintiffs  undertook  to  deliver  the  goods  in  Ixmdon 
to  the  consignees,  they  paying  freight.  There  was  no 
>vidence  of  any  contract  by  the  consignor  to  pay  freight, 
od  the  law  will  not,  under  these  circumstances,  imply 

M  m  2  one. 
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18SS. 


DOMBIT 

ugahui 
Bbcxiokd. 


one.     In  Penrose  v.   Willcs{a\  Tapley  t.  Mafien${p\ 
Christy  v.  Bj(me{c\  and  Shepard  v.  De  Bemales{d)^ 
there  were  charterparties,   whereby  the    shipper   e]^<^ 
pressly  stipulated  to  pay  the  freight ;  but,  in  this  ca»Q^ 
there  was  no  charterparty;  and  in  Drem  v.  Biri{e)^ 
where  a  bill   of  lading  stated   that  the  goods  werp 
*'  shipped  by  the  consignor,  to  be  delivered  to  the  con- 
signee or  his  assigns,  he  or  they  paying  fragfat,"  Lonl 
Tenterden  held  at  nisi  prius,  that  if  the  goods  were 
delivered  without  receiving  freight,  the  consignor  m 
not  liable  for  the  freight,  there  being  no  charterpartf* 


Pakke  J.     As  soon  as  these  goods  (which  weretbe 
property  of  the  defendant)  were  shipped  in  the  plaio- 
tiffs'  ship,  to  be  carried  firom  Jamaica  to  LtmioHi  the 
defendant,  even  before  any  bills  of  lading  were  signed 
became  liable  by  law  to  pay  freight,  unless  that  liabilitf 
be  controlled  by  special  custom,  and  of  that  th««bfl0 
proof.     From  the  fact,  that  the  goods  were  laden  ooi 
ship  to  be  conveyed  from  Jamaica  to  London^  the  bv 
will  imply  a  co'jtract  by  the  owner  of  those  goods  to  pqf 
for  the  carriage.      The  only  difference  between  At 
present  case  and  Shepard  v.  De  Bemales{d)  is,  tbitB 
this  case  a  contract  to  pay  freight  is  implied  by  law  ihiB 
the  fact  of  the  defendant  having  shipped  his  goods  on 
board  the  plaintiffs'  ship,  to  be  carried  from  JSuwnlfiSts 
Ijondon.     In  the  other  case,  there  was  an  express  con- 
tract by  charterparty;  but  it  was  there  dedded,  that 
the  clause  in  the  bill  of  lading,   ^^he  or  thejf  payi^ 
Jreightjor  the  said  goodsy**  was  introduced,  not  for  die 


(a)  Jbbott  on  ^ffpmg,  281.  (5th  edit.) 

(c)  1  TawU.  500. 

(<}  lMoo^4;M.}56. 


(6)  8  r.  12. 451. 
(d)  15  Eatt;  565. 


benefit 
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benefit  of  the  shipper,  but  for  that  of  the  master  or        18SS. 
shipowner,  and  was  intended  to  give  the  latter  the 


Bbcxforo. 


DomTT 

option  of  insisting,  if  he  thought  fit,  on  receiving  the      ^agmnti 

fteight  before  he  should  make  delivery  of  the  goods ; 

and  that  it  did  not  cast  the  duty  on  the  captain,  at  his 

peril,  of  obtaining  the  freight  from  the  consignee  at  the 

time  of  delivery ;  but  that  if  he  did  not  get  it  from 

him,  he  might  insist  on  receiving  it  from  the  consignor. 

I  have  not  the  least  doubt,  that  in  this  case,  the  de- 

iendant,  who  is  the  owner  of  the  goods,  is  liable  to  pay 

freight  to  the  plaintiffs. 

Tauhton  J.  concurred. 

Patteson  J.     Shepard  v.  De  Bemales  {a)  shews  that 
the  danse  in  the  bill  of  lading  was  introduced  for  the 
benefit  of  the  master  only,  and  not  for  that  of  the  con- 
ngoor,  and  consequendy  the  master  is  not  bound  to  the 
consignor  to  withhold  the  delivery  of  the  goods  unless 
the  consignee  or  his  assigns  pay  the  freight.    In  Christy 
^•Sawe{b)9  the  Court  of  Common  Pleas  held,  that  the 
Omter  was  not  bound  at  his  peril  to  insist  upon  his 
fidght  at  the  time  of  delivering  the  goods;  but  that 
JTlie  delivered  the  goods,  and  could  not  afterwards  get 
the  fi:eight  from  the  consignee,  he  might  sue  the  mer- 
chant on  the  charterparty. 

Rule  refused. 


Mm  3 
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188S. 


^^1^^        The  King  against  The  Inhabitants  of  Wic 

St.  Lawrence. 

. .    .  ^    An  order  of      /^N  appeal  against  an  order  of  two  justices,  made  ia 

^      V  ■  5^  ■•••ion*,  quash-   v^  »t»      f  y 

-       'v  /  ing  an  order  of  18S2,  for  the  removal  of  Elizabeth  the  wife  of  Isaac 

r-    y  'sj/i  nendiy,  w^n-   Harle  (who  had  lately  left  the  parish  of  BanweU\  aod 
I  c  /  y4  between  the"     ^he  children  of  the  said  Isaac  Harle  and  Elizabeth  bit 

_  i^/     SS^.*i*at^*     w*''^'  fro'"  ^^^^  P«"«^  ^f  5anto^«  to  the  parish  of  Widk 
zjs       when  the  order  g^^  Lawrence,  in  the  county  of  Somerset^  the  sessions 

of  remoral  was  '  "^ 

C  ,  ^  /  L**   ™^'»  *^«  "P-     confirmed  the  order,  subject  to  the  opinion  of  this  Court 

^    ^'^j,      pellaot  parish 

'  was  not  bound   on  the  following  case :  — 

to  receive  the 

pauper,  but  it  It  was  proved  that  the  paupers  were,  in  1823,  re- 
facie  evidence  moved  by  an  order  from  the  respondent  to  the  ap* 
was  not  settkd   P^Hant  parish ;  against  which  order  there  was  an  appeal 


Ind^^^erefo*^'  ^®  ^^®  £as/^  sessions  in  that  year ;  and  that  die 

upon  Uie  trial  gpondents  havini?  discovered  before  those  sessions  that 

of  an  appeal  *^  " 

between  the  the  paupers  were  irremovable,  by  reason  of  their  re- 
same  parishes 

against  a  se-  siding  on  a  tenement  purchased  by  the  pauper  Isaac  be 

cond  order  of  . 

removal  of  the  less  than  SO/.,  determined  to  abandon  their  order  of  re- 

removing  parish  moval ;  that  the  reason  was  communicated  by  the  then 

p«rol  evidence  attorney  of  the  respondents  to  the  then  attorney  of  the 

order  of  re!'  appellants,  but  no  mention  of  the  same  was  made  to  the 

moval  WAS  Court;  and  at  the  said  sessions  an  order  was  madebf 

quashed  on  the 

ground  that  the  the  consent  of  all  parties  for  quashing  the  said  order  of 

pauper  resided  ^  ^  . 

on  a  tenement  removal,  in  which  order  of  sessions  no  mention  wu 

which  made  made  of  the  ground  on  which  tlie  same  was  quashed, 

able,  though  it  The  Court  (on  the  hearing  of  the  present  appeal),  think- 

a  seukment^*^  '"S  themselves  bound  to  admit  the  evidence  above  stated, 

llftSrwildS  wld  ^^^"""'^  ^^  objection  to  it  made  by  the  counsel  for  the 

the  tenement, 

and  therabj  became  removablew 

appellants; 
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appellants;  and  upon  proof  that  the  pauper  Isaac  did,        1883. 

before  the  order  of  removal  now  appealed  against,  sell 

the  tenement  which  rendered  him  irremovable,  and  that        agnnut 

be  had  before  1822  obtained  a  legal  settlement  in  the        aot»of 

appellant  parish,  the  Court  confirmed  the  last  order  of  gf.  Lawkbvcs. 

removal.     If  the  Court  of  King's  Bench  should  think 

tbat  the  court  of  quarter  sessions  improperly  admitted 

such  evidence,  and  that  the  order  of  sessions  in  1822 

^as,  as  between  the  present  parties,  conclusive  of  the 

pauper's  settlement  at  that  time,  the  order  now  appealed 

against  was  to  be  quashed. , 


•.  "J  •  •  f  !        •  "  . ) 


Erie  and  Moody  in  support  of  the  order  of  sessions. 
The  order  of  sessions  in  1822  was  not  conclusive  evi- 
dence that  the  pauper  at  the  time  of  the  order  of  re- 
vival then  appealed  against,   was  not  settled  in  the 
appclhint  parish  ;   and  parol  evidence  was  admissible 
to  explain  the  ground  upon  which  the  judgment  of 
^ court  of  quarter  sessions  proceeded.     The  general 
^  is,  that  the  judgment  of  a  court  of  competent  juris- 
diction directly  on  the  point  is,  as  evidence,  conclusive 
l^een  the  same  parties  upon  the  same  matter  directly  in 
fiestion.  Duchess  of  Kingston's  case  (a) ;  and  that  on  the 
prindple  that  no  matter  once  litigated  and  determined  by 
proper  authority  shall  a  second  time  be  brought  into  con* 
tTDversy  between  the  same  parties.    The  order  of  sessions 
therefore,  made  in  1822,  was  conclusive  between  the  con* 
tending  parishes  only  as  to  the  point  thereby  decided. 
Now,  by  that  order,  the  Court  only  decided  that  the  ap- 
pellant parish  was  not  bound  to  receive  the  pauper  wneft 
ibc  order  of  removal  was  made;  and  that  may  have  been 

(a)  SO  Howdtt  St.  Tr.  538.  (note). 

M  m  4  either 
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18SS.       either  because  the  party  was  not  chargeable  or  was  inre- 
morable,  or  because  the  order  was  defective  for 


Tbe  Kino 

against        of  form,  or  because  he  was  not  settled  in  the  parisl^^ 

The  Inhabit.  ,  v      i  i         .*•   * 

•Dtoof        Bex  V.  Saint   Andrew's  Hcibomia)   shews  that  if  ^t 

Wick 

St.  Lawrimcs.  had   appeared  on    the  face  of  the  proceedings  that 

the  order  of  removal  had  been  quashed  for  want  of 
form,  it  would  not  have  been  evidence  that,  at  the  time 
when  it  was  made,  the  pauper's  settlement  was  not  m 
the  parish  to  which  he  was  directed  to  be  remoTed. 
In  Osgathorpe  v.  DtsetDorth  (6),  a  pauper  was  remoiei 
by  an  order  of  two  justices  from  Diseworth  to  Otga^ 
thorpet  and  the  order  on  appeal  was  quashed.     He  wasy 
by  a  second  order,  sent  from  Diseworth  to  Osgathorpe  9» 
a  certificate  man,  and  upon  appeal  it  was  stated  that^ 
the  first  removal  was  before  he  became  chargeahkj  andl 
the  second  after  he  became  so ;  and  the  sessions  wer^ 
of  opinion  that  the  first  determination  was  not  final 
between  the  parties,  and  therefore  confirmed  the 
order  of  removal ;  and  on  motion  to  quash  the  two 
orders,  on  the  ground  that  the  first  judgment  of  die 
court  of  sessions  was  final  between  the  parties,  thus 
Court  held  it  was  not  final,  and  that,  becaose  it  tsp* 
peared  by  evidence  that  it  proceeded  on  the  gromid 
that  the  pauper  was  not    removable  when  the  fint 
order  was  made.     The  special  ground  for  quashing  tbe 
first  order  of  removal  was  not  stated  on  the  fiice  of  tbe 
order  of  sessions  ;  but  was  stated  (and,  it  must  be  pie-      | 
sumed,  was  proved)  to  the  court  of  quarter  sessions  upon      ^ 
the  trial  of  the  second  appeal ;  and  if  it  was  oompetent 
to  the  removing  parish,  in  that  case,  to  shew  by  evi- 
dence that  the  reason  for  the  court  of  quarter  sessions 

(a)  6  T.  R.  615.  (b)  2  Str.  1256.     Bwrr.  8.  C.  861. 

quashing 
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qaashiog  the  first  order  of  removal,  was  because  the        1833. 

ptaper,  at  the  time  when  it  was  made,  was  not  charge-       

abie^  It  most  also  be  competent  to  the  removing  parish,       *agubui 

TIm  InhiWu 

m  tbi9  case,  to  give  evidence  that  he  was  irremov-        ants  of 
ible  for  a  temporary  cause.    Rex  v.   Whedock  (a)  is  g,.  i.Aw»iireB. 
•Iso  a  direct  authority  to  shew  that  such  evidence  is 
idmiaBible.     There,  this  Court  refused  a  mandamus  to 
die  jnstioes  at  sessions  to  make  a  special  entry  on  their 
proceedings,  that  an  order  of  removal  was  quashed  for 
^^t  of  proof  of  chargeability,  because  the  respondent, 
<A  the  trial  of  another  appeal  against  another  order  of 
I'^nKnral  of  the  same  party,  might  explain  by  evidence 
^  particular  ground  on  which  the  former  order  was 
qoisbed.    ITaunion  J.    It  would  be  most  inconvenient, 
and  would  lead  to  great  expense,  if  it  were  competent 
^  pardes  to  give  parol  evidence  to  explain  the  par* 
^icalar  ground  of  the  judgment]    That  objection  would 
"Pplj  in  many  other  cases,  where  a  judgment  in  a 
^Hi&er  action  does  not  specify  the  particular  ground  on 
^icii  it  proceeded.     Where  a  judgment  is  pleaded  in 
i^,  and  the  real  merits  of  the  action  have  not  been  at 
*ll  enquired  into  in  the  former  proceeding,  issue  may 
be  taken  on  the  fact :  Hitchen  v.  Campbell  (6).    A  re- 
covery in  one  action  is  no  bar  of  a  second,  where,  on 
tbe  trial  of  the  first  action,  no  evidence  was  given  in 
support  of  the  claim  on  which  the  second  is  founded, 
Seidon  v.  Tutofp  (c).    If  there  be  a  reference  of  all  mat- 
ten  in  difference  between  the  parties,   and,  after  an 
sward  is  made,  either  party  bring  an  action  against  the 
other  for  a  matter  in  difference  which  subsisted  at  the 
time  of  tbe  submission,  parol  evidence  may  be  given  to 

(«)  SB.iC.  511.  (6)  2  W.  BU  779.  827.     3  WUm.^BXA. 

(c)  BT.  tU  607. 

shew 
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]  8SS;        shew  that  that  matter  was  not  brought  before  the  arbi- 
""~~        trator,    Golightly  v.  JeUico{a).     In   Rex  v.  Denbigh' 
agmnu        skire  (fi)  an  appeal  was  dismissed,  on  the  ground  that^ 
ants  of        it  was  entered  on  behalf  of  one  overseer  only,   anc^ 
8f .  LAwmmci.  ^hen  a  second  notice  was  given  by  two.     The  seconv^ 


appeal  was  heard  and  decided  on  the  merits  in  favour 
the  appellants,  and  this  Court  refused  to  disturb  tlv^ 
decision.     [^Taunton  J.  There  a  new  state  of  facts  had 
intervened.]     So  it  has  here ;  for  the  pauper  had  parurf 
with  the  property  which  made  him  irremovable  at  the 
time  when  the  first  order  was  made.     In  1822  he  was 
in  possession  of  property  too  small  to  give  him  a  settle- 
ment, but  which  made  him  irremovable.     This  point 
is  adverted  to  in  Phillips   on  Evidence^  vol.  i.  p.  S29. 
(7th  edit.),  where  it  is  said  that  it  will  be  competent 
to  the  respondents  to  prove  that  the  judgment  in  the 
former  appeal,  reversing  the  order  of  removal  of  the 
pauper,  was  given,  not  on  enquiry  into  the  settlem^tf 
but  on  the  preliminary  objection  that  the  pauper  was 
not  chargeable. 

The  Sdicitor-General  and  Rogers  contr^  A  judgment 
of  a  court  of  quarter  sessions,  confirming  an  order  of  re- 
moval, being  in  reniy  is  conclusive,  not  only  as  between 
the  contending  parishes,  but  against  all  the  world,  that 
the  pauper  was,  at  the  time  of  that  order,  settled  in  tbe 
parish  to  which  he  was  removed ;  but  a  judgment  of  » 
court  of  quarter  sessions,  quashing  an  order  of  remofsif 
without  assigning,  on  the  face  of  it,  any  special  reason 
for  doing  so,  is  conclusive  against  the  removing  parishi 
that  the  pauper,  at  the  time  when  the  order  was  voBii^ 

(a)  4  T.  B.  147.  note  (a).  (6)  I  B.  f  Jd.  616. 

was 


j 
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'vras  not  settled  in  the  parish  to  which  he  was  removed^        1833. 

«nd    that   on   the   presumption    that   the   order   was         " 

gnashed   on  the   merits,   and  that  the  sessions   must       againu 

therefore  have  adjudged  that  tl^e  pauper  was  not  settled        ^^  of 

in  that  parish;  nor  is  parol  evidence  admissible  to  shew  g,.i^w^,c«. 

that   the    decision    proceeded   on   any   other  ground. 

Secondly,  if  such  evidence  could  in  any  case  be  given 

to  explain   the  ground  on  which   the  judgment   had 

proceeded,   it   cannot   be    done  in    the   present  case, 

because  the  order  was  quashed  by  consent,  and  the 

special  ground  attempted  to  be  proved  was  not  even 

stated  to  the  court  of  quarter  sessions.     It  has  been 

the  general  understanding  of  the  profession,  that  an 

order  of  sessions,   quashing  an   order   of  removal,  is 

conclusive  between   the  contending  parishes;   and  on 

that  ground  it  has  been  a  frequent  practice  to  apply  to 

the  court  of  sessions  to  make  a  special  entry  of  the 

ground  on  which  an  order  is  quashed.     In  Bex  v.  St* 

Andrew  Holbom{a)^  the  special  ground  for  quashing 

the  order  of  removal  was  stated  on  the  face  of  the  order 

of  sessions*     In  Osgalhorpe  v.  Disracorth  ((},  it  does  not 

dbtinctly  appear,  from  the  report,  whether  or  not  the 

special  ground  for  quashing  the  first  order  of  removal 

was  stated  on  the  face  of  the  order  of  sessions.     There 

the  pauper,  at  the  time  when  the  first  order  was  made^ 

must  have  been  removed  on  the  ground  that  he  was 

likely  to  become  chargeable ;  but  as  that  was  no  ground 

for  removing  a  certificated  man,  as  soon  as  the  certificate 

was  produced,  the  order  must  have  been  quashed;  but 

afterwards  he  became  chargeable,  and  was  removed  a 

second  time.     {Patteson  J.     Evidence  must  have  been 

(•)  6  T.  R.  615.  (6)  S  Ar.  1S56.    Burr.  S.  C  861. 
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18SS.       given  on  the  trial  of  the  second  appeal  to  shew  that  the 
"        pauper  was  a  certificate  man.  though  the  first  order  on 

The  Kiwa  ^  ,         rw^,  i        ,         i-  i 

againM        the  facc  of  it  was  good.]    The  second  order  of  remoTai 

ami  of        must  have  been  difierent^firom  the  first.     The  first  must 

8r.LAwuifct.  l^ave  stated   that  the    pauper  was  likely  to    become 

chargeable;  the  second,  that  he  was  actually  so.     In 
Rex  V.  Wheelock  {a\   what  is  said   by  Bayley  J.  is  a 
mere  obiter  dictum.     It  was  suflScient  ground  for  the 
decision  there,  that  the  sessions  had  pronounced  tfieir 
,       judgment,  and  that  this  Court  is  not  a  court  of  error 
from  that     In  Mungerhunger  v.   Warden  (ft),  two  jus- 
tices removed  a  pauper  from  the  parish  of  Warden  to 
the  parish  of  Mungerhunger^  which  appealed,  and  die 
order  was  reversed  for  a  defect  of  form ;  but  the  order 
was  good.     Afterwards  the  parish  of  Mungerhunger  sent 
the  pauper  back :  yet,  the  order  beijn^  good,  it  was  held 
final,  and  a  bar  to  all  subsequent  orders.     Here  it  must 
be  taken  prirafi  facie  that  the  first  order  of  removal  was 
quashed  on  the  merits,  no  special  ground  being  stated 
on  the  face  of  the  order.     ^Parke  J.     The  parol 
dence  rebuts  the  prim&  facie  presumption  that  the  coai 
of  quarter  sessions  adjudicated  on  the  settlement; 
shews  that  no  evidence  was  heard.]     That  evidence 
not  admissible.    The  Court  must  be  understood  to  haw 
adjudicated  only  on  the  facts  legitimately  brought  belU 
them.     Assuming  that  evidence  might  have  been 
missible  to  prove  that  the  order  was  quashed  becats^ 
the  pauper  was  irremovable,  there  was  no  sufficient  eriS 
dence  here  to  shew  that  it  was  not  quashed  on  tb  -  ^ 
merits  of  the  settlement.     The  only  proof  was,  that  tb^ 
parties  consented  to  its  being  quashed. 

(a)  5  J9.  4*  C.  511.  (b)  Cited  6  T.  R.  614. 
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Denmak  C.  J.  The  only  quesfion  submitted  to  us  18SS. 
by  the  court  of  quarter  sessions  is,  whether  the  parol  — 
endence  was  properly  admitted.     The  justices  have        tignbui 

•    .  •         «  Til*  Inhabit- 

drawn  their  conclusion  from  the  facts  proved;  and  I        ants  of 

Wick 

think  it'Sufficiendy  appeared  that  the  consent  was  given  sr.  LAWAtirc& 
in  consequence  of  its  having  been  discovered  that  the 
pauper  was  irremovable.  The  question,  as  to  the 
sdmisribility  of  the  parol  evidence,  depends  on  the 
natare  of  the  point  actually  decided  by  the  court  of 
^Oftrter  sessions  when  they  quashed  the  first  order  of 
'^ovbI;  for  judgments  of  courts  of  competent  juris- 
diction directly  on  the  point  are,  as  evidence,  conclusive 

°^^een  the  same  parties  upon  the  same  matter  directly 

• 

^   question  in  another  suit.     Upon   this   principle  a 
jadgment  of  the  court  of  sessions  confirming  an  order 
of  removal  is  conclusive  not  only  against  the  parish  to 
which  the  removal  is  directed  to  be  made,  but  (being  a 
i^gment  in  rem)  against  all  the  world,  that  the  pauper, 
^  the  ume  when  that  order  was  made,  was  settled  in 
^6  parish  to  which  he  was  sent;  for  that  is  the  point 
^hich    the    sessions    must   have  decided   when    they 
^^^^i^firmed  the  order  of  removal.     An  order  of  sessions, 
Slashing   an    order   of   removal,    is    also    conclusive 
^^^tween   the  contending  parishes  as  to  the  point  de- 
cided by  it.     Then  the  question   is,  wnat  that  point 
^^^Uy  is.     It  is  that  the  parish  to  which  the  removal 
^^  directed  to  be  made  was  not  bound  to  receive  the 
Pauper.     The  Court  may  have  come  to  that  decision, 
^ther  on  the  ground  that  the  pauper  was  not  settled  in 
^e  parish  to  which  he  was  sent ;   or  that  he  was  not 
^argeable,   or  was  irremovable  when  the  order  was 
*^de.    That  being  the  effect  of  an  order  of  sessions 
^^ashing  an  order  of  removal,  it  seems  to  follow  that  if 

it 
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1833.       it  be  offered  as  evidence  to  prove  that  the  pauper 
"       not  settled  in  the  appellant  parish,  it  may  be  shewn  by 

Tat  KlMO 

againM       parol  evidence,  that  the  judgment  proceeded  upon  some 

anu  of       other  ground.    It  is  said  that  the  sessions  ought  to  have 

01.  LAwanrci.  niade  a  special   entry  of  the  ground   on  which  they 

quashed  the  order  of  removal,  and  that  there  being  no 
such  entry,  it  must  be  presumed  that  they  decided  o& 
the  merits ;  but  in  Osgatharpe  v.  Diseax3rth{a)  there  was 
no  such  entry  on  the  face  of  the  order,  and  therefore 
parol  evidence  must  have  been  given  on  the  trial  of  the 
second  appeal  to  shew  that  the  pauper  was  a  certificated 
man  when  the  first  order  of  removal  was  made,  and 
consequently  not  chargeable.     That  is  an  authority  ex- 
pressly in  point;  and  in  Rex  v.  Wheclock  (&),  Baj^lty  and 
Holroyd  Js.  refused  to  compel  the  sessions  by  mandamus 
to  make  a  special  entry  of  the  cause  for  which  they 
had  quashed  an  order  of  removal ;  and  that  on  the 
ground  that  tlie  party  had  his  remedy  by  giving  on  the 
trial  of  a  second  appeal,  parol  evidence  of  the  distinct 
ground  on  which  the  order  of  removal  was  quashed, 
is  said  that  admitting  parol  evidence  to  explain  such 
order  of  sessions,  will  be   inconvenient;  but  supposin 
the  inconvenience  were  greater  than  any  I  can  see 
the  case,  injustice  is  the  greatest  of  inconveniences,  ac^c 
when  an  order  of  removal  has  been  discharged,  not  ^^n 
the  merits  but  on  other  grounds,  it  would  be  great  ui« 
justice  if  it  could  be  set  up  as  a  decision  on  the  merits^ 
by  a  party  who  knew  that  they  had  not  been  enquiivcl 
into. 

Parke  J.     The  only  question  referred  to  us  by  tb       ^ 
sessions,  is,  whether  they  were  right  in  receiving  tb  ^ 

(a)  95lr.  1S56.    Burr.  S.  C  261.  {b)  SB.^C  511. 
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parol  evidence.     It  is  not  for  us  to  enquire  whether        1833. 
they  came  to  a  right  conclusion  on  that  evidence,  though        — — 

The  Kma 

I  have  no  doubt  they  did ;  but  the  only  question  now  is        agaimt 

The  Inhabhr 

as  to  the   admissibility  of  the  parol  evidence,  and  I        Miuof 
think  it  would  lead  to  much  injustice  if  it  were  inad-  ^^  Lawamcb. 
missible.  JThere  are  two  rules  applicable  to  this  subject ; 
one  is,  that  an  order  of  sessions  confirming  an  order  of 
removal  is  conclusive  against  all  the  world ;  the  other  is, 
that  an  order  of  sessions  quashing  an  order  of  removal 
b  conclusive  between  the  contending  parishes;  but  it 
is  conclusive  only  as  to  the  point  which  it  decides, 
f.  e.  that  at  the  time  when  the  order  of  removal  was 
made,  the  appellant  parish  was  not  bound  to  receive  the 
pauper.    It  is  like  an  acquittal  upon  an  indictment  for 
not  repairing  a  road,  on  a  plea  of  not  guilty,  where  the 
question  of  liability  has  not  been  raised  on  the  record ; 
such  acquittal  is  no  evidence  that  the  parish  was  not 
liable,  because  it  may  have  proceeded  on  a  different 
ground,  viz.  either  that  the  road  was  not  out  of  repair, 
or  was  not  a  public  highway.     So  an  order  of  sessions, 
^^ashing  an  order  of  removal,   may  have  proceeded, 
^i^er  on  the  ground  that  the  pauper  was  not  settled  in 
^e  appellant  parish,  or  that  he  was  not  chargeable,  or 
^t  he  was  irremovable.     By  analogy,  therefore,  such 
^  order  of  sessions  cannot  be  conclusive  evidence  that 
^e  pauper  was  not  settled  in  the  appellant  parish.     I 
^ink  it  would  have  been  better  if  the  Court  had  held, 
^Wit  was  no  evidence  at  all  to  prove  any  of  the  facts  on  - 
^tiich  the  decision  may  have  proceeded,  because  it  does 
^^t.  distinctly  shew  upon  the  face  of  it,  on  what  ground  it 
^^d  proceed.     The  cases,  however,  shew  that  it  is  prim& 
^^cie  evidence  that  the  pauper  was  not  settled  in  the 
appellant  parish ;  but  it  must  be  competent  for  the  re- 
spondents 
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1888.       spondenU  to  shew,  by  parol  evidence,  that  the  order  ( 

sessions  was  not  made  on  that  particular  groimdf  k 

againsi  ^      Otherwise  they  would  be  subjected  to  great  injustice.    I 

ants  of       some  of  the  cases,  the  special  ground  for  quashing  th 

8r.  La wuircs.  order  of  removal  has  appeared  on  the  face  of  the  order  o 

sessions;  in  others,  it  has  not.    In  Osgaihorpe  t.  Di» 
Saf'i  ^  9f^  worth  (a)  the  special  ground  was  not  stated  on  the  fiioeol 

the  first  order  of  sessions.    Bex  v.  Wheelock  {b)  is  a  dired 
authority  in  favour  of  our  present  decision.     There  the 
order  of  removal  was  quashed,  in  fact,  for  want  of  prod 
of  the  chargeability  of  the  person  removed;  but  thai 
ground  was  not  stated  on   the  face  of  the  order  ol 
sessions,  and  this  Court  refused  a  mandamus  to  compd 
the  sessions  to  state  that  ground  specially  in  their  order, 
because  the  respondents  might,  on  the  trial  of  a  second 
appeal,  explain  by  evidence  the  particular  ground  on 
which  the  former  order  was  quashed.   Undoubtedly  p«> 
ties  must  have  a  right,  either  to  have  the  ground  statec 
on  the  order,  or  to  prove  it  afterwards  by  parol  evidence 
As  to  Mungerhwiger  v.  Warden  (c),  I  doubt  whether  thai 
is  any  authority  at  all ;  it  does  not  appear  to  have  been 
decided  on  the  question  of  settlement.     It  is  a  genen/ 
rule,  that  the  judgment  of  a  court  of  competent  jum- 
diction  is  never  final  between  the  parties,  except  ai  to 
the  point  on  which  the  court  has  adjudicated.    NoV| 
here,  the  point  adjudicated  was  merely  that,  at  the  dine 
when  the  order  of  removal  was  made,  the  appelliDt 
parish  was  not  bound  to  receive  the  pauper :  andptfol 
evidence  was  admissible  to  shew  that  that  was  tlie 
matter  really  adjudged. 

(a)  2  Str.  1256.     Burr.  S.  C  261.  (6)  5  J9.  f  C.  511. 

(c)  6  7.  R,  614. 

TauhtoK 
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Taukton  C.  J.     I  certainly  had  a  strong  impression        1833. 
in  the  first  instance,  that  the  decision  of  the  sessions  in      _    „ 

The  KiKO 

this  case  was  wronir.     In  the  course  of  the  ari;ument«        agfimu 

11    XI  f    1  ^  The  lohabiu 

m,Ene  has  removed  the  diflSculties  I  entertained.     I        anuof 
think  this  fiills  directly  within  the  authority  of  one  case  Sr.  Lawaivcb. 
dted,  and  that  it  is  also  within  the  scope  of  another.     I 
would  be  the  last  person  to  disturb  the  general  rule 
^  down,  that  an  order  of  sessions  quashing  an  order 
<>f remofal  is  conclusive  between  the  contending  parishes, 
^d  that  an  order  of  sessions  confirming  such  an  order 
^  condosive  against  all  the  world.     But,  then,  an  order 
^  sessions  must  operate  with  reference  to  the  state  of 
things  existing  at  the  time  when  it  was  made.  Parol  evi- 
dence^ therefore,  was  admissible  here  to  shew  the  state 
^^^  things  nhea  the  first  order  was  made,  and  explain  to 
^hat  ext^t  it  was  intended  to  operate.    The  argument 
%  that  if  the  parol  evidence  be  admissible,  it  appears 
hereby  that  the  ground  for  quashing  the  first  order  of 
''^txioval  was  altogether  temporary,  inasmuch  as  the 
Proper  then  resided  on  a  tenement  which,  being  his 
^'^  property,   rendered  him  irremovable,   but  which 
^^  not  of  a  suflScient  value  to  give  him  a  settlement ; 
^iid,  therefore,  that  the  order  of  removal  could  not  then 
^  supported,  it  being  premature:  but  that  after  1822, 
^ new  state  of  things  arose;  the  pauper  sold  his  tene* 
QMt,  and  was  no  longer  irremovable:   the  right  to 
Tcmofe  him,  which  was  only  suspended,  revived,  and 
^xasions,  in  1832,  might  take  the  new  state  of  things 
ii^to  consideration.   I  think  that  view  of  the  case  correct. 
I  rdy  chiefly  on  the  case  of  Osgathorpe  v.  Diseworih  (a) ; 
^  do  not   place   so    much    dependence    on  Rex   v. 

(a)  2  Sir,  1S56.     Burr.  &  C.  261. 

Vou  V.  N  n  Wheeloch 
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183S.        JVheelock  {a)j  because  there  the  point  now  before 

Court  arose  incidentally,  and  not  directly.     Bat  I 

agahui        not  distininiish  this  case  from  Ossathorpe  y.  DUevoori 

The  Inhabit.  ®  "©  r 

ante  of        There  the  pauper,  who  was  a  certificated  persoiiy 
Sf.  Lawkivcx.  removed  before  be  became  chargeable,  and  a  ae 

order  of  removal  having  been  made,  upon  4>ped 
above  facts  appeared  by  evidence,  (which  most  have 
given  to  explain  the  first  order  of  sessions,)  and  the 
sions  thought  the  first  determination  was  not  fina 
tween  the  parties,  and  made  their  order  aooordii 
On  motion  to  quash  the  last  two  orderSf  on  the  gn 
that  a  reversal  is  final  between  the  parties^  the  C 
said :  *'  So  it  would  be  if  the  special  matter  did 
appear:  a  certificated  person  cannot  be  sent  back  i 
he  is  actually  a  charge :  a  removal  before  is  premati 
the  consequence  of  which  only  is,  that  he  miisl 
sufiered  to  remain  till  he  does  become  chaif[e8bk^ 
not  to  make  a  premature  removal  final  for  even  The 
orders  must  be  confirmed."  So  in  this  case,  as  koj 
the  pauper  resided  in  the  parish  on  his  own  propertfj 
was  irremovable ;  but  as  soon  as  the  property  eeaset 
be  his,  he  became  removable.  If  a  difierent  rale  i 
to  prevail  here,  the  consequence  would  be  to  mak 
premature  removal  decisive.  I  think  the  evidence^ 
properly  received,  and  that  this  case  is  not  distiogoi 
able  firom  Osgathorpe  v.  Diseworth. 

Patteson  J.  I  think  we  must  assume  that  the  seia 
were  satisfied  that  the  first  order  of  se^ions  was  ir 
on  the  ground  of  the  pauper  having  been  irremovs 
If  they  were  not  so  satisfied,  they  would  not  have 

(a)  5B,iC.  511,  {b)  2Str.  1256.     Burr.  S.  C  S 
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the  case  here.    It  is  admitted,  that  if  the  special  ground        18SS. 
ibr  Qoashiiur  the  first  order  of  removal  had  appeared  on        "~~^* 

.   ^        7^  ,  .  The  KiHo 

the  bee  of  the  order  of  sessions,  it  would  not  have  been        againu 

The  Inhabit- 

ooDcliisive.     The  question  then  is,  whether  the  parol        ante  of 

Wick 

e?ideDoe  was  properly  received.     Now  on  that  point  I  s,.  Lawumox. 
cannot  distinguish  this  case  from  Osgathorpe  v.  Dtse^ 
*vti(a).    I  think  it  would  be  much  better  if  the  special 
gnnod  for  quashing  an  order  of  removal  were  always 
itMtd  on  the  &ce  of  the  order  of  sessions,  because  it 
would  then  be  unnecessary  to  give  parol  evidence  on 
the  trial  of  the  second  appeal,  which  is  always  attended 
with  great  expense :  but  on  the  authority  of  Osgathorpe 
V*  DUeaorth^  I  think  parol  evidence  may  be  given  on 
appeal  against  a  second  order,  to  explain  the  ground  on 
which  the  first  was  quashed.     It  appears  that,  in  that 
cu^  the  ground  of  quashing  the  first  order  of  removal 
WIS  not  stated  in  the  first  order  of  sessions,  but  that  it 
WIS  stated  to  the  Court  on  the  trial  of  the  appeal 
>gunst  the  second  order  of  removal.  Resp  v.  Wheelock  {b) 
is  not  in  pointy  but  I  am  at  a  loss  to  see  how  the  Court 
ooidd  have  refused  a  mandamus,  unless  they  had  been 
of  opmicm  that  upon  appeal  against  another  order,  parol 
cridenee  of  the  circumstances  might  be  received,  for 
otherwise  it  is  dear  that  the  party  must  have  a  right  to 
iMrve  the  special  ground  appear  on  the  face  of  the  pro- 
ceedings, and  the  Court  in  that  case  would  have  inter- 
iered  to  enforce  it. 

Order  of  sessions  confirmed. 

(a)  9Str.  1256.     Burr.  S.  C.  261.  {b)  5  B,  ^  C.  511. 
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1883. 


Saturday, 
Nw,  9th. 


The  King  against  The  Inhabitants  of  St. 

Newington. 


f/^  -  li^O    A  curate  li- 
censed by  the 
bishop  at  a 
yearly  salary, 
according  to  the 
57  G.  3.  c.  99. 
resided  in  the 
rectory  house, 
which  was 
assigned  to 
him  pursuant 
to  the  same 
itatute,  and 
wasabore  the 
▼alue  of  \Ql,  a 
year,  for  more 
than  forty  days 
before  the  pass- 
ing of  59  G,  3. 
c.  50. :   Held, 
that  this  was  a 
coming  to  settle 
within  tlie 
•tatute 

15  &  14  Car.  2. 
€•  12.,  and  that 
a  settlement 
was  gained 
thereby. 


/^N  appeal  against  an  order  of  two  justices,  w 
E.  J.  Sanders^  his  wife,  and  child,  were  n 
from  the  parish  of  Saint  Mary  Newington^  in  the 
of  Surrey^  to  the  parish  of  Saint  Mary  Islington, 
county  of  Middlesex^  the  sessions  quashed  the 
subject  to  the  opinion  of  this  Court  on  the  fol 


case: 


The  pauper's  primS  facie  settlement,  derived  fi 
father,  was  admitted  to  be  in  the  parish  of  I$i 
and  the  question  was,  whether  his  father  had  « 
a  subsequent  settlement  under  the  following  c 
stances.  In  the  month  of  October  1818,  the  p 
father,  the  Reverend  «/.  B.  Sanders,  entered  i 
engagement  with  the  Reverend  J.  Mitchell,  the 
of  St.  Nicolas  Cole  Abbey ^  Old  Fish  Street,  Lm 
oflSciate  as  curate  of  that  parish ;  and  it  was  agre 
he  should  have  80/.  per  annum,  and  the  rector] 
to  reside  in  free  of  rent  and  taxes ;  and  about  th 
he  commenced  his  duties  as  a  curate.  On  the 
December  following,  the  Reverend  J..  Mitchell  noc 
and  appointed  the  pauper's  father  to  be  curate 
said  parish,  but  the  latter  did  not  go  to  reside 
rectory  house  until  a  week  after  Christmas  1811 
on  the  2d  of  Febntary  1819  a  licence  was  grant 
by  the  Bishop  of  London,  pursuant  to  the  pn 
of  the  statute  57  G.  3.  c.  99.,  to  perform  the  c 

stip 
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stipendiary  curate,  in  reading  the  common  prayer,  and 
performing  other  ecclesiastical  duties  belonging  to  the 
said  office,  according  to  the  form  prescribed  in  the  Book 
of  Common  Prayer ;  and  the  yearly  stipend  of  80/.  was 
assigned  to  him,  to  be  paid  quarterly,  for  serving  the 
said  cure,  with  the  rectory  house,  wherein  be  was  di- 
rected to  reside,  and  offices,  free  of  rent,  repairs,  and 
taxes. 

The  pauper's  father  did  all  the  duties  of  curate  from 
Oeiober  1818,  till  his  death  in  the  year  1829;  and  from  a 
week  after  Christmas  1818,  till  his  death,  he  resided  at 
the  rectory  house,  which  was  a  separate  and  distinct 
dwelling-house,  worth  more  than  10/.  a  year,  free  of  rent, 
repairs,  and  taxes,  and  receiving  the  yearly  stipend* 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  pauperis  &ther,  by  occupying  the  rectory  house  in 
the  manner  stated,  gained  a  settlement  in  the  parbh  of 
Saint  Nicolas  Cole  Abbey^  Old  Fish  Street,  London. 


1833. 

The  Kino 

againM 

The  Inhabit- 

ants  of 

St.  Makt 

NiwivoTOir. 


BomewaU  in  support  of  the  order  of  sessions.     The 
fiestion  is,  whether  a  curate,  by  residing  in  a  rectory 
home  which  is  above  the  annual  value  of  10/.,  can  be 
ttid  to  have  come  to  settle  on  a  tenement  within  the 
neaning  of  the  13  8c  14  Car.  2.  c.  12.  s.  1.     The  pau- 
peris fiuher  went  to  reside  in  the  rectory  house  one 
week  after  Christmas  1818;  he  therefore  resided  in  it 
more  than  forty  days  before  the  2d  of  July  1819,  when 
the  59  G.  3.  r.  50.  passed.     Now,  the  lawful  possession 
of  a  tenement  of  sufficient  value,  when  absolute  and 
independent,  with  some  interest  therein  which  is  suffi- 
CMDtly  permanent  to  denote  a  coming  to  settle  accord- 
ing to  the  words  of  the  13  &  14  Car.  2.  c.  12.  s.  I., 

N  n  3  confers 
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confers  a  settlement,  although  the  occupier  be 
from  paying  rent  (a).  Rex  v.  Lakenheath  (6)  i 
point*  There,  the  master  of  a  charity  school,  wbo 
removable  from  his  office  at  pleasure^  resided  iar  a 
years,  rent  free,  in  a  house  of  the  annual  valoe  of 
where  other  parish  schoolmasters  had  resided  befiHn^ 
be  underlet  part  of  the  house  to  the  parish  at  an  an 
rent :  it  was  held,  that  this  was  a  coming  to  settle  i 
a  tenement  of  the  value  of  10/.  per  annum,  witbh 
meaning  of  the  Id  &  14  Car.^.,  and  that  the  pai 
thereby  gained  a  settlement.  Here  it  is  perfecdy  i 
that  the  possession  was  lawful,  and  that  the  curate 
a  permanent  interest  independent  of  the  rector.  B] 
57  G.  S.  c.  99.  s.  67.,  the  latter  could  not  even 
possess  the  curate  without  the  order  of  the  bishops 
notice  pursuant  to  that  statute.  It  will  be  said  here^ 
the  curate  took  no  interest  except  under  the  bishop' 
cence,  and  that  the  house  was  assigned  to  him  fiir 
more  convenient  performance  of  the  duties  of  his  ofl 
Now,  if  the  curate  had  resided  merely  in  virtne  of 
agreement  with  the  rector,  his  possession  would  li 
been  lawful,  and  the  house,  being  of  the  required  fi 
of  \0U  a  year,  would  have  given  him  a  settlement; 
till  the  licence  was  obtained,  he  had  an  interat 
yearly  tenant,  defeasible  on  the  bishop's  refiiflng 
grant  a  licence.  That  being  afterwards  granted, 
interest  derived  from  the  agreement  with  the  re 
continued,  though  it  was  subject  to  the  contingenc 
the  bishop  revoking  the  licence,  or  ordering  him 
deliver  up  possession. 


(a)  2  NoUnCs  Poor  Law,  4. 


Tka 
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Thniger  and  Tidd  Pratt  contra.    In  Rex  v.  Wan^        1833. 
im{a\  the  cnrate,  who  resided  in  a  rectory  house  for      _    „ 

•^  The  KiKO 

aix  yetrs,  was  hehl  not  to  gain  a  settlement  by  serving        agmn$t 

,  Tb«  Inhabit- 

tti  office  and  it  was  not  even  contended  that  he  gained  anu  of 
a  Mtdement  by  renting  a  tenement.  \^Denman  C.  J.  It  Nswuraroii. 
^  not  appear  there  that  the  house  was  of  the  annual 
nine  of  10/.]  In  all  probability  it  much  exceeded  that 
nhe.  But  hers  the  pauper's  father  did  not  reside 
in  die  rectory  house  in  the  character  of  tenant,  but  in 
tluit  of  onratey  the  house  having  been  assigned  to  him 
b;  the  bishop  for  the  more  convenient  performance  of 
the  duties  of  curate,  in  pursuance  of  the  57  G.  S.  r.  99. 
By  Ndion  64.,  the  bishop  may,  where  the  rector  is  not 
i^esident,  allot,  for  the  residence  of  the  curate,  the  par- 
ton^  boose  during  the  Ume  of  the  curate's  serving 
die  care;  by  section  66,,  the  bishop  may,  upon  three 
BKiodis'  notiee  \n  writing,  direct  the  curate  to  give  up 
ponession ;  and  by  section  32.,  all  contracts  for  letting 
iKMttes  of  residence  belonging  to  any  benefice,  in  which 
noQKs  of  residence  any  spiritual  person  shall,  by  order 
^  the  bishop,  be  required  to  reside,  or  which  shall  be 
vdgaed  or  appointed  as  a  residence  to  any  curate  by 
the  bishop,  are  rendered  null  and  void.  The  pauper's 
fcther  could  acquire  no  interest  in  the  parsonage  by  his 
"greemeot  with  the  rector,  independently  of  the  bishop's 
l^cenoe;  and  by  that  the  parsonage  house  is  assigned 
k  the  convenient  performance  of  the  duties  of  the 
'^risg^  and  upon  certain  conditions.  The  curate  is 
^  give  up  possession  on  three  months'  notice  from  the 
bttbop;  and  the  rector  cannot  dispossess  him  without 
^n  order  from  the  bishop.     This  is  distinguishable  from 

{a)  2  East,  65, 

N  n  4  JRej! 
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Rex  V.  Lakenheath  {a)j  where  great  stress  was  b 
the  circumstaoce  that  the  party  had  underlet, 
the  curate  could  not  underlet*     Several  authoritiei 
that  if  a  tenement  be  assigned  to  a  yearly  serva 
the  more  convenient  performance  of  his  service 
not  in  the  character  of  tenant,  no  settlement  is  | 
by  the  occupation  of  it    Rex  v.  Minster  (6),  Bex  v 
stem  {c\  and  Rex  v.  Che$hunt  {d).    {Taunton  J. 
are  cases  where  a  settlement  may  be  gained  by  a 
though  he  is  not  tenant,  as  where  a  party  comes 
an  agreement  to  purchase.]    There,  there  would 
tenancy  at  will.    {Parke  5,    In  the  cases  cited,  the 
pation  was  considered  the  occupation  of  the  n 
Here  the  residence  of  the  curate  was  not  the  resi 
of  the  rector;  he  had  an  interest  of  his  own  indq)e 
of  that  of  the  rector.]    Then  it  must  be  cont 
that  he  is  in  by  estate,  not  by  coming  to  settle 
tenement 


Denman  C.  J.     The  kind  of  setdement  rdii 
in  this  case  has  grown  out  of  the  13  &  14  Car.  f 
s.  ].,  which  confines  the  power  of  removal 
where  persons  come  to  setde  on  any  teneme 
the  yearly  value  of  10/.,  and  by  implication 
held  to  confer  a  setdement  on  a  person  who 
setde  on  a  tenement  of  that  value ;  and  the  la 
pation  of  a  tenement  of  that  annual  value  by 
his  own  right,  has  been  held  to  satisfy  the  w< 
to  settle.     The  word  ^^  renting"  is  not  to  I 
the  statute.     It  is  true  that  this  settlement  v, 
rally  considered  to  be  acquired  by  renting 


(fl)  1  B,  ^  C.  531. 
(c)  5Jdr.  4-^.136. 


(6)  ZM.i& 
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renting  shews  the  occupation  to  be  independent  and  for 
the  convenience  of  the  occupier,  and  not  for  that  of  the 
Isodlord;  and  on   this  principle,  many  of  the  cases, 
vhere  a  distinction  has  been  taken  between  an  occu- 
pation as  tenant,  and  an  occupation  as  servant,  proceed: 
the  statute^  however,  does  not  require  that  there  should 
be  an  occupation  as  tenant,  but  a  mere  coming  to 
settle;  and  here  I  think  it  quite  clear  that  the  pauper's 
&tber  came  to  settle  in  the  parish  of  Si.  Nicolas  Cole 
Men. 
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Parke  J.  It  is  not  clear  that  the  curate  is  not 
tenant  to  the  rector ;  but  it  is  not  necessary  for  the 
purpose  of  gaining  a  settlement  that  he  should  be  so. 
It  is  sufiBcient  if  he  comes  to  occupy  as  having  an 
interest  of  his  own,  and  not  as  servant  to  another. 

Taunton  J.  The  statute  9  &  10  W.3.  ell.  which 
inakes  the  taking  a  lease  of  a  tenement  of  the  value 
of  lot.  per  annum  confer  a  settlement,  is  confined  to 
persons  residing  under  a  certificate.  To  satisfy  that 
statute,  there  must  undoubtedly  be  a  contract  for  rent- 
ing; but  this  is  a  case  within  the  13  &  14  Car.  2.  c.  12. 
^  1*9  which  has  been  held  to  give  a  settlement  to  any 
pcnon  coming  to  settle  on  a  tenement  of  the  yearly 
^06  of  10/.  The  case  of  occupation  is  usually  founded 
on  the  renting  of  a  tenement  of  10/.  a  year,  yet  it  is  not 
iiecessary  that  it  should  be  under  a  renting,  or  in  the 
^^Uffacter  of  tenant.  Here  the  pauper's  father  had  a 
lawfal  possession  of  a  tenement  of  the  required  value, 
^  an  interest  therein  sufiiciently  permanent  to  denote 
^  coming  to  settle ;  and  that  is  sufiicient  to  satisfy  the 
^S  &  U  Car.  2.9  even  though  the  occupier  is  exempt 

from 
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from  payment  of  rent,  or  has  not  the  character  of 
tenant.  The  case  comes  within  the  doctruie  of  the  paa* 
sage  cited  in  the  argument  from  Mr.  Nolan^s  Poor  LoBf, 
which,  though  not  strictly  authority,  is  entitled  to  respect 

Patteson  J.  There  was  clearly  a  coming  to  settle 
by  the  pauper's  father,  unless  the  occupatioD  of  the 
curate  is  in  all  cases  to  be  considered  the  occapatioo  of 
the  rector :  which  it  clearly  is  not  I  do  not  aee  any 
analogy  between  this  case  and  the  cases  of  master  and 
servant  referred  to  in  the  argument 

Order  of  sessions  confirmeiL 


tStUurday, 
Nao.  9tfa. 


The  King  against  The  Inhabitants  of 

Stockton. 


lr>''itv  '^*!i5*r*^  O^  appeal  against  an  order  of  two  justices,  wherely 

the  wife  of  i2.  Frances  Carsiqfen,  and   her  three  children,  mm 

C.,u  Scotch- 
man, hwlng  no  removed  from  the  township  of  Stockton^  in  the  conotj 

settlement  in  /.^,                   «              •i<*o*v*i                   ^ 

England,  and  a  of  Dttrham,  to  the  parish  of  Spaldtngy  in  the  coantjr  oi 

Lincoln^  the  sessions  reversed  the  order,  subject  to  the 


removed  from 
parish  A., 
where  she  bad 
become  charge- 
able, to  pari& 
B,t  which  was 
adjudged  to  be 
her  lawful  set- 
tlement.    The 
order  did  not 
state  where  the 
husband  was 
when  it  was 
made:  Held, 

wasnotvoid^n  ^Ppl'^^  to  the  assistant  overseer  for  relief;  and  on 
U  w5IiSd"effWct*'  ^^  ^"^  ^^  "^^  *^^  ^"^^^^  y^^^  relieved  by  him, 

the  separation 

of  hurtMind  and  wife,  because  it  was  not  to  be  presumed  that  when  it  was  madey  the  b' 

was  residing  in  parish  A-,  or  was  not  residing  in  parish  B. 


opinion  of  this  Court  on  die  following  case :  — 

On  the  2d  oi  May  1832,  Robert  Carstofen^  who  is  a 
native  of  Scotland^  without  settlement  in  England^  and  a 
lunatic,  returned  from  Sunderland^  in  Dtirham,  where  he 
had  for  some  time  been  residing,  to  Stockton^  aooooK' 
panied  by  his  wife  and  her  three  children.     Almost 
immediately   on   their  arrival  in   that  township,  tbe;^ 
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ordered  to  quit  the  town  and  retarn  to  Sunderland.        18SS. 
Aboat  the  19lh  of  Majf^   tbe  wife  again  applied  to 

Tb6  Kino 

tbe  Siodiom  oyerseers  for  relief,  whereupon  the  and  agaum 
her  three  children  were  removed  to  the  pariah  of  SpaUt"  anu  cf 
if^  by  an  order  of  justices^  which  stated  that,  upon 
complaint  ^  that  Frances  Carstqfen^  the  wife  of  Bobert 
CarMcfeMf  a  ScoUhmanf  having  no  settlement  in  Eng» 
kmdf  and  who  is  a  lunatic,  and  her  three  children 
(therein  described),  had  come  to  inhabit  in  Stockton^ 
not  having  gained  a  settlement  there,  nor  produdng 
any  certificate  owning  them  to  be  settled  elsewhere, 
and  that  they  had  become  chargeaUe  to  the  said  town>- 
ship  of  Siedtton,"  they,  the  said  justices,  upon  due  proof, 
did  adjudge  the  same  to  be  true,  and  likewise  adjudged 
**  that  the  lawful  settlement  of  her,  the  said  Frances 
Cumiq/tn^  and  her  three  children,  is  in  tbe  parish  of 
Spalding  i^  they  therefore  required  the  churchwardens 
and  overseers  of  Stockton  to  convey  her  and  her  three 
children  &om  Stociton  to  Spalding. 

The  parish  of  Spalding  appealed  against  this  order ; 
and  to  bring  the  question  before  the  Court,  the  following 
admissions  were  made; — That  tbe  maiden  settlement  of 
F.  C.  is  in  the  parish  of  Spalding^  and  that  she  was  le» 
gdlj  married  to  Bobert  Carstofen^  and  that  the  three 
diildfen  named  in  the  said  order  are  legitimate;  that 
^  said  jEL  C  was  bom  in  Scotland ;  that  he  has  not 
SMned  any  settlement  in  England  i  and  that  he  was  a 
'cuiatic,  and  living,  at  the  date  of  the  order  of  removal. 

On  the  hearing,  an  objection  was  taken  to  the  form  of 
^^  order,  and  the  court  of  quarter  sessions  quashed  the 
^^^e,  on  the  ground  that  it  was  bad  on  the  face  of  it,  as 
*^  did  not  contain  any  statement  of  the  desertion  of 
^^e  wife  by  the  husband ;   that  the  defect  was   in  a 

matter 
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matter  of  substance  which  the  court  had  not  power  to 
remedy,  and  that  evidence  could  not  be  received  for 
the  purpose  of  amending  the  order.  The  township  of 
Stockton  tendered  evidence  for  this  purpose,  and  ofiered 
to  shew  that  the  husband  was  not  living  with  his  wife, 
nor  in  the  township  of  Stockton^  at  the  time  of  the  wife^s 
application  for  relief  and  the  order  of  removal  being 
made,  but  that  be  had  escaped  from  his  family  in  a  fit 
of  lunacy  on  the  preceding  4th  of  May,  when  they  were 
all  in  the  parish  of  Thirsk^  in  Yorkshire, 

If  this  Court  should  be  of  opinion  that  the  order 
was  bad  in  the  face  of  it,  and  not  amendable^  the 
order  of  sessions  was  to  be  confirmed ;  otherwise  to  be 
quashed. 


Ingham  in  support  of  the  order  of  sessions, 
order  is  bad  on  the  face  of  it,  and  the  defect  was  i 
matter  of  substance ;  the  court  of  quarter  sessions  couL< 
not  therefore  amend  it;  Bex  v.  Great  Bedwin  (a);  nc3 
receive  evidence  for  that  purpose.     Justices  have  sii 
power  of  separating   husband  and   wife  by   removal. 
unless  the  parties   consent,   as   in  Bex  v.  Eltham{6)^ 
or  the  husband  has  deserted  the  wife,  as  in  Bex  v.  Cot^ 
tingham  (c).     It  ought,  therefore,  to  have  appeared 
the  order,  or  by  necessary  inference  from  it,  either  that 
no  separation  will  be  efiected  by  the  wife's  removal,  or 
that  it  is  a  case  of  consent  or  desertion  by  the  husband. 
In  Bex  V.  Ironacton  (d\  the  removal  was  to  a  parish 
stated  in  the  order  to  be  the  last  legal  settlement  of  the 
husband;   and  in  Bex  v.  Higher  Walton {e\  the  re- 


(a)  Burr,  S.  C  163. 
(c)  1  B.^C.  615. 
(«)  B%arr,  S.  C  162. 


(b)  SEast^llS. 
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moval  was  made  to  the  place  of  the  wife's  last  l^;al        18SS. 
eettlement;  and  the  Court  said,  it  mast  be  intended 

TheKiwa 

tbot  that  was  the  husband's  settlement;   and  Rex  v.        <^atfur 

The  Inhabit- 

Hiniworti  (a)  is  to  the  same  effect.     Now  here  it  can-        ants  of 

not  be  intended  that  Spalding  is  the  husband's  settle* 

meot,  because  it  is  stated  expressly  on  the  face  of  the 

order  that  he  was  a  Scotchman^  and  had  no  settlement 

Nor  can  it  be  said  that  he  may  follow  her  there ;  for, 

hy  59  6.  S.  c.  12.  s.SS.,  he  must  be  passed  to  Scot- 

^^ni.  A  consent  by  him,  if  stated,  would  be  invalid  since 

Ae  statute :  Bex  v.  Leeds  {b). 

S.  Temple  contrk.     The  Court  will  not  presume  any 

thing  which  will  have  the  effect  of  vitiating  the  order 

of  removal ;  and  to  render  it  void,  they  must  presume, 

^ther  that  when  it  was  made,  the  husband  of  the  pauper 

^as  oot  at  Spalding^  or  that  the  husband  and  wife  were 

^en  living  together.     In  St.  Michael  Bath  v.  Nunny  (c), 

^  order  of  removal  being  to  the  former  parish,  it 

^aa  moved  to  quash  it,  because  it  did  not  appear  that 

^e  husband  was  in  that  parish ;  but  the  Court  said, 

thejr  would  not  intend  he  was  not  there,  and  that  if  he 

^^re  in  the  parish  from  which  she  was  sent,  that  would 

^^Uate  the  order ;  but  as  neither  of  these  facts  appeared, 

^  satisfy  them  that  the  order  was  bad,  they  would  not 

Pitesume  it  to  be  so.     So  in  Bex  v.  Ironacton  {d)^  the 

^^moval  of  the  wife  being  to  that  parish,  and  the  ses- 

^ons  having  confirmed  the  order,  on  motion  to  quash 

*^th  orders,  on  the  ground  that  the  wife  was  removed 

Without  the  husband,  and  that  that  amounted  to  a  divorce 

^^ween  the  man  and  his  wife ;  the  Court  said,  that  it 

(o)  Difug.  46.  n.(13>     Cald.  42.  (b)  4  B.  ^  A.  498. 

(e)  1  Sir.  544.     Burr.  S.  C.  815.  (cf)  Burr.  S.  C  155. 

did 


) 


n8^*»  -^tended.  «»®  ^^  .V^d  ^"^  ^, 

'^'^'^  "  ^thonue*  cited  .^  ^^  ^ 

that  ovde"  *  for  t\»e  ^        ^e  t.b««^  ^T;  ^.pmh. 

-^"Sf^eV^usb-ndoe       ^^^. 

^,  «nd?^-^*^^ 'order  o«^^** 


2rt|0j»«^ 


IN  THE  FOORTH  YeAR  OF  WILLIAM  IV.  551 

183S. 


The  Kino  against  James  Davis  and  Another,    satwrday, 

°  N09.  9th. 

T^HE  following  order  of  justices  having  been  con-  Anorderof  ^fttJLt  .^ 

firmed  on  appeal  to  the  Gloucester  sessions,  and  \\g.2.  c19. 
aAerwards  removed  by  certiorari  into  this  Court,  a  rule  ,  ^^1"^^^ 
nisi  had  been  obtained  for  quashing  it,  on  the  ground,  ^„^of«)ods 
first,  that  the  informer  was  not  named  in  it;  secondly  fr»»<J«i«ntiy 
Rod  thirdly,  that  it  did  not  appear  that  Gyde,  therein  desUnclj  re- 

mored  topre- 

named,  was  landlord,  or  James  Davis  tenant :  —  vent  a  distreti, 

must  shew  on 

Whereas  James  Davisj  of  the  parish  of  CheUenham^  the  face  of  it 
hi  the  ooun^  of  Gloucester^  iBshmonger,  on,  &c.,  at,  remofingtbe 
&C.,  upon  a  complaint  in  writing  duly  made  and  ex-  SJ^tTand 
hihited  before  R.B.  C.  and  T.N.,  two  of  his  Majesty's  denJ'Siellf " 
josdoes  of  peace  for  the  said  county,   residing  near  by  stating  that, 

^  ^  on  complaint 

^  place  whence  the  goods  and  chattels  hereinafter  dnlj  made,  the 

paitjr  was 

'i^tioned  were  removed,  and  not  being  interested  in  charged  with 

♦L  .  ,  1  ,  haTing  fraud- 

^*^   premises  whence  the  same  were   removed,   was  uientiyremoTed 
^^harged  with    having   fraudulently  and    clandestinely  ceitainpre. 
''^oved  and  conveyed  away  his  goods  and  chattels,  not  ^^^f^^^ 
^Xceedinff  the  value  of  50/.,  from  certain  premises  at  <J|8*'*jp>ng 

"«^  '  *^  them  for  anrean 

f^dienhamj  to  prevent  William  Gyde  from  distraining  ff'*?'*!?***' 
^esaid  goods  and  chattels  for  arrears  of  rent  due  to  said  premises: 
^e  said  JV»  Gyde  for  the  said  premises :  and  whereas  appearing  that 
*^^  DaviSf  of,  8tc.,  baker,  was,  on,  &c.,  at,  &c.  upon  remoTe,  ac, 
"^  said   complaint  duly  made,   charged    before  the  thereoi?"^ 
^^  R.B.C.  and   T.  N.,   with   having  wilfully  and  ,^^^^^1^^' 
knowincly  aided  and  assisted  the  said  Jaines  Davis  in  "^ouW  state 

°  ^  that  the  com- 

*^  fraudulently  and  clandestinely  removing  and  con-  pUinantwaa 
^^Dg  away  the  said  goods  and  chattels,  and  in  con-  kmdiord,  or  the 

bailifiy  senranty 

^^^almg  the  same :  and  the  said  22.  B.  C.  and  T.  N.  as  or  agent  of 

I     such  landlord. 

such 


Davis. 
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JSSS.        such  justices,  having  summoned  the  parties  coDcenied, 
~        and  we,  &c.    (three  justices  for  the  county),   having 

The  KiKQ 

against  heard  the  said  charge  and  examined  the  fact  and  all 
proper  witnesses  upon  oath,  and  it  appearing  and  being 
fully  proved  before  us  that  the  said  James  Davis  did  so 
fraudulently  and  clandestinely  remove  and  convey  away 
the  said  goods  and  chattels  as  aforesaid,  being  of  the 
value,  &c. ;  and  that  the  said  John  Davis  wilfully  and 
knowingly  aided  and  assisted  the  said  James  Davis  in  so 
removing  and  conveying  away  the  said  goods  and  chat- 
tels as  aforesaid,  and  in  concealing  the  same :  we,  &c, 
do  therefore,  this  22d  day  of  May  in  the  year  aforesaid, 
at,  &c.,  determine  and  adjudge  that  the  said  James  Davi^ 
and  John  Davis  are  guilty  of  the  offences  with  which 
they  are  charged  as  aforesaid,  and  that  they  are  herebjr 
convicted  thereof;  and  we  do  hereby  adjudge  them  to 
pay  the  sum  of  34/.,  being  double  the  value  of  the  slid 
goods  and  chattels,  to  the  said  W.  Gyde  forthwith,  (a) 

Sir 

(a)  Tlie  11  (7.  2.  c.  19.  u,  1.  and  2.  enacts,  that  in  case  myteoui, 
lessee  for  life  or  years,  &c.  of  any  lands,  &c.,  upon  the  demise  or  holdiif 
vrhereof  any  rent  is  or  shall  be  reserved,  due  or  made  payable^  ibiU 
fraudulently  or  clandestinely  carry  off  from  such  premises  his  goodi,  to 
prevent  the  landlord  or  lessor  from  distraining  the  same  for  arresn  d 
the  rent  so  reserved,  &c.,  it  shall  be  lawful  for  the  landlord  to  distndn  d* 
goods  within  thirty  days,  wherever  found,  unless  sold  to  any  perwa  Bfl^ 
privy  to  the  fraud. 

Section  S.  enacts,  that  if  any  such  tenant  shaU  fraudulenUy  lemoie  ' 
convey  away  his  goods  as  aforesaid,  or  if  any  person  shall  aid  or  Mt^ 
any  such  tenant  or  lessee  in  such  fraudulent  conveying  away,  &c.  fock 
person  shall  forfeit  and  pay  to  the  landlord  or  lessor,  from  whose  cfMt 
such  goods  were  carried,  double  the  value  of  the  goods,  to  be  ncoftR^ 
by  action  of  debt. 

Section  4.  provides,  that  where  the  goods  so  fraudulenUy  cvried  tM 
shall  not  exceed  the  value  of  SOL  it  shall  be  lawful  for  the  laodlofd,  V^ 
bailiff,  servant,  or  agent,  to  exhibit  a  complaint  in  writing  against  MC^ 
offender  before  two  or  more  justices,  &c  residing  near  the  places  B^ 
being  interested  in  the  lands,  &c.  who  may  summon  the  parties  opb- 

ceniA 


Datxi> 
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Sit  J.  Scarlett  and  Justice  now  shewed  cause.  First,  1888. 
the  order  pursues  the  form  in  BtarrCs  Justice^  24th  edit., 
title,  Distress^  which  Bcyley  J.,  in  iZfx  v.  Babbitts  (a),  2f^ 
stated  to  be  unobjectionable.  It  states  that  upon  com- 
plaint duly  made,  the  parties  were  charged.  The  com- 
plaint could  not  be  dtify  made  but  by  the  landlord 
or  his  agent.  As  to  the  second  and  third  objections, 
the  order  shews  that  James  Davis  removed  his  goods  ' 
to  prevent  Gyde  from  distraining  them  lor  rent  due 
to  Gyde  for  the  said  premises.  ^Parke  J.  It  is  not 
stated  that  Gyde  was  the  landlord  of  James  Davis.  In 
Sex  V.  RabbittSj  the  removal  was  alleged  to  be  to  pre- 
vent A  JS.,  being  the  landlord  of  Babbitts^  from  dis- 
training. Here,  for  any  thing  that  appears  in  the  order, 
the  complaint  may  have  been  by  any  person  uncon- 
nected with  the  landlord.]  The  Court  will  not  m- 
tend  any  thing  against  the  order,  but  rather  the  con- 
^.  Bex  Y.  Bissex  (6) ;  and  Bex  v.  Monk,  there  cited. 
As  the  order  alleges  the  removal  to  have  been  with 
uitent  to  prevent  Gj/de  from  distraining  for  arrears  of 
'^  of  the  said  premises,  the  &ir  inference  is  tliat  the 
i^t  was  due  from  James  Davis  as  tenant  to  Gyde  as  land- 
loid;  and  if  that  be  so,  then  the  order  does  sufficiently 
diev  that  the  one  was  landlord  and  the  other  tenant. 


**iNd,  timaiBm  the  hetf  and  all  proptr  witneaet  upon  oath,  and  in  a 
^onnaiy  waj  determine  whether  such  person  or  persons  be  guilty  of  the 
! ;  and  to  enquirci  in  like  manner,  of  the  value  of  the  goods  and 
GBiried  off;  and  upon  full  proof  of  the  offence,  the  said  justices, 
^  Mdcr,  maj  adjudge  the  offender  to  pay  double  the  Talue  of  the  said 
goods  to  such  landlord,  his  bailiff,  &c  at  such  time  as  the  said  justices 

(«)62>.  4>B.941. 

W  1  Ckiht^M  Bwn,  S4th  adit  876.     1  ChUi^t  Bwth  d85.  n.  (a). 

Vol.  V.  O  o  ITaunton 
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1883.  ^Taunton  J.    The  justices  must  state  on  the  fiice  of  tbe 

^-"""^  order  sufficient  to  shew  that  they  had  jurisdictioD  to 

at^ahui  make  it] 


Datu. 


T^esigcTf  oontr^  was  stopped  by  the  Court. 

Denman  C.  J.  As  to  the  objection  that  the  order 
does  not  state  the  name  of  the  complainant,  it  is,  pe^ 
haps,  a  sufficient  answer  that  it  does  all^e  that^  oa 
complaint  duly  made,  James  Davis  was  charged.  But  it 
is  perfectly  consistent  with  every  thing  stated  in  the ' 
order,  that  Gyde  was  not  landlord,  and  that  Daoism 
not  tenant.  This  objection  did  not  occur  ia  Bext 
Bissex  (a).  There  the  order  recited  a  complaint  statiif 
that  Clavey  demised  his  estate  to  Thatcher^  and  tint 
complaint  was  adjudged  to  be  true.  The  same  &■ 
tinction  applies  to  Rex  v.  Rabbitts  (6).  In  this  case^  t 
Gyde  was  not  landlord,  nor  James  Davis  tenant  ik 
magistrates  had  no  jurisdiction  to  make  the  order. 

Parke  J.     It  is  not  shewn  here  ibdX  James  Drnk"^ 
tenant.     Now,  justices  have  no  summary  jurisdidiiib 
except  over  tenants  who  fraudulently  remove  or  ctf* 
ceal   their  goods,   and   those  who   assist  them  ii  * 
doing ;  they  have  a  special  authority  given  to  thcBi* 
the  complaint  of  the  landlord,  where  the  goods  MWMlj 
or. concealed  do  not  exceed  the  value  of  SOIL,  in  a 
mary  way  to  determine  as  to  the  offisnce,  and  to 
the  offender  to  pay  double  the  value.    If^  then,  it< 


(a)  1  ChOmynd^t  Bum,  «4th  edit.  876.     1  Clatfy't  ^Stef%  fll5.l 
Sa^U  Sep,  304. 
(6)  62).  f  22.341. 
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ot  appear  by  this  order  that  Jame$  Davis  was  the  tenant,        1 883. 
;  is  not  shewn  that  the  justices  had  jurisdiction. 


Taunton  J.  concurred. 

Fatteson  J.  I  do  not  think  it  appears  that  James 
Dads  was  the  tenant ;  but  I  should  not  wish  it  to  go 
forth  that  the  second  objection  is  not  tenable,  for  it  does 
not  follow,  because  rent  was  due  to  Gyde^  that  he  was 
the  landlord,  to  whom  rent  was  reserved  on  the  demise 
of  the  premises ;  he  might  be  the  superior  landlord,  or 
be  mi^t  have  a  rent  charge. 

Rule  absolute. 


Hie  King 

ttgointt 

Datu. 


The  King  against  William  Gregory.  Saturday, 

Nov,  9th. 

TNDICTMENT  charging  the  defendant  with  a  nui-  An  act  of  par- 

^  liament  pro- 

sance^  by  unlawfully  continuing  a  certain  erection  or  hibited  the 
i^ing  by  the  side  of  a  certain  road  leading  from  the  umian^^ofany 
■ooth  end  of  Blackfriars  Bridge  to  the  Obelisk  in  St.  ^,^f^f^"^^ 
Georges  Fields,  and  thence  along  the  London  Road  to  ^J^'^f^f  5^ 
^^wimion.  the  said  building  beinir  within  ten  feet  of  footpaths 

^^  ^  o  o  ^  ^  should  be  sub- 

Hie  said  road,   and  being  contrary  to  the  provisions  jeci  to  the  act» 

.-  ^      ^  ..      Tfci  *°^  ^  P*'*  ®^ 

Of  an  act  of  parliament  of  S  G.  4.  c.  cxii.     Flea,  not  the  road,    it 

1  .        •  .  1  t     i*         m.    »  7  i^    T  1      €>,     •        further  enacted, 

Buty.    At  the  trial  before  Tindal  C.  J.,  at  the  Spring  that  if  any  such 
^nes  for  the  county  of  Surrey  183S,  a  verdict  for  the  beer^tedw 

continued  con- 
^^  to  the  act,  it  should  be  deemed  a  common  nuisance.  By  another  clause,  two 
^^ptratea  were  empowered  to  convict  the  proprietor  and  occupier  of  such  building,  and 
'^Hike  an  order  for  the  removal  thereof: 

Bddy  that  notwithstanding  the  latter  clause,  the  party  who  erected  or  continued  a  build- 
^eontnry  to  the  act  might  be  indicted  for  a  nuisance. 

Btid  also,  that  an  open  shop,  having  its  front  built  on  the  foundation  of  an  old  wall 
^kidiately  adjoining  Uie  footpath,  and  connected  by  a  roof  with  the  front  of  a  house 
''^  wsa  mote  thaa  ten  ieet  from  the  road,  was  a  building  within  the  meaning  of  the  act> 

O  o  2  crown 


GatooAT. 
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1839.        crown  was  taken  by  consent,  sabject  to  the  opinion  of 
"■— ^        this  Court  on  the  fullowio^  case :  — 

The  Kino  .       ,  ^  J    .      , 

agamn  The  road  in  question  is  one  of  the  roads  m  the  coantjr 

ofSurrej/j  which  are  under  the  superintendence  and  con- 
trol of  ^^  The  trustees  of  the  Surrey  new  roads."     It  was 
made  and  set  out  under  the  provisions  of  an  act  passed 
in  the  9  G.  8.  {c.  89.)»  and,  including  the  foo^xithsi  Is  of 
the  width  of  sixty  feet,  the  centre  or  carriage  way  being 
forty  feet  wide,  and  the  footways  on  each  side  ten  feet 
By  the  statute  26  G.  3.  r,  181.  s.  34.,  (passed  in  the  year 
1784,)  certain  distances  are  prescribed,  within  whidi 
the  erection  of  buildings  is  prohibited :  these  distanoei 
vary  in  respect  of  different  parts  of  the  roads;  and  as  to 
the  road  where  the  alleged  nuisance  is  situated,  it  if 
enacted,  ^^  that  no  building  shall  be  erected  by  any  pro- 
prietor or  occupier  of  the  lands  adjacent  to  such  part  of 
the  said  roads  as  lies  between  the  south  end  of  Bbu^ 
friars  Bridge  and  Newingtoriy  and  from  the  Circus  to  tk 
Dog  and  Duck^  within  ten  feet  on  either  side  of  the  sail 
roads ;   and   if  any  such   building  shall   hereafter  be 
erected  contrary  to  the  true  intent  and  meaning  of  tkb 
act,  the  same  shall  be  deemed  a  common  noisaooei" 
By  the  act  8  G.  4.  c.  cxii.  $.  126.,   (which  passed  ii 
1822,)  the  several  distances,  within  which  buildings  tfs 
prohibited  by  the  26  G.  8.  are  recited ;  and  it  is  there 
enacted,  <'  that  no  erection  or  building  shall  be  erectedi 
built,  or  continued  by  any  such  proprietor  or  oocupitf 
of  lands  adjacent  to  the  said  roads  or  any  of  them,  widMH 
the  distances  aforesaid  or  any  of  them ;  and  that  if  vaf 
such  erection  or   building  shall  hereafter  be  erectsdt 
built,  or  continued   contrary  to  the  true  intoit  and 
meaning  of  this  act,  the  same  shall  be  deemed  a  coflUiMO 
nuisance. ''    By  sect  1 29*  of  the  same  statute^  it  is  fhrdMr 

enacted 


Tbe  Kara 
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enacted,  *^  that  for  tbe  more  speedy  conviction  of  any        18SS. 
sach  proprietor  or  occupier,  and  tbe  removal  of  any 
soch  building,  it  aball  be  lawful  lor  two  jusdoes  of  tbe 
peace  to  summon  before  them  such  proprietor  and  oc- 
copier,  and  upon  proof  by  oath  of  two  credible  wit- 
oesses,  or  by  confession  of  the  party,  of  any  such  erection 
or  building  having  been  so  built  or  continued  contrary 
to  Ae  true  intent  and  meaning  of  the  said  act,  to  convict 
nidi  persons  so  offending,  and  make  such  order  for  the 
removal  of  such  erection  or  building,  as  to  such  justices 
iball  seon  proper."    The  statute  then  gives  a  right  of 
appeal  to  the  quarter  sessions,  whose  decision  is  to  be 
final  and  conclusive  to  all  intents  and  purposes  whatso^ 
ever.    And  it  also  provides,  ^  that  no  order,  verdict, 
assessment,  judgment,  or  other  proceeding,  made  touch- 
ing or  ooDooming  any  of  the  matters  aforesaid,  or  touch* 
isg  tbe  conviction  of  any  offence  against  this  act,  shall 
be  removed  or  removable  by  certiorari,  or  any  other 
vrit  or  process  whatsoever,  into  any  of  his  Majes^a 
courts  of  record  at  Westminster.** 

The  indictment  was  preferred  by  the  trustees  ap* 

ponted  by  virtue  of  the  above  mentioned  acts  of  par- 

iiameiit    The  alleged  nuisance  is  situated  on  land,  on 

put  of  which,  in  1791,  a  chapel  was  erected,  and  the 

Rnainder  of  which  was  enclosed  for  a  burial-^roundf 

bj  a  high  brick  wall  which  immediately  adjoined  the 

6otpath.     The  chapel  itself  was  built  several  feet  witb- 

k  this  enclosure,  and  the  space  between  the  front  of 

tbe  chapel  and  the  footpath  was  occupied  by  a  portico 

aod  flight  of  steps  leading  to  the  chapel,  the  foot  of 

tbe  steps  being  in    a  line  with    the    brick   wall  by 

tbich  the  burial-ground  was   enclosed.      There  was 

alao^  under  the  steps,  an  entiisince  from  the  foo^thi 

O  o  3  to 


Gixaoar. 
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1833.        to  vaults  under  the  chapel,  and  there  was  a  door  i 
'""'^        the  brick  wall,   openins:   from   the  footpath   into  tl 

The  Kino  '      i  q  r  ^ 

agamtt  burial-ground.  In  that  state  the  property  continui 
from  1791  to  1830,  when  it  passed  into  the  hands  < 
the  present  proprietor,  who  erected  two  new  houses  c 
part  of  the  burial-ground,  the  fronts  of  which  hoosi 
ranged  with  the  froot  of  the  chapel.  To  one  of  the 
houses  the  defendant  made  an  addition,  which  is  tl 
nuisance  complained  of.  The  brick  wall  has  been  pulle 
down  to  a  level  with  the  ground,  and  on  the  saia 
foundation  an  open  shop-front  has  been  placed,  and  t 
roof  added,  which  connects  the  shop-front  with  tix 
front  of  the  newly  built  house.  The  shop  thus  formed 
is  not  higher  than  the  brick  wall  was,  nor  does  it  projed 
beyond  the  line  upbn  which  the  brick  wall  ibrmerij 
stood,  and  upon  which  the  portico  and  steps  of  th 
chapel  always  have  been  and  still  are.  The  foo^Mtl 
itself  is  of  the  uniform  width  of  ten  feet,  and  that  qwo 
is  now  left  clear  between  the  front  of  the  shop  and  dM 
carriage  road.  Soon  after  the  above  alteration  waf 
made,  the  trustees  of  the  roads  complained  of  it  as  id 
infringement  of  the  act  of  3  G.  4.,  and  applied  to  tfo 
justices  to  abate  it  as  a  nuisance,  under  the  provisiooi 
of  that  statute ;  but  the  justices  declined  to  do  so^  and 
the  trustees  subsequently  preferred  the  present  indict- 
ment, and  removed  it  by  certiorari  into  this  Court. 

The  questions  for  the  opinion  of  the  Court  were 
1st,  Whether,  under  the  circumstances  above  stated 
the  trustees  could  legally  prefer  the  present  indictmeot 
and  remove  it  into  this  Court  ? 

2dly,  Whether  the  alteration  made  in  the  propeit 
as  above  described,  constituted  a  building  within  tfa 
meaning  of  the  above-mentioned  statutes  ? 

Sdl 
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Sdly,  Whether,   if  it  were  a  building  within   the        1888. 
meaning  of  those  statutes,  it  were  or  were  not  within       "~"^ 

Th«  Kino 

the  distance  from  the  road  prescribed  by  the  statutes  ?  agahui 


GftUOftT. 


Thesiger  for  the  crown.  First,  the  erection  com- 
plained  of  constitutes  a  building,  for  it  is  a  &bric  erected 
upon  a  foundation,  and  has  a  rooC  fdly.  It  is  a  building 
erected  within  the  distance  prohibited  by  the  legisla- 
ture. The  road  was  made  pursuant  to  the  provisions  of 
9G.d.  c.  89*,  which  direct  that  it  shall  be  sixty  feet 
wide,  and  that  no  building  shall  be  erected  by  any  pro- 
prietor or  occupier  of  lands  abutting  upon  or  adjacent 
to  the  road,  within  the  distance  of  ten  feet  from  the  said 

road,  and  that  if  any  building  shall  be  erected  within 

* 

ten  feet^  the  same  shall  be  deemed  a  common  nuisance. 
That  act  says  nothing  as  to  the  relative  width  of  the 
carriage  road  or  foot  road,  but  the  road^  including  both 
carriageway  and  footway,  was  to  be  sixty  feet  wide ;  and 
^  appears  by  the  statement  that  the  road,  including 
both,  was  made  of  that  width.  The  legislature  mani- 
festly intended  that  the  space  free  from  building  should 
be  dghty  feet.  The  provision  against  building  within 
^prohibited  distance  is  repeated  in  the  26  G.  8.  c.  13 !• 
<*S4.  There  can  be  no  doubt  that  under  these  acts 
^  footpaths  were  to  be  deemed  part  of  the  road; 
bnt  the  116th  section  of  the  8  G.  4.  c.  cxii.  from 
^dant  caution,  enacts,  that  the  footpaths  adjoining 
^  the  roads  shall  be  deemed  part  of  the  road  to  be 
repaired  by  the  trustees.  Then  sect  126.  provides  that 
^  erection  or  building  shall  be  erected,  built,  or 
Mtinued  within  certain  distances.  If  the  portico  and 
iteps,  with  the  wall,  had  remained  as  they  were  before 
the  alteration,  it  might  have  been  contended  they  could 

O  o  4  not 
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1889.        not  be  continued;  but  it  is  unnecessaiy  so  to  aigue 
"'"*"'       here,  because  an  entirely  new  building  has  been  erected 

The  Xlnvo 

againM  within  the  prohibited  distance.  The  object  of  the  legi^ 
lattire  was  twofold,  to  establish  a  uniform  line  of  build- 
ing, and  to  prevent  encroachments  on  the  road. 

Then,  as  to  the  mode  of  proceeding,  it  will  be  sai^ 
that  inasmuch  as  before  the  passing  of  these  acts  it 
was  not   an   offence   to  build  within  the  prescribed 
limits,  and  as  by  SG.if.  c.  112.  5.128.   a  sommiiy 
proceeding  before    magistrates  is  given,   an  ofleuder 
against  the  act  cannot  be  prosecuted  by  mdictment 
But  these  acts  make  an  erection  within  the  prescribed 
distance  a  common  nuisance ;  and  then  it  fidls  within 
the  rule  laid  down  by  Denison  J.  in  Rex  v.  Wr^hi[(i\i 
'*  that  where  an  offence  is  not  so  at  common  law,  but 
made  an  offence  by  act  of  parliament,  yet  an  indictment 
will  lie  where  there  is  a  substantive  prohibitory  daoK 
in  such  act  of  parliament,   although  there  be  afte^ 
wards  a  particular  provision,  and  a  particular  remedy 
given ;  but  it  is  otherwise  where  the  act  is  not  prohilntorf 
but  only  inflicts  the  forfeiture  and  specifies  the  remed|f  * 
The  same  rule  is  laid  down  by  AshJitarstJ*  inJBcrv. 
Harris  (ft),  and  is  supported  by  the  authorities  refened 
to  in  Mr.  Serjeant  WiUiam^s  note  to  Bex  v.  Didenmi 
1  Sounds  1S5.  b. 

Bodkin  contra.    If  the  shop  in  question  be  indictiUs 
as  a  nuisance,  the  portico  and  steps,  which  have  beOB- 
erected  more  than  forty  years,  are  equally  aa    T1i9> 
however,  are  not  per  se  a  building,  but  additions  VtP 
the  other  building,  and  the  shop  also  is  a  mere  addition^ 

(o)  I  Burr.  545.  {h)  4  T.  R.  SQ5. 
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lid   the  case  terms  k  sa    The  drcamstanoe  of  its        1883. 

efBg  comieoted  with  the  adjoining  house  by  a  roof 

lakes  no  difference.      The  portico  might  have  been 

Dclosed;  and  die  wall,  or  even  an  iron  railing,  might 

e  connected  with  an  adjoining  boilding  by  a  roof. 

Doiman  C  J.    According  to  your  argnment,  if  there 

ere  a  wall  at  the  extremity  of  a  man's  garden,  he 

ifjbt  build  a  house  up  to  it.]    If  the  act  were  literally 

mali'ucJj  a  man  could  not  enclose  his  own  land  by 

nilding  a  wall  at  the  extremity.    {Parke  J.    A  wall 

«Nild  not  be  a  building  within  the  meanmg  of  the  act; 

lat  was  ao  held  in  a  case  from  Yorkshire^  which  arose 

n  an  cndosure  act.]    Then,  as  to  the  second  point,  it 

I  trae  the  9  6.  5»  c.  89.  directs  the  road  to  be  made 

izty  toet  wide,  and  a  space  of  sixty  feet  was  set  out 

oeordiogly;  but  m    1822,  when  the  8  G.  4.  e;  cxii. 

aned,  the  state  of  things  was  different.    The  carriage 

ead  had  been  made  forty  feet  wide.    The  footpath  was 

ths  «me  ia  width  as  the  prohibited  distance,  riz.,  ten 

bet;  and  die  l^islature  must  have  regarded  the  state 

of  things  at  that  time.      The    word  road    is    used 

a  ill  popular  senses  and  was  intended  to  prohibit  build« 

ag  within  ten  feet  of  the  can-iage  road.     The  116th 

Mioa  of  the  S  G.  4.  c.  cxii.  enacts  that  *<  the  foot- 

piAs  on  the  sides  of  or  adjoining  to  the  said  roads 

I9  the  act  authorised  to  be  repaired,   shall  be^   and 

A<7  are  thereby  declared  to  be,  subject  to  the  regula- 

^  of  that  act,  and  to  be  part  of  the  said  roads, 

xd  diall  be  repaired  and  amended  by  the  said  trustees 

^iuci  ways  and  means  and  in  such  manner  as  tke  said 

'^  are  and  shall  be  repaired  and  amended."    The 

'ootpaths,  therefore,  are  distinct  from  the  roads;  they 

are 
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18SS.        are  not  the  same  for  all  intents  and  purposes  (a).     The 
jjj^  j^jj^      aot  imposes  a  penalty  on  persons  riding  on  the  fool- 

agaiHMi        po^^  which  shews  that  the  footpath  and  the  road  are 
not  the  same.    The  110th  section  provides  that  the  snr- 
veyors  may  remove  all  annoyances  on  any  part  of  the 
roads,  or  on  the  sides  thereof.     Section  111.  anthorisei 
the  trustees  to  give  the  owners  or  occupiers  of  booses^ 
&c.  on  the  sides  of  the  said  roads,  notice  to  remove  signs, 
bow-windows,  show-boards,  &c.  projecting  over  any  part 
of  the  said  footpaths^  or  sides  of  the  said  roads,  and  aU 
other  annoyances  whatsoever  on  the  said  footpaths  or 
sides  of  the  said  roads ;  and  authorises  the  trustees  to 
remove  them,  if  the  owners  will  not.     This  latter  daiue 
is  quite  inconsistent  with  the  supposition  that  the  legis- 
lature intended    that    there  should  be  ten  clear  ftet 
between  the  houses  and  the  footpath.     Then  as  to  the 
mode  of  proceeding.     This  case  fells  within  the  rule  laid 
down  by  Lord  Mansfield  in  Bex  v.  Wright  {b\  viz.,  that 
^^  Where  newly-created  offences  are  only  prohibited  by 
the  general  prohibitory  clause  of  an  act  of  parliament^ 
an  indictment  will  lie :  but  where  there  is  a  prohibitoiy 
particular  clause  specifying  only  particular  remedies^ 
there  such  particular  remedy  must  be  pursued.    For 
otherwise  the  defendant  would  be  liable  to  a  double 
prosecution :  one  upon  the  general  prohibition,  and  the 
other  upon  the  particular  specific  remedy.^ 

Denman  C.  J.     I  have  not  the  least  doubt  in  this  case. 
The  acts  expressly  say  that  there  shall  be  a  road  sixty  feet 

(a)  At  to  footpmths  being  part  of  tfae  road,  generally,  lee  LomUff  ^' 
EodtM,  2B.4:  Ad.  602.,  judgments  of  Parke  and  Taunian  Jf. 
(0  1  JBurr.  544. 

wides^ 
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de,  and  that  no  building  shall  be  erected  within  ten        1858. 
St  of  that  road.     The  erection  in  question  is  clearly  a       — - 

Th«  KtNo 

ilding  within  the  acts,  and  it  is  within  the  prohibited  agatna 
itaDce*  As  to  the  proceeding  by  indictment,  it  is  true 
It  the  act  of  S  G.  4.  gives  a  summary  proceeding  before 
igistratesy  but  it  also  declares  that  the  erection  of  a 
iildiDg  within  the  prohibited  distance  shall  be  deemed 
common  nuisance,  and  every  common  nuisance  is  an 
dictable  offence. 

Parke  J*  Thb  is  a  very  plain  case.  The  shop  in 
lestion  is  clearly  a  building  within  the  meaning  of  the 
:ts  of  parliament.  The  l^islat'ure  did  not  intend  to 
istmgoish  between  a  building  and  an  addition  to  a 
oilding.  It  is  also  a  building  erected  within  the  pro- 
bited  distance.  The  acts  require  the  road  to  be  sixty 
et  wide,  and  that  no  building  shall  be  erected  within 
n  feet  of  the  road ;  it  is  therefore  required  that  there 
lould  be  eighty  feet  free  from  building.  Here,  if  the 
top  be  continued,  there  will  be  but  sixty  feet.  The 
ily  clause  which  created  the  least  doubt  in  my  mind 
as  the  111th,  which  authorises  the  trustees  to  take 
>wn  signs  and  bow-windows,  projecting  over  any  of 
le  footpaths  or  sides  of  the  said  roads.  That,  how- 
rer,  may  have  been  intended  to  meet  every  kind  of 
inoyance,  and  to  give  a  cumulative  remedy  by  the  sum- 
lary  removal  of  the  encroachments  there  mentioned. 
it  all  events,  it  does  not  raise  any  uncertainty  as  to  the 
leaning  of  the  previous  sections. 

Taunton  J.  I  am  of  opinion  that  the  shop  is  a  build- 
Dg  within  the  acts.  The  second  question  is,  whether 
t  is  within  the  prohibited  distance.     Now,  the  9  G.  S. 

C.89. 
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IS5S.       c.  89.  directs  that  the  road  shall  be  six^  ficet  wide.    It 
does  not  say  how  much  of  this  sixty  feet  shall  be  used 

The  Knro  ^  ,  ^ 

agamu  as  a  Carriage  road,  and  how  much  as  a  foot  voad ;  but 
it  provides,  that  no  building  shall  be  erected  within 
ten  feet  of  the  said  road.  Then  any  building  erected 
within  ten  feet  of  this  road  (sixty  feet  wide),  would 
be  within  the  prohibited  distance.  This  sixty  feet  of 
road  was  afterwards  divided  into  a  carriage  road  of  fer^ 
feet,  and  foot  roads  on  each  side,  of  ten  feet  eadL 
That  was  the  state  of  things  when  the  S  G.  4.  a  cziL 
provided  that  the  foo^ths  should  be  deeioed  part 
of  the  road.  The  whole,  therefore,  is  one  tmd^ 
whether  it  be  used  by  carriages  or  foot  passengers;  and 
this  building  is  within  ten  feet  of  that  road,  and  ther^- 
fere  within  the  prohibited  distance.  Then  it  is  aigoed, 
that  by  the  111th  section  of  the  S  G.  4.,  a  qiecial  power 
is  given  to  the  trustees  to  remove  prcjections  ow  the 
footpaths,  and  that  the  footpaths  are  therefore  distin- 
guished irom  the  roads;  and,  consequently,  that  a 
building  may  be  erected  within  ten  feet  of  the  footpaths. 
Now,  this  may  have  been  intended  as  a  comulativtt  pio- 
vision,  but  at  any  rate  it  is  not  necessarily  to  be  impliedl 
from  the  introduction  of  this  dause^  that  the  ten 
mentioned  in  the  previous  clauses  are  not  to  be 
from  the  road,  the  footpaths  being  included  in  that 
To  the  objection,  that  this  is  not  an  indictable 
because  a  particular  remedy  is  pointed  out,  the 
is,  that  the  statute  declares  it  to  be  a  common 
and  as  such  it  is  indictable. 


Patteson  J.  concurred. 

Judgment  for  the 
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The  KiKO  against  W.  Morton  Pitt,  Esq.       '*^''^ 

TJPON  an  appeal  against  a  poor  rate  for  the  town-  Bjwameloaxut^^r't 

ahip  of  HjfOy  in  the  county  of  Durham^  by  which  dared,  that  aU 
W.  Morton  Pittf  l£s€{.  was  assessed  12/.  lOx.  for  coal  to  be  eet  out  to 
mines,  the  sessions  confirmed  the  rate^  subject  to  the  p^aona  haTinc 
opinion  of  this  Court  on  the  following  case :  —  ]^^*  of  com- 

By  an  act  of  parliament,  40  G.  8.  c.  25.  (private)  en-  J^"*^! 
tided  **  An  Act  for  dividimr,  allottinjs:,  and  endosinir  a  deemed  to  be 

^^  ®  ^       lituate  within 

Common  called  Tan^ldMoor^  in  the  Parish  oi  Chester'  the  lame  town. 

flhipa  and  plafft 

it'Streetf  in  the  County  of  Durhamj"  after  reciting  that  respectiTely, 
the  Marqulsses  of  Bute  and  Hertford,  and  the  Earl  of  uiXlay  in ; 
Windsor^  were  seised  of  or  entitled  to  the  soil  of  the  ^^.^di 
said  common,  and  to  the  quarries  of  stone^  and  all  other  |2bonldbr 
minea  and  minerals,  except  the  coal  mines  and  seams  of  ™*^*'  ^  ^ 

*^  wai  prorided 

coal  within  and  under  the  same,  as  tenants  in  common,  thatnothiogin 

the  act  should 

in  the  shares  and  proportions  therein  mentioned,  and  a£%ct  the  right 

of  W»  P»  to  oer- 

that  W.  M.  Pitt,  Esq.  was  seised  of  or  entided  to  the  tain  coal  minea 

1,.     .  1  1       .  J  r         1  11   under  the  laid 

coUienes  and  coal  mines,  and  seams  of  coal,  as  well  moor:  Held, 
opened  as  not  opened,  lying  and  being  within  and  under  ^u^  ^^[^ 
tlie  said  common,  together  with  certain  liberties  in  and  ®°Ijj^^f  ^i^ 
^▼cr  the  same  for  the  winning,  working,  managing,  '**'^^^!**  , 
^d  carrying  on  the  said  collieries,  and  for  leading  and  theoommonen» 

^     °  ,  and  not  the 

<^Brrying  away  the  coals;    and  that  certain  persons  coal  minea 

^1  under  thoie 

^^rein  named,  and  several  other  persons,  as  owners  allotmenu; 

of  messuages,  lands,  tenements,  and  hereditaments,  were  that'rach  coal 

• 

^^titled  to  right  of  common  in  and  upon  the  said  com-  JJJJ^i^^the 
'^on,  it  was  enacted  that  the  commissioners  therein  ^^^^^^ 

'  poor  in  tne 

parish  in  which 
^^  were  actiially  lituate,  as  they  were  before  the  act  paMed»  though  the  allotmento  became 
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18  S3.       named,  after  deducting  so  much  of  the  said  moor  or 
*"""*       common  as  was  by  the  said  act  directed  to  be  set  out  fiir 

The  Knro 

againtt       public  highways,  roads,  and  drains,  and  for  a  common 
quarry  or  quarries,  common  watering  places  or  wdb^ 
should  set  out,   allot,  and  appoint  unto  and  ibr  the 
said  Marquisses  of  Bute  and  Hertfbrdj   and  Earl  of 
Windsor^  one  full  sixteenth   part   in  value,  (quantity, 
quality,  and  situation  considered),  of  the  said  residue  of 
the  said  common  as  a  compensation  for  their  right  to 
X  the  soil  of  the  said  common  or  moor,  and  for  their 
consent  to  the  division   and  enclosure  thereof  whidi 
said  sixteenth  should  be  deemed,  and  was  thereby  de- 
clared, to  be  within  the  township  of  Tcn^ldi  and  after 
the  said  sixteenth  part  should  be  so  set  out  and  aDottB^ 
should  set  out  and  allot  the  remaining  part  of  the  said 
common  unto  and  among  the  several  persons  hafiog 
right   of  common    upon   the  said   common,  in  pro- 
portion  and  according  to  the  rents  or  values  of  their 
respective  messuages,  lands,  or  tenements,  in  respeet 
whereof  they  were  severally  entitled  thereto  as  afixe- 
said,  in  the  proportions  therein   mentioned.     And  it 
was  further  enacted,  ^*  that  all  the  allotments  to  be 
set  out  to  the  several  persons  having  right  of  oonunoa 
upon  the  said  moor  or  common,  should  be  deemed 
and  were  thereby  declared   to   be  situate  within  and 
parcel  of  the  same  townships  and  places  respecdfdy 
wherein  the  lands  or  estates  lie  in  respect  of  which  sodb 
allotments  should  be  made."  And  it  was  enacted,  **  that 
all  such  lands  and  grounds  as  should  by  virtue  of  the 
said  act  be  allotted  to  any  person  or  persons  for  or  io 
right  of  their  respective  messuages,   mills,   lands,  or 
tenements,  should  be  held  by  such  person  or  persooi 

respectively  in  the  same  manner,  and  should  be  of  tte 

sgine 
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same  nature  and  tenure  as  their  respective  messuages,        1883. 
mills,  lands,  or  tenements,  in  right  or  in  respect  of       

The  KiK« 

which  such  aUotments  should  be  made,  were  holden  re-  agamti 
spectiyely."  And  it  was  also  enacted  that  nothing  therein 
contained  should  be  construed  to  defeat,  lessen,  pre- 
judice, or  anywbe  affect  the  right  or  interest  of  W.  M. 
PUtj  his  heirs  or  assigns,  of,  in,  and  to  the  coal  mines 
and  seams  of  coal,  as  well  opened  as  not  opened,  within 
and  under  the  said  common,  but  that  the  said  W.  M. 
Pittj  his  heirs  and  assigns,  should  for  ever  thereafter 
have,  hold,  work,  and  enjoy  all  and  every  the  coal  mines 
and  seams  of  coal,  as  well  opened  as  not  opened,  lying 
and  being  within  and  under  the  said  common. 

PaTBuant  to  the  said  act,  the  common  was  divided, 
allotted,  and  enclosed.     At  the  time  of  the  passing  of 
the  act  the  whole  of  the  common  was  situated  within 
the  chapelry  of  Tanfield.     The  lands  or  estates  in  re- 
spect of  which  allotments  were  set  out  are  of  various 
tenures,  some  being  freehold,  some  copyhold,  and  some 
leasehold;   and  several  of  such  lands   or  estates   are 
situate  within  the  township  of  Kyo^  and  other  adjoining 
townships;  and  by  the  clauses  in  the  said  act  before 
stated,  such  allotments  became  and  now  form  part  of 
\.         the  respective  townships  in  which  the  lands  or  estates, 
\        ^  respect  of  which  such  allotments  were  set  out,  are 
[        situated,  and  are  of  the  same  natures  and  tenures  as 
\        ^  lands  or  estates  in  right  or  respect  of  which  they 
Ve  respectively  holden.     Previous  to,  and  for  some 
tiQ^  after  the  ^ said  division,  the  coal  under  the  said 
^mon  was  rated  to  the  relief  of  the  poor  of  the 
^pelry  of  Tanfield :   but  some  time  ago,   the  coal 
H      Wilder  the  allotments  set  out  in  respect  of  estates  in  the 
;•      ^Wnship  of  Kyo^  and  also  in  another  adjoining  town- 
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ISSS.  ship,  was  rated  to  the  poor  rates  for  tbose  townshipt. 
The  coal  mines  for  which  the  appellant  was  rated  are 
within  and  under  allotments  of  the  said  oommoo^ 
allotted  in  respect  of  lands  situate  within  the  towndup 
of  J^. 

Sogers  (with  whom  was  HadUigh)  in  support  of  the 
rate.    The  question,  whether  the  defendant  was  rateable 
in  respect  of  his  coal  mines,  depends  on  that  dansecf 
the  enclosure  act^  which  provides,  **  that  all  allotnwnti 
to  be  set  out  to  the  seyera)  persons  having  nfJDtt  of 
common  upon  the  said  common,  shall  be  deemed  to  bt 
situate  within  and  parcel  of  the  townships  and  plaeei 
respectively  wherein  the  lands  lie^  in  respect  of  irfuch 
such  allotments  shall  be  made."    Those  words,  ofthMa 
selves,  are  sufficient  to  transfer  the  whole  soil  into  tbt 
township  where  the  lands  are  in  respect  of  which  Ae 
allotments  are  made;  and  the  question  is,  whether  tkeie 
be  any  thing  in  the  act  to  contravene  those  words  as  fir 
as  the  coal  mines  are  concerned.    Ijems  ▼•  JShsnA- 
Wiite{a)  shews  that  a  copyholder,  having  the  soiftee 
of  the  land,  has  also  possession  of  the  sub-soil,  ahho^gk 
he  may  have  no  property  in  it    [Parke  J.     Have  Ae 
persons  who  take  these  allotments  any  right  to  the  cod? 
for  the  act  only  transfers  what  is  allotted  to  the  cos* 
moners.    Taunton  J.    And  the  allotments  are  to  ftUov 
the  nature  of  the  soil  in  lieu  of  which  they  are  madti] 
TaamUy  v.  Gibsonip)  shews  that  the  whole  soil  was  tnoi- 
ferred  into  Kyo.    In  that  case^  by  the  terms  of  an  act  fa 
enclosing  the  wastes  of  a  manor,  a  certain  aUotmentii* 
to  be  made  to  the  lord  in  lieu  of  hb  right  and  intntft 

(a)  S  j9.  4;  Ad.  457.  {h)  5LT.B.  70h 

is 
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io  the  soil ;  and  the  residue  was  to  be  allotted  to  the        1888. 

several  tenants  in  fee^  discharged  from  all  customary 

tenures,  &c.     There  was  a  proviso  reserving  to  the  lord        "'^^ 

all  seignories  incident  to  the  manor,  and  all  renis^  fines, 

services,  8lc^  and  all  other  royalties  and  manerial  juris- 

dietioDs  whatever;  and  it  was  held  that  this  clause  did 

not  reserve  to  the  lord  mines  under  the  allotments  made 

to  the  tenants,  though  it  appeared  there  was  a  subsisting 

letse  of  such  mines  at  the  time  the  act  passed,  granted 

by  the  lord  of  the  manor.    [^Parke  J.     There  the  lord 

nceived  an  allotment  in  lieu  of  his  right  to  the  soil. 

TaunUm  J.     And  there  was  no  express  reservation  of 

mines  as  there  is  here.]    The  words  of  the  enactments 

are  sufficient  to  transfer  the  whole  soil,  and  therefore  the 

coal.    The  reservation  in  favour  of  Mr.  Piti  was  to 

prevent  the  act  operating  on  his  right  of  property,  but 

^  not  intended  to  prevent  the  transfer  from  having 

Illegal  effect.     It  is  only  to  protect  his  private  right, 

and  that  is  not  affected.     He   may  work  the  mines 

^^\y  well,  in  whatever  parish  they  are.     [^Tawiton  J. 

Ilie  transfer  of  his  property  to  another  parish  might 

very  much  afiect  his  right:  the  rates  might  be  different.] 

h  TomUy  v.  Gibson  {a\  Buller  J.  says,  ^*  The  general 

^fy^  of  tliis  enclosure  act  was  to  extinguish  all  the 

tttecedent  rights  of  the  several  parties  interested,  and  to 

^i^te  others  in  lieu  of  them."     Here  the  antecedent 

fights  are  destroyed. 

Crnnodlj  contrit,  was  stopped  by  the  Court. 

^VUAV  C.  J.     The  allotments  to  be  set  out  to  the 
'^cral  persons  having  right  of  common  are  to  be  trans* 

(a)  s  T.  JR.  7oe. 
Vol.  V.  P  p  ferred 


Pitt. 
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1855*  ferred  to  the  townships  and  places  wherein  the  land 
•       in  respect  of  which  such  allotments  are  made.     ] 

agdfut  first,  it  does  not  appear  that  Pitt  had  any  right  of  < 
mon.  The  soil  is  reserved  to  him  in  all  respects 
was  before  the  act,  and  his  coals  were  then  in 
chapelry  of  Tanfield.  Then  the  words  of  the  enai 
clause  cannot  have  the  operation  contended  for. 

Parke  J.  Before  the  act,  the  coal  and  soil  wen 
in  the  township  of  Tanfield.  By  the  act  of  parlian 
the  allotments  set  out  to  the  several  persons  ha* 
right  of  common  are  taken  out  of  that  parish,  and 
to  be  deemed  situate  in  the  townships  and  places  wl 
the  lands 'lie,  in  respect  of  which  the  allotments 
made :  what  is  allotted  to  the  commoners,  and  no  m 
passes  out  of  the  township.  The  coals  were  not  alio 
to  the  commoners;  the  commissioners  only  set  out 
surface  of  the  soil,  which  does  not  include  the  coals, 
is  expressly  enacted  that  Pittas  right  in  them  shall 
be  affected ;  but  it  would  be  so  by  the  transfer  ( 
tended  for. 

Taunton  J.  The  land  substituted  for  the  rigfa) 
common  is  made  of  the  same  tenure  and  quality,  an* 
to  be  deemed  as  having  such  local  situation,  as  the  1 
in  respect  of  which  such  right  of  common  origin 
existed ;  that  is  the  whole  enactment ;  and  it  has  nod 
to  do  with  the  coal.  Pities  right  is  expressly  resei 
in  all  particulars.  I  have  not  the  smallest  doubt 
the  coals  are  rateable  in  the  same  place  as  they  ^ 
before  the  act.  This  was  the  construction  first 
upon  the  act,  for  the  coals  were  rated  in  Tan^ 
Why  that  was  changed,  I  cannot  say.  The  first 
struction  was  right. 

Patti 
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TTESON  J.     I  agree  in  the  general  doctrinei  that        1888. 
ner  of  the  surface  is  the  owner  of  the  soil,  down         " 

Hie  KuM 

centre ;  but  the  question  here  turns  on  the  mean-  ammtt 
the  word  aUotment.  The  act  says  that  the  allot- 
to  the  commoners  shall  be  deemed  to  be  situate 
place  wherein  the  land  lies,  in  respect  of  which 
re  made.  Now  what  is  allotted  ?  Not  Mr.  Pilfs 
lines,  for  hb  rights  in  them  are  expressly  reserved, 
joite  clear,  therefore,  that  the  locality  of  his  coal 
IS  not  operated  upon  by  the  act. 

Order  of  sessions  quashed. 


King   against   The    Inhabitants   of   St.  Saturday, 
George,  Hanover  Square. 

appeal  against  an  order  of  two  justices,  whereby  Inapariih  .?^7^»<r     /j^ 
atkerine  Seaman  was  removed  from  the  parish  of  SZ"^.' 
orge,  Hanover  Sqtmre,  to  the  parish  of  St.  Peter,  d^^^^ 
Wharfs  in  the  county  of  Middksex^  the  sessions  ^^^aSeet to 
id  the  order,  subject  to  the  opinion  of  this  Court  *'**?  *2  *^ 
following  case :  —  "•^*7  "*«t«d 

®  cfaapeU     At 

\  parish  of  St.  Geargej  Hanover  Square^  is  go-  the  meeting 
1  by  a  select  vestry  consistmg  of  101  persons.  In  elected,  and  it 
ar  1827,  a  chapel  was  erected  in  North  Audley  tbeminutetof 
in  the  said  parish,  and  on  the  £  1st  of  January  li^Tppointed 
the  vestry  of  that  parish  took  into  consideration  S^*Sum.^^' 
ame  should  be  given  to  the  chapel,  then  nearly  ^  a^"?^ 
d,  and  resolved  that  the  same  should  be  called  "cvn^  7«>n» 

xccetving  the 

tI^s  CAapelf  and  that  advertisements  should  be  nivy  half. 

jearlj,  und 
residiogin  the 
\SLp  oo  complaint  made  against  her  by  the  congregation,  the  waa  HiintaMnj  bj  im 


that  the  office  of  or^aniit  so  held  by  C.  8.,  waa  not  a  publie  anntial  office^  bj 
tctticment  eouki  be  gained  under  S  IT.  {■  If.  c  1  J.  «.  6, 

P  p  8  published, 
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published,  stating  that  the  vestry  would  meet  on  the  lltfa 
of  February  to  appoint  an  organist  for  the  chapel.     On 
the  nth  of  February  1828  an  election  took  place  at  the 
Board  Room  in  Mount  Street,  by  the  select  yestry,  of 
an  organist  to  the  said  chapel,  on  which  occasion  there 
were  about  forty  candidates,  and  the  election  fell  opoD 
the  pauper,  as  appears  by  the  following  minute:  '*  llth 
of  February  1828.     The  vestry,  puftuant  to  their  re- 
solution of  January  21st,  proceeded  to  the  election  of 
an  organist  for  St.  Mark*s  Chapel,  and  appointed  Miis 
Catherine  Seaman  to  that  situation,  to  commence  when 
the  organ  was  in  readiness  for  use,  at  a  salary  of  SOL  per 
annum."     In  May  1828,  the  organ  being  completed^ 
she  entered  upon  her  duty,  and  continued  to  perform  k 
and  to  reside  in  the  respondent  parish,  and  received  her 
salary  from  the  vestry,  through  the  vestry  clerk,  half*yeirlj 
(with  the  exception  of  the  first  payment,  which  was  iSL 
only,  from  May  to  Michaelmas  1828),  until  the  Sift  of 
Mardi  1832,  when  she  was  discharged  by  the  vesttji 
as  appears  by  the  following  entry  in  their  minuM: 
^^  At  a  meeting  of  the  vestry,  held  on  the  3 1st  of  HM 
1832,  much  discontent  having  been  expressed  by  the 
pew-renters  from  time  to  time  to  the  Rev.  JUUn  Cooffff 
the  minister  of  St»  Mark's   Chapel^   of  the  total  is* 
efficiency  of  the  present  organist,  resolved  that  she  be 
removed,  and  that  the  Rev.  Mr.  Cooper  be  requested  10 
look  out  for  and  recommend  a  competent  person  to 
succeed  her,  upon  the  same  salary  as  is  now  enjoyed  I9 
her,  it  being  understood  that  the  person  to  be  appoiatcd 
shall  continue  to  pay  her  her  salary  up  to  MidsuMMff 
next"     The  question  for  the  decision  of  the  Court  wi% 
whether  under  these  circumstances  the  pauper  gained* 
settlement  in  St.  George^  Hanover  Square. 


I 
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Addphus  and  Payne  in  support  of  the  order  of  ses- 
sions.   The  pauper  gained  a  settlement  in  St.  George^ 
Haruroer  Square,    by    3  W.  S^  M.  c.  11.   5.6.,    which 
enacts,  ^*  That  if  any  person  who  shall  come  to  inhabit 
ID  any  town  or  parish,  shall  for  himself  and  on  his  own 
accoant  execute  any  public  annual  office  or  charge  in 
the  said  town  or  parish,  during  one  whole  year,  he  shall 
be  adjudged  and  deemed  to  have  a  legal  settlement  in 
the  same^  though  no  such  notice  in  writing  be  delivered 
and  published,  as  is  hereby  before  required."     The  no- 
tice previously  required   by  the  statute  (sect  8.)  was 
intended  to  prevent  the  inconvenience  which  had  arisen 
under  the  statute  13  &  14  Car.  2.  c.  12.,   by  persons 
coining  into  parishes  and  remaining  there  without  the 
bowledge  of  the  officers,  till  they  were  irremoveable. 
Bot  the  execution  of  a  public  annual  office  was  by  its 
notoriety  considered  equivalent  to  a  notice,  and  was 
therefore  allowed  by  the  statute  as  a  substitute  for  it; 
*od  it  was  very  early  held,  in  cases  under  the  act 
^ff*^M.  c.  11.,  that  it  was  not  material  what  the 
^^  was,  so  that  it  was  a  public  annual  office,  no- 
Mety  being  the  object  mainly  contemplated  by  the 
"totute(a).  The  offices  of  parish  clerk  (i),  hog-ringer  (c), 
beUmao  (cOi   have  been  held  sufficient.     Rex  v.  Mer^ 
\     ^M  (e),  where  the  master  of  a  workhouse  was  held  not 
\     to  acquire  a  settlement  by  serving  an  office,  may  be 
1^      cited  on  the  other  side,  but  there  ^^  there  was  no  ap- 
Poiotment  in   writing,    nor  any  entry  in  the  parish 


1833. 

TImKiwo 

TbelnhabiU 

anttof 

St.  Oidrcs, 

HAMona 

Squabs. 


(•)  Ua  T.    Hammonds   2  BoU,   p.  173.  pi.  S33.     BUham  t.    Otokt 
*^  p.  173.  pi.  234.  6th  cd. 
W  QotUm  T.  JfifvicA,  8aik.  556.     But  we  Bmm  t.  Sioguney,  I  B.  t 

(<)  ^1.  WhUOnea,  4  T.  J?.  807. 

(4  iZoT.  St.  NkhoUu,  Hereford,  10  B.  i  C  832. 


f.\  m  » 
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books ;"  it  was  rather  a  contract  with  the  parish  offioen 
(pursuant  to  9  G.  1.  c.7.  5.  4.)  than  the  nomination  to 
an  office :  and  i>  Blanc  J.  observed,  that  it  was  an 
employment  created  by  the  parties  themselves,  whidi 
they  might  put  an  end  to  whenever  they  pleased. 
IDenman  C.  J.  Was  not  this  so  too  ?]  The  parishioD* 
ers  here,  by  determining  to  appoint  an  organist,  bad 
agreed  upon  a  certain  mode  of  performing  a  part  of  the 
church  service ;  to  abolish  the  office  would  have  altered 
that ;  and  at  least  it  could  not  have  been  done  without 
the  express  consent  of  the  parishioners.  As  it  was,  the 
pauper  was  not  dismissed  till  there  had  been  a  com- 
plaint on  their  part,  and  a  vote  passed  in  vestry.  There 
is  nothing  to  compel  the  keeping  of  a  parish  clerk ;  and 
there  are  many  other  offices  which  might  be  abdisbed, 
but  which,  while  they  exist,  are  held  to  confer  settle- 
ments, because  they  give  the  requisite  notoriety  to  the 
residence  of  the  parties  executing  them.  Here  the 
office  was  clearly  public,  for  it  was  advertised  as  an 
object  of  competition ;  and  the  mode  in  which  the 
payments  of  salary  were  regulated,  shews  that  it  was 
annual. 


Sir  James  Scarlett^  contri,  was  stopped  by  the  Coart* 

DxNMAN  C.  J.     The  principle  on  which  this  kind  of 
settlement  rests  is  notoriety,  but  that  must  be  attain^ 
by  serving  an  office  within  the  meaning  of  the  statute 
The  question  is,  whether  the  present  be  a  case  in  liti^ 
that  has  been  done.     I  think  it  comes  within  the  ob- 
jection which  prevailed  in  Rex  v.  Mersham  (a).   Acooni- 
ing  to  the  argument  which  has  been  urged,  a  settlement 


(e)  1  Baa,  167. 
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rould  be  gained  in  every  case  where  the  party  had 
xecQted  an  annual  o£Sce  which  was  notorious.  But  I 
bink  an  office  created  by  the  parties  themselves  who 
gree  upon  the  employment,  and  which  they  may  put 
n  end  to  at  pleasure^  does  not  come  within  the  meaning 
f  the  statute. 
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Parke  J.  I  am  of  the  same  opinion.  If  a  settle- 
nent  was  gained  in  this  case,  it  might  be  'said  that 
he  fiddlers  and  bassoon-players  in  a  country  church, 
)r  even  the  pew-openers,  executed  offices  within  the 
statute. 

Taunton  J.  The  office  of  organist  does  not  neces- 
sarily give  notoriety,  for  when  persons  hear  the  organ, 
it  does  not  follow  that  they  know  who  plays  it 


Fatfeson  J.  concurred. 


Order  of  sessions  quashed. 


Doe  dem.  Reed  against  Sophia  Taylor. 


XHl 


[IS  was  an  ejectment  brought  to  recover  an  un-  LWery  of  id- 
divided  fifth  part  of  a  house  and  land  in  the  parish  ^^^^  ^^i^  |,j 
of  Berteky,  in  the  county  of  Gloucester.     At  the  trial  ^IidT*^^ 
before  Littledale  3.  at  the  spring  assizes  for  the  county  JJ"*j!J|jJj^  ^ 
^Gloucester,  18 32,  the  following  appeared  to  be  the  ^•^^•^^r 
^  of  the  case :  —  ^^^  ^•'^  **>• 

descendant  of 
aparty  haTing 
tide,  unless  the  child  was  placed  there  for  the  purpose  of  representing  that  party. 
^f there  be  several  coparceners,  and  one  only  be  in  actual  possession,  a  feoflnonent  executed 
^ber  to  a  soraoger,  of  the  whole  premises,  will  oust  the  other  co-parcenen. 

^0  the  absence  of  evidence  to  the  contrary,  the  entry  of  such  co-parcener  will  be  pre« 
'^'^  to  have  been  a  general  entry,  and  not  for  herself  done,  or  for  herself  and  the  other 
^^iMtfceoen. 


Pp  4 
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1888.  Jame$  Taylor^  the  grandfather  of  the  lessor  of  the 

J~T*       plaintiff,  was  owner  of  the  entirety  of  the  premises  in 
Btro         question,  and  died  in  or  about  the  year  18 IS^  not  havioff 
Tatlob.       made  a  will,   leaving  five   daughters  his  co-heiressesi 
The  lessor  of  the  plaintiff  was  the  son  and  heir  of  one 
of  the  co-heiresses.    The  defendant,  Sophia  Taylor^  one 
of  the  other  co-heiresses,  was  in  the  occupation  of  the 
premises  before  and  at  the  time  of  the  trial  and  of  the 
feoffment  herein-after  mentioned,  and  still  is  sa    In 
Hilary  term  J  822  she  levied  a  fine  with  proclamations 
of  the  whole  premises  to  James  Player ^  and  in  Jfqf 
1822  she  executed  a  feoffment,  with  livery  of  seisin,  to 
Player.     The  defendant  contended  that  this  fine  and 
feoffment  with  livery  operated  as  an  ouster  and  disieisio 
of  the  other  persons  as  to  the  whole,  and  not  a  fifth 
part  only,  of  the  premises.     It  appeared  that  before 
seisin  was  delivered  to  Player,  Sophia  Taylor  turned  iD 
the  persons  off  the  premises,  except  as  after  mentioned; 
and  that   having  been  done,   she  delivered  sebin  to 
Player.     Before  the  executing  of  the  feoffment,  there 
was  a  child  between  four  and  five  years  old  living  with 
Sophia  Taylor  in  the  house,  and  it  was  doubtful  whether 
the  child  was  in  the  house  at  the  time  of  the  livery  of 
seisin  or  not.     It  did  not  appear  in  evidence  whether 
or  not  the  child  was  related  to  any  of  the  co-heireaes* 
The  plaintiff  contended,  that  if  the  child  was  in  tb^ 
house  at  the  time  of  the  livery  of  seisin,  the  livery  o^ 
seisin  would  be  void,  and  the  plaintiff  was  entitled  to  ^ 
verdict,  on  the  authority  of  2  Black.  Com.  815.,  where 
the  manner  of  delivering  seisin  is  thus  described:- — 
<<  The  feoffor,  if  it  be  land,  doth  deliver  to  the  feoffi^ 
all  other  persons  being  out  of  the  ground,  a  clod,  or  t^A 
or  a  twig  or  bough  there  growing;  but  if  it  be  of  * 

hoosey 
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bous^  the  feoffor  must  take  the  ring  or  latch  of  the 
door,  the  house  being  quite  emptyi^  &c. 

The  jury  being  of  opinion  that  the  child  was  in  the 
bouse  at  the  time  seisin  was  delivered,  the  learned 
Judge,  on  the  authority  cited  from  Blackstofie^  directed 
a  verdict  for  the  plaintiff,  but  gave  leave  to  move  to 
^ter  a  verdict  for  the  defendant.  A  rule  nisi  having 
been  obtained  for  that  purpose. 
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Dob  den. 

RlID 

offiinU 
Tatlob. 
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LudUm  Serjt  and  Talfourd  shewed  cause  in  Hilary 
term  last  (a).     The  rule  on  this  subject  is  thus  laid^ 
down  in   Wesfs  Syniboleography^  lib.  2.  part  i.  section 
251.:*-***  All  persons  having  any  lawful  possession  or 
seisin  in  the  thing  of  which  seisin  is  to  be  delivered, 
oogbt  either  to  join  together  in  making  the  livery  of 
seisin,  or  to  be  removed  thence,  as  lessees  for  years  or 
for  life,  for  every  livery  ought  to  bring  an  immediate 
possession  unto  the  feoffee."    The  defendant's  co-parce- 
ners here  were  constructively  in  possession.    That,  in 
order  to  constitute  a  good  livery  of  seisin,  all  persons 
sboold  be  removed  off  the  premises,  is  shewn  by  2  Black. 
Ow,  316. ;  Perkins's  Prof.  Book^  s.  209. ;  Shep.  Touch. 
p.  214.    And  Fitz.  Abr.  tit  Assize,  418.,  is  precisely  in 
point,  to  shew  that  the  child's  remaining  in  the  house 
in  tbis  case  was  a  sufficient  continuance  of  possession 
to  make  the.  livery  void  (6):  and  that  authority  is  cited 
»  Bro.  Abr.  Feaffements  de  Terres,  pi.  80.     In  Bettis- 
'^rtlfs  case  (c)  the  lessor  made  a  feoffment  of  the  house 
^  land,  and  gave  livery  on  the  land,  the  lessee  re- 
^^^tiniog  in  the  house  and  not  assenting;  and  it  was  held 
^  the  livery  was  not  good. 
Secondly,  the  livery  was  void,  because  the  co-par- 

(«)  Before  IMOedalef  Taunionf  And  Paiie$on  Jf. 
{h)  8m  page580.  pott.  (•)  2 G».  51  h. 

cenerif 
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1838.        ceners,  who  were  then  possessed,  did  not  join  in  the 
^     ,  feoSinent     In  contemplation  of  law,  all  tlie  co-parceners 

Dob  dem,  *■ 

RsKD        were  in  possession  of  the  house,  for  the  possession  of 

ogoittti 

Tatlob.  one  co-parcener  is  the  possession  of  <inother«  In  Cm, 
Dig.  tit.  Parcener^  A*  S.,  it  is  laid  down,  that  ^^  if  one 
parcener  enters  into  the  whole  land,  generally,  tnd 
takes  the  profits,  it  shall  be  the  entry  of  both,  and  does 
not  divest  the  moiety  of  her  sister.  Or,  if  both  enter, 
and  afterwards  one  takes  all  the  profits,  this  does 
not  divest  the  moiety  of  her  sister  without  an  actoal 
ouster  and  disseisin."  Now,  here,  the  feofiee  could  not 
act  both  parts ;  she  could  not  oust  the  co-parceners  and 
enfeoff*  at  the  same  time.  If  Sophia  Taylor  had  first 
disseised  her  co-parceners,  she  might  afterwards  enfeoff; 
but,  here,  at  the  very  moment  she  gave  livery  of  sebiO) 
she  was  holding  for  her  sisters.  The  possession  of  one 
joint  tenant  is  the  posession  of  the  other,  so  as  to  bar 
the  statute  of  limitations ;  and  if  one  joint  tenant  levies 
a  fine,  it  severs  the  jointure,  but  does  not  amount  to  an 
ouster  of  his  companion.     Ford  v.  Lord  Grey  (a). 

Sir  «7.  Campbell  (Solicitor-General)  and  John  Bvoi 
contra.  The  fine,  supported  by  the  feoffment  with  lirerf, 
created  an  ouster  and  disseisin.  As  to  the  first  objection, 
which  was  the  only  one  made  at  the  trial,  the  language  of 
Blaclcstone  J.  must  be  understood  to  refer  to  the  vacancy 
of  the  possession^  not  to  the  necessity  of  removing  from 
the  house  or  land  any  stranger  who  may  be  found  there, 
but  who  neither  claims  nor  possesses  any  interest  in 
the  premises.  If  it  were  otherwise,  it  would  be  im- 
possible to  make  livery  of  a  public  inn,  or  of  a  house 
in  which  there  was  a  sick  person ;  or  the  livery  migb^ 

(•)  liSbtt.  985.     6Mo(LAA, 


J 


IN  THE  Fourth  Year  of  WILLIAM  IV,  579 

be  rendered  void,  by  having  a  person  concealed  on  the        18dS« 
premises,  or,  where  the  estate  was  large,  in  a  remote        "~ 
part  of  it.     The  correct  rule  is  laid   down   in  Shep.         Rbu> 
Touch.  213.:  —  "  That,  in  the  making  of  every  livery       Tatmk. 
of  seisin,  it  is  necessary  that  all  persons  that  have  any 
limfid  estate  and  possession  in  the  thing  whereof  livery 
is  to  be  made,  as  lessees  for  life^  yearsj  and  such  like^ 
join  in  the  making  thereof  or  be  removed  thence ;  for 
every  livery  ought  to  bring  an  immediate  estate  of  pos- 
session  to   the   feoffee,  donee,"  &c.     The   authorities 
cited  on   the  other  side  to  shew   the  necessity  of  re- 
moving all  persons  apply  only  to  those  who  were  of  the 
family  of  the  person  sought  to  be  ousted  by  the  feoff- 
ment, or  may  be  considered  to  represent  such  person. 

It  is  now  further  objected,  that  the  feoffment  by  the 
defendant  did  not  work  an  actual  ouster  of  the  other 
co-parceners,  inasmuch  as   the  possession   of  one  co- 
I  parcener  is,  in  law,  the  possession  of  all.     In  answer  to 
this   objection,    Townsend  and  Pastor's  case  (a)  is  ex- 
pressly in  point.     There,  it  was  held  that  a  feoffment 
in  fee  by  one  co-parcener  of  the  whole  estate  held  in 
oo-parcenary,  operated,  as  to  her  own  share,  by  rightful 
conveyance,  and,  as  to  that  of  her  co-parcener,  by  dis- 
seisin.    So,  as  to  joint  tenants^  it  is  said  in  Perkins^ 
8. 220. :  —  "If  two  joint  tenants  are  in  fee,  and  one  of 
them  doth  enfeoff  a  stranger  of  the  whole,  against  the 
will  of  his  companion,  being  upon  tlie  land,  nothing 
passeth  by  this  feoffment  but  the  moiety  only."     The 
plain  inference  from  this  is,  that  if  the  other  joint  tenant 
bad  not  been  upon  the  land,  the  entire  estate  would  have 

passed. 

Cur.  adv.  vult. 

(a)  4  Leon*  52. 

Little- 
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1838.  LiTTLEDALE  X  DOW  delivered  the  judgment  of  the 

~        Court,     After  stating  the  facts,  and  the  grounds  of  the 

R»i>         motion,  his  Lordship  said  :  —  On  cause  being  shewn 

rgninti 

.Tatloh.       against  the  rule,  it  was  admitted  that  a  fine  alone  would 
,.  /.fkr/  ^s^'    not  have  the  effect  of  creating  an  ouster  and  disseisin: 

Peaceable  dem.   HomUawer  v.  Read  and  Another  (a). 
Besides  the  authority  from  Blackstone,  the  plaintiff  relied 
on  Perkins^  s.  209.,  where  it  is  said,  that  to  deliver 
seisin,  the  manner  is  to  remove  all  persons  off  the  tani 
And  also  Skeppard^s  Touchstone j  p.  214^  where^  after 
describing  the  deed  of  feoffment,  &&,  it  is  said,  the 
manner  of  making  livery  is,  that  the  feoffor,  if  it  be  i 
house,  do  take  the  ring,  latch,  or  hasp  of  the  door,  {aU 
the  people^  men^  women,  and  children,  being  otd  ofik 
house,)  or  if  it  be  of  a  piece  of  ground,  do  take  a  clod  of 
the  ground,  or  a  bough  or  a  twig  of  a  tree  or  budi 
growing  thereupon,  and  (all  the  people  being  outqfik 
ground),  the  same  ring,  &c.,  clod,  bough,  &c.,  with  tbe 
deed,  do  deliver  to  the  feoffee,  &c.,  and  in  the  deliveiy 
of  seisin  do  use  the  words  there  mentioned. 

In  Fitzherberfs  Abridgment,  Tit.  Assize,  418.,  one  & 
was  seised  in  fee  of  a  messuage,  and  made  a  lease  b^ 
years  to  Jf.,  and  afterwards  gave  the  same  messuage  to 
one  K.,  and  delivered  seisin  to  him,  M.  being  out  of 
the  house  at  the  time  of  the  livery  of  seisin ;  but  it  ap' 
peared  that  M.  had  a  garson  within  when  seisin  wa^ 
delivered,  and  therefore  the  livery  of  seisin  was  held  t^ 
be  void. 

And  this  case  is  cited  in  Brookes  Abridgment,  PtfffP^ 
ments  de  Terres,  pi.  80.,  that  a  man  may  make  livery  c^' 
seisin  of  the  land  of  the  termor  in  his  absence,  notwitl:'^ 

(a)  1  Ea$i,''jS6B. 

m 

standici^M 
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standing  the  termor  has  chattels  on  the  land,  but  other-        ISSS. 
wise  if  he  has  a  garson  on  the  land.  ^     . 

In  Dyer  18.  b.,  a  man  was  seised  of  a  messuage  and         Ru^ 

against 

of  a  close  adjoining  the  messuage,  and  made  a  lease  of  Tatlob. 
the  messuage  for  a  term  of  years,  or  for  life,  and  after- 
wards made  a  feoffment  of  the  messuage  and  dose,  and 
delivered  seisin  in  the  messuage  (the  termor  being  at 
market,  and  his  wife  and  children  in  the  house)  in  the 
name  of  all ;  and  the  question  was,  whether  the  house 
passed.  And  it  seems  not,  inasmuch  as  the  continuance 
of  the  wife  and  children  of  the  lessee  saved  the  right  and 
possession  of  the  lessee. 

In  these  cases  from  Fitzherbcrt^  Brooke^  and  Dyer^ 
there  was  somebody  remaining  in  the  house  who  was  of 
the  &mily  of  the  termor,  who  was  in  the  actual  posses- 
ion of  the  property,  and  whose  right  was  sought  to  be 
taken  away  by  the  feoffment  and  livery  in  his  absence ; 
Bnd  that  falls  within  the  principle  of  what  is  said  in  Shejh- 
porfs  Touchstone,  p.  213.,  that  in  the  making  of  every 
^Very  of  seisin  '^  it  is  requisite  that  all  persons  who  have 
^y  lawful  estate  and  possession  in  the  thing  whereof 
iirery  is  to  be  made,  as  lessees  for  life,  years,  and  such 
^'ke,  join  in  the  making  thereof,  or  be  removed  thence ; 
^^   every  livery  ought  to  bring  an  immediate  possession 
^  the  feoffee,  donee.  Sec.*' 

^^ith  regard  to  the  livery  in  question,  if  the  child 

^as  a  part  of  the  family  of  one  of  the  co-parceners 

iatended  to  be  ousted,  and  was  placed  in  the  house  to 

T^present  such  co-parcener,  then  we  think  he  ought  to 

^a^e  been  put  out  of  the  house  before  the  livery.     But, 

unless  he  had  been  placed  to  represent  one  of  such  co-  * 

parceners,  we  think  that  the  child  being  suffered  to 

Temaiii  in  the  house  would  not  make  the  livery  invalid^ 
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18S8.        even  if  he  had  been  a  descendant  of  one  of  the  oo- 
parceners,  if  he  was  a  mere  inmate  of  the  femily  <^ 

DoK  dem. 

RxxD         Sophia  Taylor. 

Tatlob.  Another  objection  was  made  to  the  feoffment}  thai 

though,  if  Sophia  Taylor  had  entered  on  the  land  on  a 
vacant  possession,  and  taken  the  whole  profits  adverselj, 
then,  if  she  had  made  the  feoffment,  that  would  have 
been  a  disseisin ;  yet,  as  it  was  contended,  she  was  not 
in  lawful  possession  of  the  whole,  but  was  bailiff*  and 
servant  to  the  other  co-parceners  as  to  part ;  and  they, 
in  contemplation  of  law,  must  be  taken  to  be  in  pos- 
session, and  therefore  Sophia  Taylor  could  not,  by  any 
feoffment,  deprive  them  of  their  right  But  we  are  ol 
opinion  that  this  does  not  constitute  an  objection. 

In  PcrkinSf  s.  220.,  it  is  said,  that  ^^  if  two  joint  tenants 
are  in  fee,  and  one  of  them  doth  enfeoff*  a  stranger  oi 
the  whole   against  the  will   of  his  companion,  being 
upon  the  land,  by  this  feoffment  but  a  moiety  passeth 
causa  patet ;"  but  that  seems  to  imply,  that  if  he  was  ol 
the  land  the  feoffment  would  bind  him.     And  the  sstxxx* 
rule  is  stated  in  ShepparcTs  Touchstone^  p.  208.    ^*  If  om 
joint  tenant  make  a  feoffment  of  the  whole  land,  his 
companion  being  then  upon  the  land;   by  this  there 
doth  pass  no  more  but  a  moiety,  and  the  feoffment  is 
void  as  to  the  moiety  of  his  companion,  for  the  feoffment 
doth  not  give  his  moiety." 

The  reason  seems  to  be,  that,  as  to  the  other  moiety^ 
he  has  not  the  possession;  and,  therefore,  as  to  that^ 
moiety  the  livery  is  void.     But  we  think,  that  if  the 
other  joint  tenant  is  not  on  the  land,  the  feoffment  will 
amount  to  a  disseisin. 

What  is  before  stated  is  as  to  joint  tenants ;  but  the 
same  principle  seems  to  apply  to  co-parceners.    In 

Toamsend 
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Tcfwnsend  and  Pasior*s  case  (a),  it  was  holden  in  the   .    18SS. 
Common  Pleas  by  all  the  Justices,  "  that  where  two  co-  7" 

Dot  dcm. 

parceners  are  in  the  use  of  a  manor,  after  the  statute  of        Rxn 
1  Ric  3.,  the  one  of  them  enters  and  makes  a  feoff-       Tatloe. 
ment  in  fee  of  the  whole  manor,  that  this  feoffment  is 
not  only  of  the  moie^  of  the  manor  whereof  she  might 
lamrfully  and  by  the  said  statute  make  a  feoffment,  but 
also  of  another  moiety  by  disseisin." 

In    Gerry  y.   Holford{b\   an    ejectione  firmsB   was 

broQgbt,  and  a  special  verdict  found  that  there  were 

t^^o  co-partners  of  a  house :  the  one  entered  generally, 

and  made  a  lease  for  life  by  the  name  of  ^^  all  that  his 

House,"  &€.;    the   question   was,  whether   all  or  the 

naoiety  only  of  the  house  passed.     Popham  and  Fenner 

heJdy  that  the  entire  house  passed;  for  when  he  saith, 

**  all  that  my  house,"  &c.,  that  intended   the  whole 

house  %  and  by  his  livery  made  he  gained  the  entire  and 

R^^e  the  entire,  although,  by  his  general  entry,  it  is  not 

^toided  that  he  entered  into  more  than  to  what  he  had 

^  ^ht.    Gawdy  h  contra.   For,  as  his  entry  prima  facie 

^oth  not  gain  more  than  he  had  a  right  to  demand,  no 

^ore  shall  this  lease.     Foster^  at  the  bar,  cited  that  it 

^as  adjudged  in  this  Court  in  Reigndd^s  case,  accord- 

^g  to  the  opinion  of  Popham. 

In  these  last  two  cases,  the  co-parcener  is  stated  to 
have  entered,  and  the  general  rule  is,  that  where  several 
P^i'sons  have  a  right,  and  one  of  them  enters  generally, 
*^  stall  be  an  entry  for  all ;  for  entry  generally  sliall 
^Ways  be  taken  according  to  right  Several  cases  to 
^U  effect  will  be  found  in  9th  Viner's  Abridgment,  Title 
^^Ury  F.,  where  many  authorities  in  1  RolFs  Mr.  740., 

(o)  4  Xevn.  53.  [p)  Cro.  EU%.  615. 

are 
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RxsD 
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Tatlok. 
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are  incorporated.  But,  notwithstanding  this  genei 
rule,  in  both  the  above  mentioned  cases  the  other  < 
parcener  was  taken  to  be  ousted. 

There  is  no  evidence  in  what  way  Sophia   Tayi 
entered  into  the  premises;  whether  it  was  a  genei 
entry,  or  a  special  one  for  herself  and  the  other  o 
parceners,  or  for   herself  alone.     In   the  absence 
proof,  it  must  be  intended  to  be  a  general  entry. 

Upon  the  whole  of  this  case,  we  are  of  opinion  th 
a  verdict  should  be  entered  for  the  defendant. 

Rule  absdiil 


Abo.  8th. 


Premiset  were 
demiicd  for  a 
term,  at  a  cer- 
tain rent,  with 
a  proviso  for 
re-entry  if  the 
rent  should  be 
in  arrear 
twenty-one 


Dawson  against  Dyer,  Baronet. 

/^OVENANT  by  lessee  against  lessor.    The  dedai 
ation  stated  a  demise  by  the  defendant  to  the  plaiotif 
habendum,  for  fourteen  years,  yielding  and  paying  tbi 
yearly  rent  of,  &c.  by  four  equal  payments  on,  &c.;  afl( 
that  the  defendant  covenanted  that  the  plaintifl^  hi 
^*y*-  **VLI*"**  executors,  &c.,  paying  the  yearly  rent  thereby;  resemc 
pay  the  rent;      on  the  several  days  and  times,  &c,  and  performinffili 

and  the  land.  ^  *         '  *^  ® 

lord  covenanted  the  Covenants,  conditions,  and  agreements  in  the  saki 

t/te  refu  tit  the  indenture  Contained,  and  on  his  part  and.  behalf  to  b( 

timet,  should  performed,  according  to  the  true   intent  and  meanint 

1"**|  ^  *"'^**^*  thereof,  should  and  lawfully  miglit  peaceably  and  qaictlj 

tho^iw^hav-  ^^^^  '^^'^^  occupy,  and  enjoy  the  premises  thereby  cb" 

tufbeThi  h"'  roised,  with  the  appurtenances,  for  and  during  thctcroi 

P<?««"op»  thereby  granted,  without  any  let,  suit,  trouble,  dcniJ! 

mifi^t  bring  ^    o  ^ 

covenant  eviction,  or  interruption  of,  from,  or  by  the  said  defend 

agvinst  the 

landlord, 

though  at  the  time  when  the  cause  of  action  accrued  the  rent  had  been  in  arrearmort  iki* 

twenty -one  days;  for  that  the  payment  of  rent  was  not  a  oonditioo  precedtpt  to  tbtp* 

fom  aooe  of  the  cofenant  for  quiet  enjoyment. 

SI 
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ant,  his  heirs,  &c.  or  any  person  lawfully  claiming  or  to        1883. 
claim  by,  from,  or  under  him  or  them.     Averment,  that        " 

;  '  Dawiok 

the  pkintiff  entered  and  performed  all  things,  &c.,  but        agakut 
that  he  the  plaintiff  did  not  peaceably  and  quietly  have, 
hoId,&c.,  without  any  let,  suit,  &c.,  but  on  the  contrary, 
after  the  making  of  the  indenture,  and  during  the  said 
term,  to  wit,  on  the  8th  of  Januaiy  1833,  H.  B.  then 
and  there  lawfully  claiming  by,  from,  and  under  the 
defendant,  entered  upon  the  premises,  and  there  seized 
and  took  divers  goods  and  chattels,  to  wit,  &c.  of  plain- 
tiff, as  a  distress  for  rent  due  to  H.  B.  from  one  J.  A.  for 
use  and  occupation  of  the  said  premises,  and  remained  on 
the  premises  for  a  long  time,  &c.     The  indenture  was  set 
out  on  oyer,  containing  a  covenant  by  the  plaintiff  in 
the  usual  terms  to  pay  the  rent  on  the  stated  days ;  and 
&  further  covenant  by  him  to  insure  the  premises  im- 
n^ediatdy  after  the  execution  of  the  indenture,  and  to 
Keep  the  same  insured  :    there  was  likewise  a  proviso 
that  the  landlord  should  be  at  liberty  to  re-enter  if  the 
^t  should  be  unpaid  for  twenty-one  days,  or  if  default 
^ould  be  made  as  to  any  of  the  other  covenants :  and 
t«e  covenant  by  the  defendant  for  quiet  enjoyment  cor- 
'^nded  with  the  statement  in  the  declaration.     The 
defendant  pleaded,  among  other  pleas,  that  after  the 
^ing  of  the  indenture   and  during  the  term,  and 
^re  the    supposed  breach   of  covenant,  to  wit,  on 
*«  26th  of  December  1832,  40/.  of  the    rent  therein 
^tioDed,  for  a  quarter  of  a  year   ending   the  pre- 
^^^ding  day,  had  become  due  from  the  plaintiff  to  the 
"^dant,    but  the   plaintiff  did   not  nor  would  pay 
"^  same  on  tlie  day  on  which  it  was  reserved  and  ap- 
P^Qted  to  be  paid  by  the  said  indenture,  but  then  and 
"henceforth  continually  for  a  long  time,  to  wit,  hitherto, 
Vol.  V.  Q  q  neglected 


the  defendant  of  that  covenant."     Joinder  in  de 
The  demurrer  came  on  to  be  argued  in  this  te 
and  Follettf  for  the  plaintiff,  having  mentioned  tl 
of  Hays  v.  Bickerstqffe  (i)  and  Warren  v.  Asters 
Court  called  upon 

Barstcno  in  support  of  the  pleas.  The  earlier  de 
which  have  turned  upon  the  distinction  betweei 
nants  and  conditions,  do  not  furnish  any  preci 
upon  the  subject ;  as  is  said  in  Piatt  on  CaoenantSj 
**  So  refined  and  subtle  are  the  distinctions  on 
they  have  proceeded,  that  it  is  almost  impossible  t 
from  them  any  reasons,  as  a  guide  to  discover  wi 
tainty  whether  covenants  are  dependent  or  not  S 
the  determinations  have  incurred  the  censure  of  i 
ing  common  sense ;  others  of  deciding  contrary 
real  meaning  of  the  parties  and  the  true  justice 
case :  '*  and  cases  are  there  referred  to  which  supp 
observation.  In  modern  times  the  disposition  of  tlu 
has  been  to  look,  not  at  the  particular  clause  only, 
the  whole  deed,  and  to  collect  from  it  the  intentioi 
parties.  Looking  to  that,  and  to  the  reason  of  the 
will  be  evident  here  that  the  payment  of  rent  was  in 


Drift. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  587 

of  the  covenant  for  quiet  enjoyment.     That  covenant  is        18Sd. 
introduced  for  the  purpose  of  limiting  the  liability  of  the       r 
landlord,  who  would  otherwise  be  bound  to  warrant  to        asainst 
the  lessee  an  undisturbed  possession  generally.     Nokes^s 
case  (a).     The  covenant  in  this  case  confines  the  land- 
brd's  liability  to  the  acts  of  persons  claiming  under  him ; 
and  also  makes  it  dependent  on  tlie  lessee's  performance 
of  every  thing  covenanted  by  him.     The  landlord  re- 
serves to  himself  a  right  of  re-entry  if  the  rent  should 
be  in  arrear  more  than  twenty-one  days,  which  is  ad- 
mitted to  have   been  the  case  here.      The  defendant 
ii^ht  after  that  time  have  brought  ejectment  against 
^e  plaintiff;  and  it  cannot  have  been  intended  by  the 
deed  of  demise  that  the  plaintiff  should  have  an  action 
^instthe  defendant  for  disturbance  of  his  possession  at 
"te  very  time  when  the  defendant  was  entitled  to  treat 
'^  as  a  trespasser.     IDenman  C.  J.  According  to  that 
argament,  the  tenant,  if  evicted  while  the  rent  was  so  in 
^f'^)  could  not  have  maintained  an  action,  though  the 
Wlord  had  waived  the  forfeitufe.]     The  waiver  might 
P^ps  have  been  matter  of  reply,  if  the  forfeiture  had 
"^  pleaded.     As  to  the  cases ;   in  Hays  v.  Bicker' 
^^e  (i),  there  was  no  clause  of  re-entry.    In  an  Anony- 
*^case,  4  Leon,  (c),  the  decision  of  two  judges  is  in 
point  for  the  present  defendant.     And  in  Simpson  v. 
*^erdl  (d),  where  land  was  let  for  years,   "  proviso 
'^per,  and  it  is  further  covenanted,  that  the  lessee 
^  not  assign  his  term"  except  in  manner  specified, 
^  court  held  that  the  words  amounted  to  a  condition. 
^^^te  J.     The  reason  given  there  is  against  you ;  for 
'^  is  said  by  the  court,  that  a  proviso  always  implies  a 

(a)  4  RejK  SO.  b.     Cro.  EHx,  674.  (6)  2  Mod.  34. 

(c)  4  Lemu  SO.  pi.  ISa  ((/)  Cro,  EUx,  242. 

Q  q  2  con- 
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1833. 

Dawson 
affaimt 
DyiR. 


condition,  if  there  be  not  words  subsequent  which  ma^r 
change  it  into  a  covenant ;  as  where  there  is  a  penalCjr 
annexed  for  non-performance.  The  proviso  in  the  pre- 
sent case  is  introduced  to  reserve  a  power  to  the  land- 
lord on  the  particular  occasions  specified ;  if  he,  or  any 
person  claiming  under  him,  enters  on  the  tenant  except 
by  virtue  of  that  power,  the  landlord  is  liable  on  the 
covenant  for  quiet  enjoyment] 


Per  Curiam  (a), 


Judgment  for  the  plaintiff. 


(a)  Denman  C.  J.,  Parke,  Taunton,  and  Pattaon  Jt. 


liondf^f 
iVop.  llth. 


Mitchell  against  Jenkins,  Clerk. 


iic 


Ifs-^ 


kC  -  7!S  ^«*  ^  ■<^">"  ^^  O ASE  for  maliciously  and  without  any  reasonable  or 

.•    .      a  malicious  Vy  .  .     •  U 

arrest,  malice  probable  cause  of  action  against  the  plaintiff  to  tb^ 

it  a  question  of  i  i  .  •  j       ^ 

fiictfortbejury,  amouut  of  4-5/.,  having  caused  him  to  be  arrested  aii» 
liberty,  but  not   held  to  bail  for  that  sum.     Plea  not  guilty.    At  tb^ 
it  from  the  want  ^"^^  before  Taunton  J.  at  the  Summer  assizes  for  tb^ 
auM^^d         county  of  Dcoon  18S2,  the  following  appeared  to  be  lb« 
ditor"hldh^sed  '^^^  ^^  ^^^  case:— The  plaintiflF  at  Lady^cy  18S1  b«^ 
his  debtor  to  be  came  indebted  to  the  defendant  as  vicar  of  SidmoiUh  a^ 

arrested  for45/.,  ^  ^ 

knowing  that      the  sum  of  45/.  for  one  year's  composition  of  tithe.    CF»* 

there  was  a  set-  i  r  *mC 

oflftotheamount  the  15th  of  April  Jenkins  applied  by  letter  for  payme^* 
but  instructed     of  the  tithes,  and  ofiered  to  allow  to  the  plaintiff  a  set-o^* 
made  the  airat,  if  produced  and  found  to  be  correct     The  plaintiff,  »* 

to  allow  the 

set-off  in  case  the  debtor  would  settle  the  debt;  and  the  Judge,  ujion  the  proof  of  tla' 
facts,  was  of  opinion  that  there  was  no  probable  cause  for  the  arrest,  and  that  tbert  ^ 
malice  in  law,  inasmuch  as  the  act  of  causing  the  party  to  be  arrested  for  a  larger  ^^^ 
than  he  owed  was  wrongful,  and  therefore  told  the  jury  that  the  only  question  for  thco  '^\1 
the  amount  of  damages ;  the  Court  granted  a  new  trial,  on  the  ground  that  it  ought  tot*^ 
been  left  to  the  jury  to  find  whether  there  was  malice  or  not. 


JiVKUIt. 
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viog  produced  any  such  setoff,  Jenkins  sued  out  a        1838. 
itat  iudorsed  for  bail  for  45/.,  the  irross  amount  of     , 

*^  Mitchell 

i  demand,  without  allowing  any  deduction.  The  agamu 
eriff's  officer  who  made  the  arrest  for  45/.  told  MitcheU 
at  he  was  authorized  to  allow  a  deduction  of  16/.  5^.' 
Mitchell  gave  a  bail  bond .  On  the  1 6th  of  July  Jenkinses 
;ents  wrote  the  following  letter  to  MitcheWs  agents: — 
It  having  been  discovered  that  the  defendant  was  ar- 
2sted  for  the  sum  of  45/.^  the  amount  of  the  original  debt, 
'ithout  allowing  for  any  set-off,  and  as  you  may  be  d^- 
^ding  thb  cause  with  reference  to  the  statute  48  G.  8. 
•  46. 5. 3.,  we  are  requested  by  the  plaintiff's  attorney  to 
*^te^  that  the  arrest  for  such  sum  was  without  any  in* 
^tioD  to  harass  or  annoy  the  defendant,  but  through 
^  inadvertence,  which  he  regrets.  If  the  defendant, 
I  being  allowed  his  claimed  set-off  of  16/.  55.,  and  his 
sts  to  the  present  time,  will  immediately  pay  the  ba- 
^ce,  we  are  authorized  and  prepared  to  receive  such 
lance  as  a  settlement  of  the  action."  MitchelFs  agents 
alined  tlie  proposition,  without  offering  any  other 
^'nis  of  compromise;  and  upon  this  the  action  was  dis- 
v^tinued  and  the  costs  paid  by  Jenkins.  It  was  proved 
^  the  part  of  Mitchell  that  he  had  a  right  of  set-off,  to 
^  amount  of  16/.  3s.  Upon  these  facts  it  was  con- 
i^ded  at  the  trial,  that  it  was  a  question  for  the  jury, 
^^er  Jenkins  had  acted  bon&  fide  under  a  mistake 

law.  On  the  other  hand  it  was  maintained,  on  the 
^Uiority  of  Bromage  v.  Prosser  (a),  that  the  arresting 

MitcheU  for  a  larger  sum  than  was  actually  due  from 
*^  was  an  unlawful  act,  from  which  malice  in  law 
^  of  necessity  to  be  implied.  The  learned  judge 
^  of  opinion,  that  as  there  existed  a  set-off,  which  re* 

(a)  4B.^a  247. 

Q  q  3  duced 
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1853.        duced  Jenkinses  demand,  Mitchell  ought  not  to  hsTe 
"""■"~        been  arrested  for  more  than  the  balance ;  and  that  Ja^ 

MrrcHKLL 

azainxt  kifis  therefore  had  no  reasonable  or  probable  cause  for 
arresting  him  for  the  sum  of  45/.  As  to  the  question 
of  malice,  he  said  there  were  two  kinds  of  malicei'— 
malice  in  law  and  malice  in  fact;  and  that  in  thb  case 
there  was  malice  in  law,  inasmuch  as  the  act  of  causing 
Mitchell  to  be  arrested  for  a  larger  sum  than  was  doe 
was  wrongful ;  and  that  the  only  question  for  the  con- 
sideration of  the  jury  was  the  amount  of  damages.  The 
jury  found  a  verdict  for  the  plaintiff,  damages  20/. 
rule  nisi  having  been  obtained  for  a  new  trial,  on  th< 
ground  that  the  question  whether  Jenkins  acted  malv 
ciously  ought  to  have  been  left  to  the  jury, 


FoUett  now  shewed  cause.     The  learned  judge 
correct  in  withdrawing  the  question  of  malice  from  tire 
jury,  because  Jenkinses  causing  Mitchell  to  be  arrested 
for  a  larger  sum  than  was  due,  was  a.  wrongful  act,  done 
intentionally  without  just  cause  or  excuse,  and  therefore 
malicious  in  the  legal  sense  of  that  word.     The  jury 
under  those  circumstances  were  bound  to  infer  malioei- 
The  term  malice  in  common  acceptation  means  ill-wiU 
against  a  person ;  but,  in  its  legal  sense,  means  a  wrong' 
ful  act,  done  intentionally,  without  just  cause  or  excuse* 
This  was  laid  down  by  Bayley  J.  in  Bromage  v.  Pra9^ 
ser{a)\  and  it  was  there  decided  that  in  ordinary  action^ 
for  slander,  malice  in  law  is  to  be  inferred  from  puUisI'^ 
ing  the  slanderous  matter,  the  act  itself  being  wroogTt^^ 
and  intentional,  and  without  any  just  cause  or  excos^ » 
but  in  actions  of  slander  primft  facie  excusable  on  9^^ 
count  of  the  cause  of  publishing  the  slander,  malice  *^ 

(a)  AB.  iC.  255, 

fact 


i 
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iacrC  must  be  proved.     The  same  rule  must  hold  in  an        1 883. 
ace  ion  for  a  malicious  prosecution  or  arrest,     r Parke  J.        ' 

*  MiTCHILL 

A.   xnan  who  utters  slander  of  another  does  an  act  primft        aguhut 

faoie  wrongful,  but  a  man  who  arrests  another  for  a  debt 

is    pursuing  a  legal  right  in  a  legal  mode;  his  act  is 

therefore  prima  facie  rightful.    The  doctrine  that  malice 

must  of  necessity  be  inferred  where  there  is  a  want  of 

probable  cause,  is  at  variance  with  that  laid  down  by 

L«ord  Mansfield  and  Lord  Ijoughborough  in  their  printed 

reasons  for  their  judgment  in  Johnstone\.  SuUon  (a). 

There  it  is  said,  ^^  In  this  case"  (viz.  an  action  for  a  ma- 

Ucious  prosecution),  *^  to  support  the  verdict,  there  was 

nothing  necessary  to  be  proved  but  that  there  was  no 

probable  cause,  from  whence  the  jury  mighf*  {not  mwi) 

"unply  malice,  and  might  imply  that  the  defendant 

taew  there  was  no  probable  cause."]     This  case  does 

'^ot  fill!  within  the  rule  laid  down  in  Bavenga  v.  Mack" 

^ff^osi  (fi)^  that  where  a  party  acts  upon  legal  advice,  he 

• 

^  excusable ;  for  here  it  does  not  appear  that  Jenkins^ 
^G>re  he  made  the  arrest,  took  any  such  advice.  In 
^ftrrcit  V.  Fishwick  (c),  it  is  stated  to  have  been  ruled, 
^hat  where  the  facts  lie  in  the  knowledge  of  the  de- 
^dant  himself,  he  must  shew  a  probable  cause,  though 
^  indictment  be  found  by  the  grand  jury;  or  the 
P'^ntiff  shall  recover  without  proving  express  malice;" 
^^t  there  is  the  following  note  of  that  case  in  9  East^ 
^2.  "In an  action  for  a  malicious  prosecution  in  pre- 
**'''ing  an  indictment  for  perjury,  where  the  bill  of  in- 
^^^ment  was  found  and  the  plaintiff  acquitted  by  verdict^ 
''^rd  Mansfield  in  summing  up  said  it  was  not  necessary 
^  prove  express  malice,  for  if  it  appeared  that  there 

(a)  1  T.  R.  545.  (6)  2  B.  4;  C  695. 

(c)  Jfull.  N.  P.  H.  died  in  9  East,  362. 

Q  q  4?  "ocas 
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18SS.        ivas  no  probable  causey  that  was  sufficient  to  prove  an 
,.  implied  malice,  which  was  all  that  was  necessary  to  be 

againu        proved  to  support  this  action."    If  that  be  so,  the  Jadge 
here  was  bound  to  tell  the  jury  that  there  was  suffident 
evidence  to  imply  malice^  and  would  be  so  again ;  and 
therefore  it  will  be  useless  to  send  the  case  down  Id 
second  trial.     In  Gibson  v.  Chaters  {a)  it  was  held  that 
in  an  action  for  maliciously  holding  to  bail,  it  was  doC 
sufficient  to  prove  that  the  writ  was  sued  out  after  pqf« 
ment  of  the  debt,  where  the  circumstances  precluded 
any  inference  of  malice ;  but  it  is  sufficient  to  say  tint 
that  is  not  so  here.     It  has  been  held  under  48  6.  S. 
c.  46.  s.  3.,  that  proof  of  the  want  of  reasonable  or  pro- 
bable cause  was  sufficient  to  entitle  a  party  to  his  costs 
for  a  malicious  and  vexatious  arrest,  Donlan  v.  Brett{b): 
so  in  Forster  v.  Weston  (c),  where  the  arrest  was  for  one 
side  of  an  account,  it  was  held  that  the  defendant  m 
entitled  to  his  costs  under  that  statute.     In  Justin  f» 
Debnam  ((/),  the  defendant  having  arrested  the  plaintif 
for  the  amount  of  one  side  of  an  account,  without  de* 
ducting  what  was  due  on  the  other,  the  plaintiff  broogk 
an  action  for  a  malicious  arrest,  and  it  was  held  \ij 
this  Court  that  such  arrest  was  malicious,  and  witboot 
probable  cause. 

Coleridge  Serjt.  and  Bere  contra.  In  Austin  v.  /)*• 
nam  {d)  Lord  Tenterden  left  the  question  of  malice  ^ 
the  jury,  and  that  case  was  decided  expressly  od  tk 
authority  of  Dronefield  v.  Archer  {e\  which  turned  e»- 
tirely  upon  the  43  G.  3.  c.  46.  s.  3.    That  act  gives  cdH 

(rt)  2Bot.  4:  PuL  129.  (6)  10  B.  ^  C.  117. 

(c)  Ibid.  527.  ^  (d)  SB.  4;  a  139. 

(r)  SB.  i  J.  513, 

to 
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to  a  defendant  where  the  plaintiff  holds  him  to  bail  for        1833. 
any  greater  amount  than  he  recovers,  without  reason-      SI 
able  or  probable  cause,  but  does  not  require  that  the        agnma 

JXNKIMf. 

anest  should  be  malicious*  In  Snow  v.  Allen  (a),  a 
phuDtiff  who,  acting  under  what  he  conceived  to  be 
soand  advice,  took  the  defendant  in  execution  after  he 
bad  taken  the  defendant's  bail  in  execution,  was  held 
not  to  be  liable  to  au  action  for  a  malicious  arrest, 
although,  previous  to  the  arrest,  he  had  notice  from  the 
defendant  that  his  proceedings  were  irregular;  and 
there  the  plaintiff  was  nonsuited  for  want  of  proof  of 
malice;  Savenga  v.  Mackintosh  {b)  was  a  similar  case. 
Here  there  was  fair  ground  for  the  jury  to  presume 
that  Jenkins,  when  he  made  the  arrest,  was  acting  bonft 
^e  under  the  idea  that  the  law  authorized  him  so  to 
^;  for  he  instructed  the  sheriff's  officer  to  accept  the 
I^ce  due,  and  not  the  sum  named  in  the  writ  At 
*il  evoits,  the  question  of  malice  ought  to  have  been 
•Emitted  to  the  jury. 

DfNMAN   C.  J.      Every   arrest    by  a    creditor  for 

'''^e  than  is  due,  is,  in  some  sense,  a  wrongful  act 

^     %  statute,  if  it  be  made  without  reasonable  or  pro- 

^ble  cause,  though  with  an  entire  absence  of  malice, 

^  party   arresting    may   be    deprived    of   his   costs, 

*^  at  common  law,  if  the  party  arrested  has  suffered 

^'^'lUige  to  a  greater  extent  than  those  costs,  he  may,  if 

^  arrest  was  also  made  maliciously,  bring  his  action 

^  the  case.     In  that  action,  however,  it  is  still  in- 

^^bent  on  the  plaintiff  to  allege  and  to  prove  malice 

^  an  independent  fact;  though  it  may  in  some  instances 

(«)  1  Starkie's  N.  P.  C.  502.  (6)  %  B.  i  C  693. 
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18SS.        be  fairly  inferred  by  the  jury  from  the  arrest  itw 
'  the  circumstances  under  which  it  is  made,  witbc 

againu  other  proof.  They,  however,  are  to  decide,  as  a 
of  fact,  whether  there  be  malice  or  not.  I  have 
understood  the  question  of  reasonable  or  probabl 
on  the  facts  found  to  be  a  question  for  the  opi 
the  Court,  and  malice  to  be  altogether  a  quest 
the  jury.  Here,  the  question  of  malice  having 
wholly  withdrawn  from  the  consideration  of  th 
there  ought  to  be  a  new  trial. 

Parke  J.  I  am  also  of  opinion  that  there  oi 
be  a  new  trial,  on  the  ground  that  the  learned 
withdrew  altogether  from  the  consideration  of  tl 
the  question  of  malice.  I  have  always  understooc 
the  case  of  Johnstojie  v.  Sutton  {a\  which  was  c 
long  before  I  was  in  the  profession,  that  no  p 
law  was  more  clearly  settled  than  that  in  every 
for  a  malicious  prosecution  or  arrest,  the  plaintii 
prove  what  is  averred  in  the  declaration,  viz.  tl 
prosecution  or  arrest  was  malicious  and  without  i 
able  or  probable  cause :  if  there  be  reasonable  c 
bable  cause,  no  malice,  however  distinctly  prov< 
make  the  defendant  liable;  but  when  there  is  no  i 
able  or  probable  cause,  it  is  for  the  jury  to  infer 
from  tlie  facts  proved.  That  is  a  question  in  al 
for  their  consideration,  and  it  having  in  this  ii 
been  withdrawn  from  them,  it  is  impossible  to  sa, 
ther  they  might  or  might  not  have  come  to  th 
elusion  that  the  arrest  was  malicious.  It  was  fb 
to  decide  it,  and  not  for  the  Judge.     I  can  codi 

(a)  1  r.  n.  5ia 
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m 

case,  where  there  are  mutual  accounts  between  parties,        1 88S. 
and  where  an   arrest  for  the   whole  sum  claimed  by 

Mitchell 

the  plaintiff  would  not  be  malicious;  for  example,  the        ngamsi 
plalDtifiT  might  know  that  the  set-off  was  open  to  dis- 
pute, and  that  there  was  reasonable   ground  for  dis- 
puting it.     In   that  case,  though  it  might  afterwards 
appear  that  the  set-off  did  exist,  the  arrest  would  not  be 
malicious.     The  term  ^^  malice"  in  this  form  of  action 
is  not  to  be  considered  in  the  sense  of  spite  or  hatred 
against  an  individual,  but  of  malus  animus,  and  as  de- 
noting that  the  party  is  actuated  by  improper  and  in- 
direct motives.     That  would  not   be  the  case  where, 
there  being  an  unsettled  account,  with  items  on  both 
sides,  one  of  the  parties,  believing  bon&   fide   that  a 
certain  sum  was  due  to  him,  arrested  his  debtor  for  that 
SQDi,  though  it  afterwards  appeared  that  a  less  sum  was 
doe;  nor  where  a  party  made   such  an  arrest,  acting 
hona  fide  under  a  wrong  notion  of  the  law  and  pursuant 
to  legal  advice.     The  question  of  malice  having  in  this 
<^8sebeen  wholly  withdrawn  from  the  jury,  I  think  the 
rule  for  a  new  trial  must  be  made  absolute. 

Patteson  J.  The  whole  argument  for  the  defendant 
I  may  be  shortly  summed  up  thus :  —  The  question  of 
I  iDalice  ought  to  have  been  submitted  to  the  jury,  who 
'"^ht  have  inferred  it  from  the  want  of  probable  cause ; 
hot  they  were  not  bound  of  necessity  so  to  do.  Here  it 
was  not  left  to  the  jury  to  infer  malice;  if  the  jury  are 
^  he  told  that  where  a  want  of  probable  cause  is  proved, 
°*^ice  must  necessarily  be  inferred,  it  will,  in  future,  be 
^y  necessary  in  every  case  to  prove  want  of  probable 
^Q«e;  whereas,  it  is  essential  for  a  plaintiff  to  prove 
^cts  from  which   the  Judge  may  decide  that  there  is 

want 
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1833.        want  of  probable  cause,   and   the  jury  that  there  i: 
malice. 


Mitchell 
againtt 

JsNKlNf. 


Taunton  J.     At  the  trial  I  acted  upon  the  dedsi(»i 
in   Bromage  v.  Prosser{a).     That   was   an    action  o 
slander,  and  it  was  held,  that  although  malice  was  th< 
gist  of  the  action,  there  were  two  sorts  of  malice, — malice 
in  fact  and  malice  in  law ;  the  former  denoting  an  act 
done  from  ill-will  towards  an  individual ;   the  latter  a 
wrongful  act  intentionally  done,  without  just  cause  or 
excuse ;  and  that  in  ordinary  actions  for  slander,  malioe 
in  law  was  to  be  inferred  from  the  publishing  the  slan- 
derous matter,  the  act  itself  being  wrongful  and  iflten- 
tional,  and  without  any  just  cause  or  excuse;  but  thatia 
actions  for  slander  prima  facie  excusable  on  acooonti^f 
the  cause  of  publishing  the  slanderous  matter,  malice  iD 
fact  must  be  proved.   It  appeared  to  me  that  the  present 
defendant  Jenkins^  having  sued  out  a  bailable  writ  bT 
^5Ly  knowing  that  there  was  a  set-off  to  the  amoant  ol 
16/.  5s.,  had  been  guilty  of  a  wrongful  act,  and  therefiMre 
that  malice  in  law  ought  to  be  presumed.     It  struck  we 
that  there  was  no  distinction  (in  this  respect)  between 
an  ordinary  action  for  slander  and  an  action  for  main 
cious  arrest ;  but  I  am  now  satisfied  that  in  this  latter 
form  of  action  malice  is  a  question  of  fact,  which  oiigb 
to  be  left  to  the  jury.     The  rule  for  a  new  trial  nunt 

therefore  be  made  absolute. 

Rule  abscJfltft  ^ 

(a)  4B.i  a    47 
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The  King  against  The  Inhabitants  of  Frieston.  ^ondasf, 

^  Nov.  11th. 

T^LANAGAN  moved  for  a  rule  calling  on  the  justices  Where  the  J^,/f,jf(/^,  ji^ 
of  the  Isle  of  HJy  to  shew  cause  why  a  mandamus  have  improperly  k-^*^*  i 
should  not  issue,  commanding  them  to  enter  continu-  frj^i^n.  '^'^^'^^' 
ances  and  hear  an  appeal  against  an  order  of  removal,  o^lcUOT^e 
in  which  the  inhabitants  of  the  parish  of  Friestaiu  in  Coj»rtof  K.B. 

*  will  grant  a 

tbecooDty  of  Lincoln^  were  the  appellants,  and  the  in-  xnandamusto 

,  them  to  enter 

habitants  of  Tydd  St.  Giles,  in   the   Isle  of  Ely,  re-  continoances 

J  ,  ...  «  .  .  andheartheap- 

sponaents;  and  to  receive  evidence  ot  acertam  written  peal:  but  where 
agreemeot  which  had  been  tendered  for  the  appellants  has-been  made^ 
at  the  trial  of  the  appeal  at  the  last  October  sessions  of  ^n  ap'JaK 
fcr  the  Isle  of  Ely,  and  rejected.  It  appeared  by  ^^^^^^''''^ 
the  affidavit  in   support  of  the  application,  that,  the  P>«««  of  e^- 

'^'^  .  .  dence,  and  the 

'indents  having  proved  a  prim&  facie   settlement,  sessions  have 

-  held  such  ob- 

">e  appellants'   counsel   proposed   to  prove   a   subse-  jection  Talid,  in 

«».>..         1  I  •  rr.1  .         consequence  of 

9^t  settlement  by  renting  a  tenement.     1  he  renting  which  the 
^  under  a  written  agreement,  and  on  the  document  duraiasedf  this" 
l^iog  put  in,  the  respondents'  counsel  objected  that  it  interfere!  unuL 
^  not  receivable,    because,  though   it  purported   to  ^e  «»*»on» 

'  ^  o  r      I  ^nd  up  1^  case. 

^  an  agreement  by  both  parties,  it  was  signed  by  the 
^nt  only.  The  sessions,  on  this  ground,  held  the 
^ting  to  be  inadmissible,  and  they  refused  to  hear  parol 
^dence  of  the  tenancy.  The  appeal  was  therefore  dis- 
missed, and  the  bench  declined  granting  a  case. 

Hanagan  now  proposed  to  shew  from  authorities  that 
*h«  agreement  ought  not  to  have  been  rejected.  [Lord 
*^man  C.  J.  Suppose  the  sessions  have  made  a  mis- 
^ke,  but  have  refused  to  take  the  opinion  of  this  Court 

on 
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The  Inhabit- 

ADtSOf 

FumoK. 


on  this  question :  can  we  interfere  ?]  The  Court  has 
interfered  in  such  cases,  without  any  application  from 
the  sessions.  Rex  v.  The  Justices  of  Wiltslnre  (a),  Bex 
V.  TAe  Justices  of  Lancashire  (6),  Rex  v.  The  Justices  of 
Gloucestershire  (c).  In  the  last-mentioned  case  the  ap- 
peal had  been  partly  gone  into,  when  an  objection  wi^ 
taken,  upon  which  the  sessions  dismissed  the  case.  Lori 
Tenterden  there  said,  <^  I  think  that  the  appeal  was  no, 
heard,  and  that  the  grounds  of  refusal  were  insufficient;" 
and  Bayley  J.  observed,  '^  It  is  true  there  is  here  tbe 
form  and  ceremony  of  hearing  a  witness,  but  then  an 
objection  is  taken,  which  is  in  fact  a  preliminary  one, 
and  goes  to  prevent  the  Court  from  exercising  any 
jurisdiction."  Here  the  objection  was  one  which  pre- 
vented the  merits  of  the  appeal  from  being  gone  into^  and 
it  cannot  be  contended  that  the  sessions,  having  dis- 
missed an  appeal  on  such  a  ground,  may  exclude  the 
interference  of  this  Court,  by  refusing  a  case. 


Lord  Denman  C.  J.  In  the  present  instance  the 
appeal  was,  in  fact,  heard.  It  is  said  the  justices  were 
mistaken  in  their  decision^  but  if  they  were,  tbey  are 
the  judges  of  the  law,  and  we  cannot  grant  a  new  triaL 
The  cases  where  this  Court  has  interfered  have  XxaoA 
upon  matters  of  preliminary  practice,  and  have  arises 
where  the  Court  thought  the  practice  not,  in  its  own 
nature,  legal,  or  not  consistent  with  the  rules  by  which 
the  sessions  themselves  professed  to  be  guided.  The 
present  objection  was  not  a  preliminary  one,  in  the  sense 
in  which  that  word  was  used  in  one  of  the  cases  referred 
to :   it  was  indeed  preliminary  to  the  reception  of  * 


(a)   10£a«/,404. 


(6)  1  B.^C.  691.  (c)  I  B.^Ai.  1. 

particulft^ 
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a^xticular  piece  ojf  evidence ;  but  where  there  is  merely 
^w^roDg  judgment  on  a  point  of  that  description,  this 
I^ourt  has  no  jurisdiction  to  correct  it  unless  the  sessions 
,cxid  a  case.  I  therefore  think  that  all  the  authorities 
ntcd  fall  short  of  the  point  now  contended  for,  and  that 
tlie  rule  cannot  be  granted. 
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Taunton  J.  {a)  I  am  of  the  same  opinion.  This  is 
not  one  of  the  cases  where  the  sessions  have  refused  to 
liear  and  this  Court  has  therefore  granted  a  man- 
damas.  Here  the  sessions  have  refused  to  admit  a 
piece  of  evidence,  erroneously,  as  it  is  said;  but,  at  all 
events,  they  have  heard  the  appeal,  and  they  have  not 
sent  up  a  case. 

Patteson  J.  It  cannot  be  contended  that  if  the 
«88ions  have  merely  given  a  wrong  judgment  on  a  point 
of  evidence,  this  Court  can  review  it  without  a  case  being 
^t  up.  It  is  true  that,  where  they  have  dismissed 
^  appeal  on  a  preliminary  objection,  this  Court  may 
<^errule  their  decision ;  but  the  objection  here,  though 
^  was  preliminary  to  the  admission  of  certain  evidence, 
^  not  preliminary  to  the  hearing  of  the  case.  There 
u  no  instance  in  which  the  Court  has  granted  a  man- 
gos under  such  circumstances. 

Rule  refused  {b\ 

(o)  Parke  J.  having  been  appointed  a  member  of  his  Majesty^s  Privy 
^^'^BtSif  was  sitting  on  the  Judicial  Committee  of  that  body,  constituted 
*7«it.3&4ir,  4.  c.  41.  «.l. 

(*)  See  jRor  ▼.  The  Justices  of  the  West  Riding  of  Yorksfdre,  post. 
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Monday,  LoCK  againSt  VuLLIAMY. 

iVbi>.  nth.  ° 

No  precise         INDEBITATUS  assumpsit  for  wages  or  salary  due 

form  of  words       X  .  7     .  . 

U  necessary  to  and  payable  for  the  service  of  plaintiff,  as  the  hired 

award;  it  is  suf.  Servant  of  defendant,    in   his   business   of  a  surveyor 

arbitrator  and  architect     The  defendant  pleaded  the  general  is- 

a^edsion  ^  sue,  and  paid   10/.   into   Court.     At   the   trial  before 

^ttcJ^sub-  Paiteson  J.,  at   the  Middlesex   sittings   in  Easter  term 

mittedtohim.  igSS,  it  appeared  that  an   action  was  brought  to  re- 

an  arbitrator,  cover  wages  for  the  plaintiff's  services  as  a  clerk  or  as- 

to  whom  a  dis-      .  -  rrt 

pute  between  sistant  to  the  defendant,  a  surveyor  and  architect.   Toe 

and  his  clerk,  defence  was,  that  on  the  9th  oi  January  1832,  it  had 

claimby  the  been  agreed  between  the  plaintiff  and  defendant  to  refer 

^^^^f^T"  ^^  matter  to  one  Goldicuttj  and  that  he  had  made  his 

SaiThi  htd^x-*^  award.    Goldicutt^  being  called  as  a  witness,  stated,  that 

amined  draw-  Ijock  having  claimed  wages  of  Vulliamy^  and  the  claim 

the  clerk,  with  being  disputed,  it  was  verbally  agreed  that  the  difler- 

his  time,  which  ences  between  them  should  be  referred  to  him,  and  that, 

experience  or  after  he  had  examined  some  plans  and  sketches  made  bj 

extent  to  justify  Locfc  for  the  defendant,  while  in  his  office,  and  heard  both 

reinuneration  parties,  he  wrote  the  following  letter,  addressed  to  the 

under  the  cir-  defendant :  —  '*  I  have  examined  the  drawings  made  bj 

cumstances ;  o  ' 

but  in  consider-  |^|.^  Charles  LocJc^  with  an  account  of  his  time,  in  hb 

ation  of  the 

clerk's  services    presence,  at  Mr.  Vulliamj/Sf  which  does  not  bear  tea- 

out  of  the  office     ^  ^  ^  ^  .     •£. 

on  some  occa-  timony  of  experience  or  ability  to  the  extent  to  justiQf 

meet'the  case  him  in  making  a  demand  for  remuneration,  under  theci^ 

manner,  he  pro-  cumstances  in  which  he  came  to  that  gentleman's  offioa- 

arcWiect^iiould  ^"^  '"  Consideration  of  his  services  out  of  the  ofiBce  ott 

pay  the  clerk 

10^  :  Held,  that  the  latter  part  of  the  letter  was  a  mere  suggestion  of  the  arbitntor,  f^ 
not  a  decided  opinion  that  the  clerk  was  or  was  not  cutitlcd  to  recover  10/.,  and,  tberefi"^ 
not  a  good  award. 

aoflD^ 


VOLUAMT. 
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3ine  occasions,  and  to  meet  the  circumstances  of  the        J839. 
ase  in  a  liberal  manner,  I  propose  Mr.  Vulliany  should 

Lock 

wiy  Mr.  Charles  Lock  10/."     This  letter  Goldicutt  sent     ^os'tmii 

o  the  defendant,  but  the  plaintiff  had  no  notice  of  it 

antil  after  action  brought.     The  learned  Judge  thought 

that  Goldicutfs  letter  was  not  an  award,  that  it  bound 

nobody,  and  therefore  that  it  was  no  answer  to  the 

action ;  and  he  observed  that  the  employment  of  the 

jdBiotiflTwas  prima  facie  evidence  of  his  being  entitled  to 

wages,  and  that  there  was  no  proof  of  any  agreement 

that  he  was  not  to  receive  any,  and  he  left  it  to  the  jury 

to  say  if  he  was  entitled  to  an}',  and  to  how  much.    The 

jury  foond  for  the  plaintiff,  damages  16/.     A  rule  nisi 

for  a  new  trial  having  been  obtained,  on  the  ground  that 

the  subject-matter  of  the  action  had  been  decided  by 

the  arbitrator, 

f.  Pollock  in  this  term  shewed  cause.  The  letter  is 
not  an  award  on  the  points  submitted.  At  all  events,  it 
was  not  published  before  the  present  action  was  brought. 
It  WIS  merely  sent  t<^  one  of  the  parties.  If  the  award 
^  not  complete  nt  the  time  when  the  action  was 
'''ought,  the  bringing  of  the  action  by  one  of  the  parties 
tn  the  submission,  determined  the  authority  of  the  arbi- 
trator. If  it  be  an  award  that  VuUiamy  owed  Lock  iOl. 
^  was  published  after  action  brought,  it  should  have 
1^  pleaded  specially.  But  in  fact  it  is  not  a  decision 
that  10/.  was  due.  It  is  a  mere  proposal  or  suggestion 
'^  by  the  arbitrator,  to  the  defendant,  that  he  should 
P«ytbe  plaintiff  10/. 

Sir  JflWfs  Scarlett  and  It.  V.  Richards  contra.   No  spe- 

'*fic  form  of  words  is  necessary  to  constitute  an  award. 

Vol.  V.  R  r  It 
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1838.  It  18  sufficient  if  the  words  used  amount  in  sobstanoe 
to  a  decision  of  the  points  submitted.     In  Mat9(m^. 

Lock 

agaimai  JVoaoer  {a)  an  arbitrator  stated  that  he  was  of  opinion 
that  one  party  was  entitled  to  claim  of  the  otho'  a 
given  sum  for  non*performance  of  a  contract  for  fil^ 
puncheons  of  brandy,  and  Lord  Tenterden  held  thit 
to  be  a  good  award.  Here,  the  arbitrator  meant  to  say 
that  in  his  opinion  and  judgment  Lock  was  entided  to 
recover  nothing  for  his  services  in  VuUiofm/s  office,  bat 
that  he  was  entitled  to  recover  10/.  for  his  services  cd 
of  the  office.  The  delivery  of  the  award  to  the  de- 
fendant was  a  sufficient  publication.  [^Denman  CJ< 
The  Court  have  no  difficulty  on  that  point.] 

Denman  C.  J.  I  think  the  letter  in  question  is  DOt 
an  award.  It  appears  by  it  that  the  pluntiff  soo^t  to 
recover  for  two  sets  of  services;  first,  for  services  in  the 
office,  and,  secondly,  for  services  out  of  the  office.  The 
arbitrator  seems  to  have  thought  that  the  instmctioB 
received  by  the  plaintiff  was  a  compensation  for  the  fint 
set  of  services ;  but  as  to  the  second,  he  has  come  to  no 
decision,  but  merely  makes  a  proposal  that  the  defend- 

J 

ant,  to  meet  the  circumstances  in  a  liberal  maoocr, 
should  pay  10/.  That  is  a  mere  suggestion  to  the  de- 
fendant to  pay  that  sum,  if  he  is  disposed  to  act  libe* 
rally.  It  is  not  an  expression  of  an  opinion  that  Lock 
was  entitled  of  right  to  recover  that  sum.  I  agree  thi^ 
no  precise  form  of  words  is  necessary  to  oonstitnte  an 
award.  It  is  sufficient  if  the  language  be  such  as  to 
shew  clearly  that  the  arbitrator  has  come  to  a  decision 
upon  the    points  submitted   to  him.      In  Maisim  ^« 
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>otMr(a)    the  award  was   good,    for   the  arbitrator,        -188S. 
lere^  expressed  a  decisive  opinion  upon  the  matters 
abmitted  to  him.    Here  the  arbitrator  has  not  decided,      _agaiui 
«t  merely  suggested  that  the  one  party,  if  he  meant  to 
lo  a  liberal  things  should  pay  10/.  to  the  other. 

Parke  J.  The  rule  must  be  discharged.  I  am 
]aite  satisfied  that  the  latter  part  of  the  instrument  does 
lot  amount  to  an  award.  I  agree  that  no  precise  form 
is  necessary  to  constitute  such  an  instrument.  It  is 
enough  if  it  appear  that  the  arbitrator  has  finally  de- 
cided on  the  matters  submitted  to  him.  If  it  had 
appeared  in  this  case  that  the  arbitrator  had  decided 
tbat  the  one  party  should  recover  so  much  and  no  more, 
it  woold  have  been  sufficient.  On  the  motion  for  the 
new  trial,  I  thought  the  meaning  of  the  arbitrator  might 
be,  that  the  plaintiff  had  no  claim  whatever  for  his  out- 
door services :  but,  on  further  consideration,  I  think 
that  that  cannot  have  been  his  meaning  ;«^wherehe 
intends  to  decide,  he  has  used  apt  words  for  that  purpose ; 
^}  in  the  first  part  of  the  instrument,  he  has  expressed 
ft  dedded  opinion  that  the  plaintiff  had  no  claim  for 
'feneration  for  the  work  done  in  the  office  under  the 
curcomstances  in  which  he  came  into  it ;  but,  as  to  his 
scnrices  as  an  out-door  clerk,  it  does  not  seem  to  me 
^  that  he  meant  to  decide  that  the  plaintifiP  had  or 
^  not  a  claim  to  compensation. 

Taunton  J.  The  first  part  of  this  letter,  in  which 
^  arbitrator  says  that  the  plaintiff  is  not  entitled  to 
"^*ke  any  demand  for  remuneration  under  the  circum- 

(a)  Byan  j;  M,  17. 

R  r  2  stances 
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1838.        stances  in  which  he  came  to  the  defendants  oS 
decisive  on  that  point,  and  therefore,  as  to  that,  a 

Lock 

anainst  award ;  but  the  latter  part,  which  relates  to  the  se 
out  of  the  office,  contains  no  more  than  a  saggesti 
the  part  of  the  arbitrator  to  the  defendant  to  me 
case  liberally  and  pay  10/.  That  is  not  a  decisio 
the  plaintiff  was  or  was  not  entitled  to  recover  anj 
in  respect  of  those  services.  The  arbitrator  odI; 
mits  it  for  consideration.  As  to  those  service^ 
fore,  it  was  no  award.  The  case  is  wholly  dil 
from  Matson  v.  Traaoer  {a).  There  the  instmmei 
not  contain  a  mere  recommendation  by  the  arbit 
but  a  decisive  opinion  that  the  plaintiff  was  entil 
recover  so  much  for  breach  of  contract. 

Patteson  J.  concurred. 

Rule  disch 

(a)  B^n  ^  M.  17. 
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TiBBiTs,  Gent,  One,  &c.,  against  Yorke.       Tuesday, 

Nov.  12lh. 

HEBT.     The  first  count  of  the  declaration  stated  a  river  naviga^^j^^^^  _ 

that  the  defendant,  on  the  ISth  of  Januaiy  1831,  rected  that' the 
was  the  proprietor  of  the  tolls  arising  from  the  naviga-  cterl7to  the* 
tion  of  the  river  Nene  in  Northamptonshire,   between  ^^"j'^'*"*^ 
Ounik  North  Bridge  and  Thrapslon  Bridse.  and  in  the  bythepro- 

^  ^  ^  '  pneiorsofthe 

eastern  division  of  the  navigation  of  the  said  river  from  toils,    a  per- 
son seised  in 

Northampton    to   Peterborough^   mentioned   in   an    act  fee  of  a  part  of 

fu»jA^  I'll        11  •  •■!         1  the  navigation 

01  'Sir  (7.  3.,  which  the  declaration  recited :    that  at  a  and  toils, 
meeting  of  the  commissioners  of  the  said  navigation,  duly  nuh"ies,  amT 
holden  under  and  by  virtue  of  the  said  act,  on  the  3d  of  partTf  Uie*"" 
fdruary  1830,  the  said  commissioners  appointed  the  ^^^^^\^^^ 
plaintiff  their   clerk :    that  he  took  upon   himself  the  *«^."r«  ^^«  *"- 

'  nuities.  and  to 


?,  and  executed  the  duties:  that  at  a  meeting  of  the  permit  her  ta 

hold  the  con- 
commissioners    on    the    18th   of   January    1831,    his  voyed  premises 

o/.  r  1  1     I  o_  •  -I       *"^  ^*'®  profits 

■'counts  lor  attendance,  labour,   &c,    were   examined,  thereof  to  her 
*^d  the  amount  of  1 74/.  allowed,  one  moiety  thereof  to  default  in  pay- 
^paid  by  the  proprietor  or  proprietors  of  the  naviga-  ^,n"uit1es'"*^  By 

1^  a  subsequent 

2^  <he  conveyed  the  premises  in  fee  to  F.i  together  with  other  property,  in  trust  to 
^^  It  in  the  deed  was  directed,  and  to  receive  the  proceeds  of  such  sale,  and  the  tolls  and 
^ti  of  the  navigation ;  and  out  of  the  several  receipts  and  profits  to  defray  the  costs  and 
*^*^*^iyxtssaryfor  airrymg  the  trusts  into  effect,  to  pay  up,  and,  if  possible,  discharge  the 
^IJJ^tief,  to  pay  off  certain  creditors,  and  4o  nold  the  surplus,  if  any,  for  her  benefit. 
^V  trustee  under  the  last  mentioned  deed  entered  into  receipt  of  the  tolls,  oppointed  a 
^'fcior,  and  represented  himself  to  the  commissioners  as  a  mort(;agee  of  the  tolls,  and  as 
J^tUg  a  control  over  them  and  over  the  repairs  of  the  navigation,  but  refused  to  pay  the 
^'y  of  the  clerk.  Tlie  annuities  were  still  subsisting,  llie  clerk  sued  the  trusU'e  for 
'^payment  of  his  salary  : 

"eld,  that  it  lay  upon  the  trustee,  having  conducted  himself  as  above  stated,  to  shew  that 
^^  not  a  proprietor  within  the  meaning  of  the  act :  Held,  further,  on  reierence  to  the 
^^  deeds,  that  he  was  such  proprietor,  although  he  only  held  the  tolls  in  trust  to  pay 
^lors  and  discharge  incumbrances,  and  although  there  was  a  legal  estate  outstanding 
l^tmstee,  to  secure  the  annuities. 

^e  act,  passed  in  1794,  required  that  certain  notices  should  be  given  in  the  Norihamp' 
^nd  Cambridge  newspapers.  There  was  at  that  time  one  newspaper  published  at  each 
^  A  newspaper  was  subsequently  established,  called  T/ie  Huntin^dim,  Bedford,  and 
^Horou^h  Gazette,  and  Cambridge  and  Hertford  Indeftendent  Press;  and  it  was  published 
HMig  other  places)  at  Cambridge;  Held,  that  publication  of  the  notices  in  the  former 
"^n  was  sufficient. 

R  r  3  tion 
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1889.        tion  between  Oundle  North  Bridge  and  T^apsUm  Bridge^ 
Z  of  which  the  defendant,  on,  &c,  had  notice,  and  thereby, 

^ainu        as  such  proprietor,  became  liable  to  pay,  &c.,  and  that 
he  was,  on,  &c.  requested  to  pay,  but  did  not  do  sa 
The  second  count  was  similar ;  but  the  demand  alleged 
was  on  William  Summers^  the  defendant's  agent    The 
third  count  stated,  generally,  that  the  defendant,  as  sock 
proprietor,  &c.  was  indebted  to  the  plaintiff,  as  derk  to 
the  said  commissioners,  duly  elected  by  virtue  of  the 
statutes  in  such  case,  &c.,  in  the  sum  of  87/*,  the  moietf 
of  the  sum  of  174/.  before  then  duly  allowed  to  die 
plaintiff  by  certain   of   the   said   commissioners  duly 
assembled,  &c.,  the  same  being  a  reasonable  sum  for  his 
attendance,  labour,  &c.  as  clerk,  and  to  be  paid  to  the 
plaintiff  by  the  defendant  so  being  the  proprietor,  &c. 
when  he  should  be   thereunto    afterwards   requested; 
whereby  and  by  reason  of  the  said  sum  of  87A  bein^ 
wholly  due  and  unpaid,  an  action  had  accrued,  &c 
The  fourth  count  was  on  an  account  stated  between  the 
defendant  as  proprietor  and  the  plaintiff  as  clerk,  on 
which  accounting  the  defendant  as  proprietor  was  fiioiMl 
indebted,   &c.,   whereby   and   by   reason  of  the  list- 
mentioned  sum  being  unpaid  an  action,  &c.     Breads 
that  the  defendant,  although  often  requested,  hath  not 
paid,  &c.     Plea,  nil  debet     At  the  trial  before  IMOi' 
dale  J.,  at  the  Northampton  Summer  assizes  18dl|  tbe 
plaintiff  had  a  verdict  for  87/.,  subject  to  the  opinion  o^ 
this  Court  on  the  following  case:  — 

The  commissioners,  acting  under  three  statutes,  ffa 
12  Ann.  st  2.  c,  7.  (private),  for  making  the  river  Vt 
from    Northampton    to    Peterborough    navigable,    t 
11  G.  1.  c.  19.,  and  34  G.  S.  c.  85.  for  amending  for 
enactments  as  to  the  said  navigation,  gave  notice 

me 
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mcedDg  to  be  bolden  on   the  Sd  of  February  1830,        1883. 
for  the  purpose  of  electing  a  clerk.     The  notice  was        "7 
inserted  in   the   Northampton    Mercury^   a  newspaper        ^gf*^ 
printed  and  published  at  Northampton^  and  the  Cam- 
f»idge  Chronickj  a  newspaper  printed  and  published  at 
f^forinridge.     Besides  these  papers,  which  were  estab- 
'isbed  before  the  passing  of  34  G.  3.  c  85.,  and  were 
^e   only   newspapers   then   printed   or   published    at 
Northampton  and  Cambridge^   there   is   another  paper 
pitted  and  published  at  Cambridge^  which  commenced 
'0  the  year  1817,  called  The  Huntingdon^  Bedford^  and 
Peterborough   Gazette,    and  Cambridge    and    Hertford 
■^^Upendent  Press,  published  at  the  offices  at  Hunting- 
Bed/brdy   CambridgCj  and  Hertford  s   at  the  con- 
of  which  paper  there  is  the  following  memoran- 
lain: — **  Printed  by  the  editor,   fVesiofi  Hatfield^  and 
tiblished  at  the  office,  Sidney  Street,  Cambridge.** 

At  the  meeting  advertised  as  above  mentioned,  the 
plaintiff  was  elected  and  appointed  clerk  to  the  com- 
missioners acting  in  the  eastern  division  of  the  said 
navigation,  and  a  deed  of  appointment  was  executed  in 
confcrmity  with  the  order.     The  plaintiff  performed  the 
duties  till  the  18th  of  January  1831.     The  case  further 
>ti^  that  the  Plaintiff  had  been  appointed   to  the 
'^iDe  office  at  a  previous  meeting,  purporting  to  be  a 
''Meeting  of  commissioners  of  the  said  navigation,  viz., 
^^  the  20th  of  October  1829,  at  a  salary  to  be  fixed 
^^  a  future  meeting;  and  it  set  forth  particulars  with 
'^^'pect  to  the  appointment  of  some  of  the  commissioners 
*^6o  acted  on  that  occasion,  which  it  is  unnecessary  to 
^t^here. 

At  a  meeting  of  the  commissioners,  appointed  for  the 
^  of  January  1831,  and  adjourned  to  the   18th,  the 

R  r  4  plaintiff 
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1883.        plaintiff  produced   his   accounts   and  bill  for  businen 
done.     The  bill  was  allowed,  and  an  order  made  bt 
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aganui        payment  of  one  moiety  thereof  by  the  defendant,  is 
stated  in  the  declaration. 

About  thirteen  years  ago,  William  Summers  was  by 
the  defendant  appointed  collector  of  the  said  tolls  on  the 
navigation  between  Oundle  Iforth  Bridge  and  Thrapitim 
Bridge^  for  certain  annuitants  and  creditors  of  EUsabA 
Cheyne  and  Dorothy  Squire  as  hereinafter  mentioned, 
and  has  ever  since  collected  and  received  the  same^  d^ 
fraying  from  time  to  time,  out  of  the  amount  thereof,  the 
costs,  charges,  and  expenses  of  the  repairs  of  the  said 
navigation,  and  the  defendant  from  time  to  time  settling 
the  said  Summer^ s  accounts.  There  was  a  balance  in  hand 
of  230/.  at  Christmas  last,  and  75/.  the  preceding  Ckrid" 
masj  after  paying  for  the  said  repairs ;  and  there  is  ako 
a  balance  in  hand  at  present;  but  the  defendant  never 
received  any  thing  from  tolls.  The  money  goes  ifl 
repairs. 

At  a  meeting  of  the  commissioners  which  took  place 
subsequently  to  the  appointment  of  the  plaintiff  as  derk* 
the'defendant  represented  himself  to  be  the  mortgage  of 
the  said  tolls,  but  declared  his  determination  not  to  obqT 
any  order  of  the  said  commissioners  with  reference  to 
paying  the  plaintiff's  salary,  and  alleged  as  a  reason  for 
such  determination  that  the  said  tolls  were  insufficievt 
completely  to  pay  his  interest  and  those  repairs  «bifik 
he,  the  defendant,  chose  to  have  done. 

By  indentures  of  lease  and  release,  Jufy  22d  and 
23d,  1782  (a  copy  of  which  accompanied  the  Gase)»r^ 
citing  that  Dorothy  Squire  was  then  seised  in  fee  of 
the  said  navigation  between  Thrapston  Bridge  and 
Oundle  North  Bridge^  and  of  all  and  every  the  tolb 
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ies,  and  payments  arising  therefrom,   subject  to  a        183S* 
It-charge  of  100/.  a  year  payable  to  Elizabeth  Chej/ne 
ring  her  life,  the  said  Z).  S.  and  E.  C.  conveyed  the 
i  navigation,  and  the  said   tolls,  &c*,  and  all  the 
ifitSy  authorities,  &c.,  arising  out  of  the  same,  and 

0  other  real  and  personal  property,  to  the  defendant 

1  to  three  other  persons,  creditors  of  D.  S.  and  E.  C, 
on  trust  to  raise  7000/.  by  sale  of  the  navigation  and 
Is,  according  to  a  contract  stated  to  have  been  entered 
:o  with  one  T.  Squire,  and  out  of  that  sum  and  of 
e  other  property,  and  the  debts  and  sums  assigned  by 
tat  deed,  when  received,  in  the  first  place  to  deduct 
3d  retain  such  costs  and  expenses  as  the  trustees  should 
ecessarily  be  put  to  in  or  about  the  execution  of  the 
ast%  and  afterwards  (among  other  things)  to  apply  the 
sidoe  of  the  monies  to  be  raised,  in  satisfying  the  an- 
litants,  and  paying  the  above  three  creditors,  and  such 
bers  as  should  execute  the  indenture  (a).  All  the 
^rsoDs  appointed  trustees  under  the  said  deed  are 
sad,  except  the  defendant.  The  said  deed  was  given 
I  e?idence  by  the  defendant,  and  likewise  two  other 
eeds,  one  of  the  27th  and  28th  of  November  1778,  and 
^eotheir  of  the  28(1  of  April  1779  (copies  of  which  ao- 
oinpanied  the  case),  whereby  the  said  2).  S.  and  E.  C. 
I^ted  to  Mark  Sprol  and  Thomas  Pitt  Smith  certain 
"eot-charges  on  the  said  tolls,  &c,  and  conveyed  the  < 
*>d  tolls,  &c.  to  one  William  Smithson  for  a  term  of 
'^es  and  a  term  of  ninety-nine  years,  in  trust  to  secure 
^  payment  of  those  rent-charges,  and  to  permit  D.  S. 
^  her  assigns  to  hold  and  enjoy  the  hereditaments  and 
^^ises  so  charged,  and  receive  the  rents,  issues,  and 

(a)  Sec  farther  as  to  the  contents  of  this  deed,  p.  617.  post. 
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profits  to  her  and  their  own  use^  subject  to  the  fbmier 
rent-charge  to  £.  C,  and  until  default  of  payment  of 
the  other  rent-charges.     All  the  annuitants  mentioiiad 
in  the  said  deeds  are  dead,  but  a  considerable  arrear  of 
the  annuities  remains  unpaid. 

The  following  points  were  taken  by  the  defendant:— 
First,  tliat  the  notice  given  of  the  meeting  of  the  3d  of 
February  1880  for  electing  a  clerk   was   insufficieoti 
being  inserted  only  in  the  Northampton  Mercury  and 
Cambridge  Chronicle,  whereas  there  was  at  the  dw 
another  newspaper  published  at  Cambridge  i   and  hf 
84  G.  3.  c.  85.  &  6.  such  notice  is  to  be  given  **  in  dr 
Northampton  and  Cambridge  newspapers,  if  any  sock 
shall  be  printed ;  if  not,  then  in  the  London  Gnettel' 
(The  second  objection  was  abandoned  on  the  aigomcBt) 
Thirdly,  that  the  appointment  of  the  plaintiff  on  tbeSd 
of  February  1830  was  invalid,  inasmuch  as  he  had  bea 
already  appointed  at  the  meeting  of  the  20th  of  Octtkt 
1829 ;  and  by  13  Ann.  st.  2.  c.  7.  s.  20.  no  appoinUMiK 
of  the  commissioners  is  to  be  reversed  or  altered,  iiikB 
the  whole,  or  the  majority,  of  the  commissionen  fb 
made  such  order  shall   have  notice  of  the  meelil 
for  the  purpose  of  reversing   or   altering  the  ■■% 
which  did  not  appear  to  have  been  given  in  the  pr&sl^ 
instance.     Fourthly,  that  the  defendant  was  not  a  pi^^ 
prietor  {a)  of  the  tolls ;  that  the  deeds  of  lease  and  n*^ 

(a)  By  34  G.3.  c  85.  s.  7.  it  is  eoacted,  thmt  one   moMlf  d^[ 
money  to  be  allowed  to  luch  clerk  shall  be  paid  by  the  praptklortf] 
fttietors  for  the  time  being  of  the  tolls  and  duties  aridng  teem  i 
navigation  between  Peterborough  and  OundU  North  Brid(geg  ladA 
moiety  thereof  by  the  proprietor  or  proprietors  for  the  time  bate  rf< 
tolb  and  duties  arisiog  from  the  said  naTigation  between 
Bndge  and  Thtapston  Bridge, 
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vse  of  Jufy  1782  shewed   him  to  be  a  trustee  on        18S8. 
balf  of  the  creditors  of  the  proprietors,  Cheyne  and 


9.  enacts,  that  if  any  or  either  of  the  proprktori  of  the  itid  tolls 
31  daiicB  thall  neglect  or  refuse  to  pay  the  sums  aUowed  and  due  to  the 
•ky  on  demand  made  of  such  proprietor  or  his  agent  who  receiTes  the 
^  i«rb  anma  may  be  recovered  by  action  of  debt  in  the  name  of  such 
aky  agfunat  the  proprietor  of  such  tolls  or  duties  who  ought  to  pay  the 
m  onder  the  directions  of  this  act ;  and  that  if  such  proprietor  Cannot  be 

the  action  may  be  brought  against  his  agent  in  the  receipt  of  the  tolls. 

C.  85. 


por^,-  three  of  the  parties  to  the  said  release  of  the  agaimt 
urd  part  being  such  creditors,  acting  for  themselves 
iod  others  of  the  said  creditors,  and  as  trustees  for  the 
purposes  in  that  deed  specified ;  and  the  parties  of  the 
bimh  part  being  such  of  the  other  creditors  as  should 
execute  the  said  indentures.  Fifthly,  ,that  the  l^al 
estate  in  the  navigation  was  outstanding  in  the  repre- 
seotatiTes  of  the  mortgagee  under  the  deeds  of  1778 
^  1779,  and  a  considerable  amount  of  the  arrears  re- 
mained unpaid ;  and  that  the  trustees  under  the  deed  of 
1732,  (of  whom  the  defendant  was  the  survivor),  had 
>nly  the  equity  of  redemption  in  the  navigation. 

MiUer^  for  the  plaintiff,  was  desired  by  the  Court  to 
(^Qfine  himself  to  the  question,  whether  or  not  the 
^dant  was  a  proprietor.  The  "  proprietors,'*  who 
f  54  6.  S.  c.  85.  5. 7.  are  to  pay  the  clerk,  are  the 
vne  persons  with  the  *^  undertakers ''  mentioned  in 
^  Ann.  St.  9.  C.7.S.I.;  and  the  latter,  by  that  clause,  are 
Q  person  or  persons  (approved  and  appointed  by  the 
tunissioners)  who  are  to  make  the  river  navigable, 

boild  locks,  &c.,  *'  where  they  the  said  undertakers, 
eir  heirs  and  assigns,  shall  think  fit,"  and  to  do  all 
her  necessary  matters  and  things  for  the  improvement 
kd  maintaining  of  the  navigation.     The  act  34  6.  3. 
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1838.  C.85.  s.  1.  expressly  speaks  of  the  said  '^  imderti 
—  _«  being  the  proprietors  of  the  respective  parts 
^tamti  said  navigation ; "  and  section  2.  continues  the  p 
&c  granted  by  the  former  act,  except  as  tfa 
repealed  by  this.  The  defendant  therefore  oomci 
the  description  of  a  proprietor  within  the  meai 
the  statutes.  And,  as  the  surviving  trustee  unc 
deed  of  1782,  who  alone,  has  a  right  to  receive  tli 
on  the  line  of  navigation  in  question,  lie  is  sabsti 
the  proprietor.  The  transactions  of  Summm 
admitted  agent,  the  statement  of  the  defendant  '. 
to  the  commissioners  that  he  was  mortgagee,  f 
other  declarations  on  the  same  occasion,  shew 
the  situation  in  which  he  stands.  If  he  is  a  pro 
for  the  purpose  of  receiving  the  profits  and  r^ 
the  expenditure  on  repairs,  he  is  so  for  that  of 
the  clerk. 

Fdlett  contra.  It  is  not  clear  from  the  statute 
the  proprietors  of  the  tolls  are  the  same  persoc 
the  proprietors  or  undertakers  of  the  navij 
and  assuming  that  they  are  so,  the  plaintiff  he 
not  trace  his  title  from  any  of  the  persons  recogn 
the  act  of  S4*  G.  3.  c.  85.  as  ^'  undertakers,  bd 
proprietors,"  of  the  navigation.  The  alleged 
admissions  of  the  defendant  are  not  conclusive,  i 
reference  to  the  deeds  under  which  he  has  tak 
tolls,  it  does  not  appear  that  he  is  a  '^  prop 
within  the  meaning  of  the  acts.  The  result 
several  deeds  is,  that  the  defendant  merely  ba< 
may  be  termed  the  equity  of  redemption  of  the  pi 
and  that  not  for  his  own  use  but  for  the  general 
of  the  persons  mentioned  as  creditors  and  incnmb 
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in    the  deed  of  1782.     It  was  not  a  matter  of  necessity        1883. 
tha€  the  action  should  have  been  brought  against  the        Tinrn 
defendant;  for,  by  section  9.  of  84  G.^.  c.  85.,  if  the        «ca»«< 
proprietor  cannot  be  found,  the  agent  who  receives  the 
talis  may  be  sued.     The  formal  objection  with  respect 
t»   the  notices  in  the  newspapers  is  also   valid.     The 
words  of  the  act  do  not  import  that  such  notices  shall 
be   given   in   a  part  only   of    the    Northampton    and 
Cambridge  papers.     {Patteson  J.     There  were  only  two 
T^       such  papers  when  the  act  passed.]     Supposing  both  of 
those  had  been  discontinued  and  others  established,  the 
nodoes  must  then  have  been  given  in  papers  which  were 
not  extant  when  the  act  passed. 

Millar  in  reply.  The  plaintiff  is  not  bound  to  trace 
tbe  defendant's  title  to  any  proprietor  or  undertaker. 
Heisentided  to  insist  on  the  liability  of  the  defendant 
onder  the  deed  of  1782,  which  he  has  himself  put  in. 
h  executing  the  trusts  of  that  deed  he  must,  at  all 
^^'^%  pay  the  expenses  of  the  navigation,  and,  among 
otbers,  the  clerk's  bill.  {Patteson  J.  There  is  no 
appropriation  clause  in  any  of  the  acts.] 

Dknman  C.  J.     The  real  question  in   this  case  is, 

^fcether  the  defendant  is  proved  to  be  a  proprietor 

rf  that  part  of  the  Nene  navigation  which  lies  between 

^&  North  Bridge  and    Thrapston   Bridge.      It  is 

steted  in  the  case  that,  about  thirteen  years  ago,  this 

<Ideodant  appointed  a  person  to  be  collector  of  the  said 

tolls.    [His  Lordship  here  read  the  paragraph  of  the 

cue  as  to  the  employment  of  Summers^  and  the  account 

leodered  by  him  to  the  defendant ;  and  also  that  part 

which  stated  the  representation  of  the  defendant  tiiat 

be  was   mortgagee,  his  refusal  to  pay  the  plaintiff's 

salary, 
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18d3»        salary,  and  the  reason  assigned  by  him.]     Now,  the 

clerk  being  appointed  by  the  commissioners  in  a  manno' 

ogamit        which  is  free  from  objection,  and  having  done  certain 

TOEKI. 

things  for  these  commissioners,  he  had,  by  34  6. 3.  c^SB* 
s.  7.,  to  look  for  his  remuneration  to  the  proprietors  of 
this  part  of  the  navigation ;  and  supposing  there  was 
nothing  more  in   the   case   than   that  the  defeodaot 
had  represented  himself  to  have  the  power  of  appoint- 
ing a  collector,  and  received  the  tolls,  and  dealt  with 
and  controlled  them,  in  the  manner  stated,  it  appears 
to  me  that   that  would  be  sufficient  to   maintain  this 
action,  as  between  the  clerk,   who   under   the  act  of 
parliament  looks  for  his  remuneration  to  the  proprietors, 
and   this  defendant,   who   represented  himself  by  hb 
conduct  as  such  proprietor.     But  then  it  is  said,  there 
is   nothing   to  shew,  in  point  of  fact,  that  he  wii  • 
proprietor,  and  that  the  deeds  disprove  it.     Now  I  am 
not  quite  sure  we  have  all  the  deeds  before  us,  and 
there  certainly  is  a  great  deal  of  coofiuion  in  this 
respect     But  supposing  that  the  deeds  present  the  caie 
correctly,  then  it  seems  to  me  that  within  the  meaning 
of  the  act  of  34  G.  3.  c.  85.,  and  for  the  purpose  of  ptj* 
ing  the  persons  employed  in  the  execution  of  the  worksy 
among  whom  the  clerk  of  course  is  a  very  essential  per^ 
son,  the  defendant  may  be  very  properly  considered  • 
proprietor ;   because  by  the  deed  of  1 782,  which  he 
appears  to  have  executed,  he  is  appointed  to  receive  the 
tolls  and  to  hold  the  navigation  and  tlie  profits  ariiiog 
therefrom,  subject  to  certain  claims;  and  he  b  to  act M 
trustee  in  the  disposal  of  the  monies  so  arising :  he  is  to 
do  what  is  just  with  them,  to  pay  the  parties  employed 
in  the  works,  to  pay  interest  to  other  parties,  and  to  e^* 
ercise  control  over  the  repairs  which  are  to  be  done     ^ 
think  that  by  that  deed,  and  by  the  possession  be  b^ 

take" 
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ken  and  the  control  he  has  exercised,  under  it,  he  must        1888. 

e  considered  as  a  proprietor.     I  never  can  hold  that  a 

2uety  employed  as  the  plaintiff  was,  by  a  person  acting  as 

le  defendant  has  done,  shall  be  bound  to  ascertain  with 

icety  where  the  legal  estate  lies,  to  balance  the  equides, 

nd  to  find  out  who  has  in  the  greatest  degree  the  be- 

lefidal  interest  in  the  property.     If  he  finds  a  party  in- 

ested  with  such  an  authority  as  was  given  by  this  deed, 

tod  adopting  it  by  his  acts,  I  think  he  is  justified  in 

treating  him  as  a  proprietor ;  and  that  the  defendant  is 

M),  under  the  statute,  for  the  present  purpose. 

Parke  J.  I  am  of  the  same  opinion.  In  this  case 
8e?enl  objections  have  been  taken.  The  first  is,  that 
tbe  plaintiff  was  not  duly  appointed  clerk,  because  he 
lud  been  appointed  at  a  previous  meeting  to  that  aU 
l^ed  in  the  special  counts  in  the  declaration,  viz.  in  the 
yoir  1829.  That  objection,  however,  has  been  disposed 
^  and  it  is  clear  in  my  mind  that  die  plaintiff  is  entitled 
^  recover  under  the  general  counts  in  the  declaration, 
Pi^ided  the  defendant  be  a  proprietor:  if  he  is  the 
^■^  to  the  commissioners,  whether  he  was  appointed 

^  a  meeting  in  1829  or  the  one  in  1880,  is  wholly 

• 

''''^itiaterial.      There  is  another  objection,   which   ap- 
Pl^  only  to  the  meeting  of  the  8d  of  February  1880, 

• 

^  that  that  meeting  was  not  duly  advertised  in  the 
"^^Hhamptcn  and  Cambridge  papers.  It  does  not  appear 
^  XKie  to  be  necessary  under  this  act  of  parliament  that 
''^^t^  should  be  an  advertisement  in  every  paper  pub- 
^ed  at  those  places ;  but  supposing  it  was  requisite, 
'  tun  not  satisfied,  looking  at  the  title  of  the  paper,  that 
^ia  paper  printed  and  published  at  Cambridge  is  a 
^^^^^Aridge  paper  within  the  meaning  of  the  acts  of  par- 
^uient.    The  plaintiff,   therefore,  is  the  clerk  to  the 

com- 
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1888.  commissioners;  and  they  having  adjudicated  that  he  is 
~"~  entitled  to  a  sum  of  money  to  be  paid  by  the  proprietor 
offtuut  of  the  tolls  in  question,  the  point  comes  to  be :  Who  is 
the  proprietor  of  those  tolls  ? 

Now  with  respect  to  the  title  to  the  tolls,  it  appears 
that  they  were  vested  in  Mrs.  Squire^  subject  to  an  an- 
nuity of  100/.  payable  to  Mrs.  Cheynez  that  in  1T78, 
there  was  a  grant  of  annuity  made  by  Mrs.  Squire  hoc 
Mrs.  Cheyne  to  two  annuitants,    Mr.  Sprot  and  Mr 
Smith;  and,  in  order  to  secure  these  annuities,  there 
is  a  grant  of  all  Squires  and  Chei/ne's  interest  io  the 
tolls  to  Mr.  Smithson  for  a   term    of  lives,  and  of  99 
years.     The  effect  of  that  deed  would  be  that  the  legal 
estate  vested  in  Smithson^  and  that  if  the  plaintiff  had 
had  to  bring  an  action  against  the  owner  of  the  legil 
estate,  his  remedy  would  have  been  {gainst  Smiiha^ 
and  not  against  the   defendant;   but  it  appears  to  me 
quite  clear  that  the  meaning  of  the  act  of  parliament 
is  not  that.     Supposing  that  no  other  deed  had  been 
executed  but  this  grant  of  annuities,  and  that  the  trustee 
had  not  taken  possession  for  the  term  granted  to  him, 
then  if  Mrs.  Squire  and  Mrs.  Cheyne  had  still  continued 
in  receipt  of  the   profits  of  the  navigation,  doing  all 
the  repairs  and  paying  all  the  expenses,  they,  notwith- 
standing the  existence  of  the  mortgage  charge,  would 
unquestionably  have  been  the  proprietors  of  the  navi* 
gation  within  the  act,  34  G.  3.  c,  85.     They  would  hafe 
been  the  persons  in  the  receipt  of  the  rents  and  profitS) 
and  one  application  of  these  is  to  do  the  repairs  of  the 
navigation,  and  another  application,  equally  necessary,  to 
pay  the  expenses  of  the  clerk  appointed  under  the  navi- 
gation acts.  It  being  then  clear  that  Mrs.  Sqmre  and  Mn* 
Cheyncj  in  the  case  supposed,  would  be  the  responsible 
]iei*sons,  notwithstanding  the  grant  of  annuities,  which 

is 
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merely  a  charge  on  the  profits  affecting  the  legal        1838. 
ate,  let  us  see  the  effect  of  the  deed  of  1 782.     That 

TlBBCTt 

ed  does  not  recite  the  charge  of  1778,  but  another  asmmtt 
denture  of  1781 ;  and  it  is  perfectly  clear  to  me  that 
lis  deed  of  1778  had  been  done  awny  with,  and  for  the 
«o  annuities  of  100/.  each  to  Sprot  and  Smillij  there 
aad  been  substituted  an  annuity  of  180/.  to  Sprol  and 
170/.  to  SmM.  No  doubt  there  had  been  some  further 
adTance  in  the  mean  time.  There  is  besides  a  further 
grant  of  annuity  by  bond  not  secured  on  the  tolls,  to  a 
Vin,  Palmer.  This  deed  also  recites  that  there  had 
been  a  contract  entered  into  between  Mrs.  Squire  and 
Mrs.  Cheyne  and  Thomas  Squire  to  sell  the  whole  of  the 
tolls  for  7000/.  Then  what  are  the  trusts  of  this  deed? 
Tbejr  are,  in  the  Arst  place,  to  carry  into  effect  the  con- 
tnui,  iu  the  next  place  to  sell  some  other  real  estate 
conveyed  by  this  deed,  and  in  the  third  place  to  sell  all 
^  personal  property  of  Mrs.  Squire  and  Mrs.  Cheipte^ 
*U  being  vested  in  the  trustees :  they  are  to  receive  the 
7000l{.  under  the  contract  with  Squire  (which  however 
did  Dot  take  effect) ;  and  out  of  that  sum,  and  the  pro- 
^U  to  arise  from  the  sale  of  other  property,  and  out 
^  the  tolls,  which  the  trustees  are  also  to  receive, 
^  pay  all  the  costs,  charges,  and  expenses  neces- 
^fy  for  carrying  the  trusts  into  effect.  The  re- 
hire of  the  navigation  are  one  part  of  these  charges 
^  expenses,  and  the  payment  of  the  clerk's  allowance 
'  undoubtedly  another.  Having  paid  these  several 
Wges  and  expenses,  their  next  duty  b  to  compound 
^ith  the  annuitants  if  they  can,  at  all  events  to  keep 
^  off  the  estate,  and  prevent  its  being  burthened 
itb  them,  and  to  pay  the  creditors ;  and  then,  if  there 
I  any  surplus,  to  hold  it  in  trust  for  Mrs.  Squire  and 
In.  Chqne.  The  effect  of  that  deed  is  to  put  the 
Vou  y.  S  s  trustees 
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1883«       trustees  in  the  same  situation  as  Mrs.  Squire  and  Mis. 
""""       Cheyne  would  have  been  in,  if  they  had  continued  in 

TlBBTTS 

o^^oour        possession ;  and  the  whole  estate  which  they  had,  sub- 
ject to  the  mortgage  charge,  is  vested  in  the  defendant 
the  defendant  being  the  survivor  of  these  trustees.    No 
other  person  can  be  said  to  have  a  distinct  equitable 
title  to  the  estate.     He  has  to  receive   the  profits  to 
pay  off  the  incumbrances,  to  enter  into  such  contract 
as  he  thinks  fit  with  the  annuitants,  and  to  pay  the 
different  creditors :  the  effect  of  the  deed  is  to  piioe 
him,  clear  of  these  liabilities,  in  the  same  situatioo  as 
Mrs.  Squire  and  Mrs.  Cheyne  would  have  stood  in,  su|h 
posing  the  deed  bad  never  been  executed  at  all.    Ve 
cannot  attend   to  the  circumstance  of  an   outstandiog 
legal  estate  being  in  another  person  in  trust  to  secure 
the  annuities.     It  appears   to  roe,  therefore,  that  tbe 
defendant  must  be  treated  as  the  proprietor  of  these  toIli» 
and  if  so,  that  this  action  is  maintainable. 

Taunton  J.     I  am  of  the  same  opinion :  and,  oj 
brother  Parke  having  gone  so  minutely  into  the  differeat 
conveyances,   I   do  not    think  it   necessary  to  enter 
particularly  into  the  intricacies  of  these  deeds.    Tbe  act 
of  parliament  provides  that  the  clerk  shall  be  paid  bf 
the  proprietor  of  the  tolls;  and  I  am  of  opinion  that  the 
defendant  may  be  treated  as  the  proprietor  so  as  to  be 
liable  in  this  action,  because  he  has  held  himself  out  to 
the  world  as  such,  and  has  done  various   acts  whicb 
no  other  person  but  a  proprietor  was  competent  to  do- 
For  instance,  he  has  stated  that  he  would  only  pif 
for  such  repairs  as  he  himself  should  order  to  be  iaofi» 
thus  assuming  himself  to  be  the  person  who  had  tb^ 
power  of  controlling  the  expenditure,  and  directiiig 
repairs.    He  has  also  appointed  a  person  to  collect 
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tolls ;  he  has  checked  tlie  accounts  of  that  person,  and        1883. 
the  collector  under  his  authority  has  paid  the  current       — — 
expenses  of  the  navigation.     I  do  not  mean  to  say  that        ogmmtt 
these  various  acts  would,  at  all  events,  make  him  liable 
as  a  proprietor  under  the  act;  but  I  think  they  throw 
upon  him  the  burthen  of  proving  that,  notwithstanding 
he  has  been  the  vbible  and  ostensible  proprietor,  yet  the 
real  proprietor  is  some  other  person.     Has  he  done 
this?      The  only   other   person   whom   there  is  any 
pretence  for  calling  the  proprietor  is  the  representative 
of  SmMsonj  under  the  deeds  of  1778;  but,  although  the 
legal    estate   passed   to  Smithson  for  the  purpose  of 
securing  the  annuities  mentioned  in  the  deed,  still  those 
annuities  were  only  a  charge  upon  the  estate :  the  legal 
estate  was  not  given  to  Smithson  in  the  character  of 
proprietor  of  the  navigation  in  the  sense  in  which  the 
vofd  **  proprietor  ^  appears  to  me  to  be  used  in  the 
ict,  but  merely  to  secure  these  annuities.     I  think,  there- 
fore, the  legal  title  outstanding  in  SmithtofCs  represent- 
itife  is  no  bar  to  thb  defendant  being  considered  a 
proprietor  within  the  act.     Then,  by  the  deed  of  1782, 
Ae  whole  interest  is  conveyed  to  the   defendant  and 
three  other  persons  whom  he  has  survived,  subject  to 
the  terms  granted  to  Smithson  f  every  thing  except  that 
.        vhidi  was  outstanding  in  Smithson  is  conveyed  to  them, 
od  the  trusts  are  to  pay  the  creditors,  and  defray  the 
.  cipeoses  of  the  navigation  and  the  general  charges 
incident  thereto.     We  are  not  running  counter  to  the 
L       dedtred  objects  of  that  deed  in  saying  that  the  de&nd- 
fe^    iDt  is  liable  to  the  charge  now  in  question.    And, 
looking  at  all  the  deeds,  there  is  nothing  to  shew  that, 
iUwiigh  Mr.  Yorke  may  have    been    the    ostensible 
Proprietor,  tome  other  person  remains  concealed,  who 

S  s  9  ought 
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1838.        ought  to  be  considered  the  real  proprietor.     I   think, 
"""■"*       therefore,  that  enough  appears  to  support  the  present 

TiniTi 

QKomai        action. 
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Patteson  J.     I  am  entirely  of  the  same  opinioo. 
The  formal   objections  are  clearly  answered;   and  the 
only  question   is,  what   is   the  meaning  of  the  word 
*^  proprietor''  under  the  act  of  parliament?     The  aigo- 
ment,  that  a  person,  to  be  such  proprietor,  must  have 
the  legal   estate,  appears  to  me  wrong;    I  think  the 
word  proprietor  is  not  used  in   that  strict  sQise  io 
the  act.     The  facts  are,  simply,  that  Mrs.  Sjuure  ha^ 
ing  an  interest  in   the  tolls,   grants  annuities  to  two 
persons  in  1778,  and  for  the  purpose  of  securing  these 
annuities  she  leases  the  tolls  to  Smilhson  for  life  and  bt 
ninety-nine  years.     In  1779  she  grants  two  further  an- 
nuities by  another  deed  to  the  same  persons;  and  it  is 
clear  there  must  have  been  a  subsequent  deed  in  1781f 
which  is  not  set  out  in  the  case,  by  which  the  feor  an* 
nuities  are  consolidated ;  for  such  a  deed  is  recited  in 
the  deed  of  1782.     Under  that  deed  of  178S  the  de- 
fendant takes  all  the  interest  that  was  left  in  VLn.  Squirt' 
She  certainly  must  be  considered  to  have  been  a  pitH 
prietor  of  these  tolls,  though  she  had  granted  a  letae  of 
them  for  securing  the  annuities:  it  was,  in  fact,  merely^ 
charge  upon  the  tolls :  in  substance  she  was  a  profxietor* 
Why,  then,  is  not  the  defendant,  who  takes  all  her  in^ 
terest,  a  proprietor?     He  is,  in  truth,  the  proprietor  of 
the  tolls,  taking  them  for  her  benefit,  and  to  distribute 
among  her  creditors,  and  having  the  equitable  inteic^ 
vested  in  him  for  that  purpose.     The  case  seems  to  no^ 
to  come  directly  within  the  meaning  of  this  act  of  ptT' 
liament. 

Judgment  fisr  the  Plaioti^ 
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Dos  dem.  John  Andrew  Gallini  against 
Francis  Albert  Gallini. 

I7JECTMENT  for  manors,  lands,  &c.  in  the  county  Teftatorbtiog  x^J^y 

of  Berks.     Plea,  not  guilty.     At  the  trial  before  Un<U.deviiiid-//^iVy'/ 2. 

Bosanguet  J.,  at  the  Summer  assizes  for  the  county  of  fe«J'upoo*iruit,'.T  ^ii  ~^ 

Berks,  1832,  the  jury  found  a  special  verdict,  stating  as  J^|J*|2l  ^  7*^^^.  J'^ 

follows:—  eld«t«nto     fj^,}^; 

reciiYe  the        ^  JT'Cj  j^i 

Sir  Join  Andrew  GallinL  Kni^rht,  being  seised  in  fee  profin  for  life,     '  *^ 

and  u  to  other 

simple  of  the  manors  and  other  hereditaments,  one  fifih  parts  to  permit 

I  r»  1111  <•**•  ^^^  daiigh- 

part  whereof  is  sought  to  be  recovered  by  the  lessors  of  tvn  to  receive 

tlie  prufim  fur 
life;  and  also,  upon  rnist^  during  the  lives  of  hit  said  children,  to  preserra  contingent 
letnainders: 

And  after  the  decease  of  any  or  cither  of  h\%  said  children,  he  devised  the  estate  to  him 
or  them  iimittrd  for  life  a*<  aforesaid,  unto  all  and  vvery  hi<(,  her,  or  their  child  or  children 
lining  at  the  time  of  his,  lier«  or  their  parentn'  decease,  or  born  in  due  time  afterwards,  for 
tkeir  IWes  as  tenants  in  con  mon  ;  but.  nevertheiess,  with  an  equal  benefit  of  surYiYorship 
•mong  the  re>t  of  the  *>aid  diildren,  if  nwre  ihsn  one.  and  any  of  ihem  should  die  witliout 
lesving  i<iMie.  the  cUild  or  chihiren  of  e-ich  of  hi*  said  sons  and  daughters  taking  the  rents 
Mui  pr>ftts  of  his,  her,  or  their  parents'  estate  only  : 

And  fmm  and  after  the  decease  of  »11  the  children  of  ench  of  his  said  sons  and  daughters 
■■iAinri  tuutf,  he  devised  the  estates  to  them  respi-ctively  limited  as  aforesaid,  unto  and 
■nong  all  and  every  the  liwfiU  inue  nf  »uch  cItUd  or  th  I'tren  (during  the*r  lives)  as 
^Miut4  in  common,  and  to  descend  in  like  manner  to  t/ie  itxue  if  hi*  tii  tunt  and  daugh' 
^*  fopectwefy,  so  long  a«  there  should  be  any  uork  or  oll'^pring  remaining: 

And  fir  dtfaaJt  i*r  in  Jaiit,re  of  Usue  tf  itnif  of  /lif  MnUl  ttms  imd  daugkier*f  he  devised 
necvatesso  limited  to  him,  her,  or  theni  dying  wiilutvt  issue,  unto  the  survivors  of  his 
^  i"Rs  and  daughters,  during  their  respective  Jives.  in  equal  shares  as  tensntn  in  common ; 
^  sficr  tlieir  respective  deaths  he  deviated  the  same  to  the  children  of  the  survivor  of  hit 
H^  *ons  and  daughters,  during  their  respective  lives  as  teusnts  in  common,  with  such 
^^'t  of  survivor'ihip  as  aforesaid ;  and  sfter  the  dtceaMf  of  all  of  them,  to  the  issue  of 
'^diildren.  in  like  manner  as  he  had  before  d«vi<»ed  (he  original  estate  of  each  of  bis  said 
•"•  Slid  daughters : 

And  for  default  or  in  failure  of  i-sue  of  all  his  said  sons^and  daujrhtert  except  one,  he 
^«d  all  bK  said  estates  unto  i  is  only  surviving  Kon  or  oaughicr  in  fee. 

H<rid,  tliat  under  this  will,  the  eldest  son  of  the  testator  did  not  take  an  estate  tail 
(■Qlcisio  remainder),  but  an  estate  for  life;  that  his  children  took  estates  tail  in  undivided 
'''ycsi  as  tenanto  in  common. 

Hie  doctrine  that,  in  construing  a  devise,  the  general  intent  is  to  be  preferred  to  the 
P^'ticulir  intent,  is  incorrect  and  vagne;  the  true  rule  of  construction  is,  that  techuiral 
^^^  or  wrrds  of  known  legal  iin|'Ort,  musit  hsve  ther  legal  effect,  even  thoUj.h  the 
^***tor  use  inconsistent  words ;  unle!»s  the  inconsistent  words  are  of  such  a  nature  as  to 
^1^  it  dear  that  the  technical  words  are  not  used  in  their  proper  sense.  .  .^    ,  ^ 

Ss  S  the 


IT 


6SS  CASES  IN  MICHAELMAS  TERM 

1833.        the  plaintiiF  in  this  action,  duly  made  and  published  bis 
last  will  and  testament  in  writing,  bearing  date  the  19di 

Dotdcin.  . 

Galumi       day  oi  October  1799,  and  thereby  deviseil  unto  certain 
OAhUMu       trustees  and  their  heirs,  all  his  manors,  farms,  landi^ 
tenements,  and  hereditaments  situate  at  Yaitenden  or 
elsewhere  in  the  county  of  Berks;  also  two  roessuagef 
in  Hanover  Square  in  the  county  of  MiddUuXf  in  the 
several  occupations  of  Dr.  Osborne  and  William  Mtuih 
waringi  wiih  the  appurtenances;  and  also  his  estates 
in  Franccy  therein  described ;  habendum  to  the  uses  or 
upon  the  trusts,  and  for  the  intents  and  purposes  tbeiv- 
inafter  expressed ;  that  is  to  say,  as  for  and  conoen- 
ing  his   manors,  lands,  &c.  in   the  county  of  Berbf 
upon  trust  to  permit  his  son  Francis  Cecil  Galiini  to 
receive  the  rents,  issues,   and  profits   thereof  (except 
certain  timber)  for  his  natural  life,  his  said  son  there- 
out paying  or  providing  for  the  maintenance,  suppoi^ 
and  necessaries  of  testator's  wife  Lndy  Galiini^  for  her 
life ;  and  as  for  the  messuage  in  Hanover  Square^  in  the 
occupation  of   W.  M.,  upon  trust  to  permit  testatoi'i 
daughter  Jesse  to  receive  the  rents  and  profits  for  her 
life;  and  as  for  the  messuage  in  Hanover  SqHortf  in 
the  occupation  of  Dr.  Osborne^  upon  trust  to  permit 
testator's  daughter  Louise  to  receive  the  rents  and  profits 
for  her  life;  and  as  for  his  estates  in  France^  upon  tiQst 
to  permit  his  son  John  to  receive  the  rents  and  profits 
for  his  life,  subject  to  interest  on  the  mortgage  thereoi^ 
The  will  then  proceeded  as  follows:  — 

**  And  from  and  after  the  determination  of  the  severM^ 
and  respective  estates  of  my  said  sons  and  daughters  o^ 
and  in  the  said  manors,  farms,  lands,  messui 
tenements,  and  hereditaments  in  England^  and  the 
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ates  in  France,  I  give  and  devise  the  same  estates        18SS« 
to  the  said  trustees  and  their  heirs  durine  the  several      J     ' 

^  Dovdtn. 

es  of  my  said  children,  upon  trust  to  preserve  the       Oalumi 
ndngent  remainders  hereinafter  limited   from  being       Oauoiu. 
feated  or  destroyed,  &c« ;  but  nevertheless  to  permit 
d  suffer  my  said  sons  and  daughters  to  receive  and 
ke  the  rents,  issues,  and  profits  of  the  several  estates 
vised  in  trust  for  them   respectively  for  and  during 
eir  natural   lives  (except   in   case  of  the  forfeiture 
reinafter  declared) :  And  from  and  immediately  after 
e  decease  of  any  or  either  of  my  said  children  Francis, 
sse,  Louise,  and  John,  or  in  case  of  such  forfeiture^  I 
ve  and  devise  the  estate  or  estates  to  him,  her,  or  them 
ispectively  limited  for  life  as  aforesaid,  unto  and  among 
1  and  every,  his,  her,  or  their  child  or  children  lawfully 
egotten,  which  shall  be  living  at  the  time  of  his,  her,  or 
heir  decease,  or  bom  in  due  time  afterwards,  for  and 
luring  their  natural  lives,  as  tenants  in  common  and 
ikot  as  joint  tenants ;    but  nevertheless  with  an  equal 
benefit  of  survivorship  among   the  rest  of  the   said 
children,  if  more  than  one,  and  any  of  them  shall  die 
^Maut  leaving  issue ;  the  child  or  children  of  each  of 
my  said  sons  and  daughters  taking  the  rents  and  profits 
<>f  his,  her,  or  their  parent's  estate  or  estates  only :  And 
^<Nn  and  after  the  decease  of  all  the  children  of  each  of 
^^wA  sons  and  daughters  without  issue,  I  give  and 
^^^  the  estate  or  estates  to  them  respectively  limited 
^  foresaid  unto  and  among  all  and  every  the  lav^ 
**^  of  such  child  or  childreti  (during  their  lives)  as 
'^^ts  in  common,  and  to  descend  in  Hie  manner  to 
^^  issue  of  ny  said  sons  and  daughters  respectively  so 
'^as  there  shall  be  any  stock  or  offspring  remaining; 
^  far  drfauU  or  in  failure  of  issue  of  any  of  my  sai4 

S  s  4  sons 
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1833.       sons  and  daughters^  I  give   and   devise  the  estate  or 
estates  so  limited  to  him,  her,  or  them  dyiiiff  whhout 

Gai.unx       issue,  unto  the  survivors  of  niy  said  sons  and  dnnghtere 
Galuni.       during  their  respective  natural  lives,  in  equal  shares  as 
tenants  in  common,  subject  to  the  forFeiture  hereinafter 
declared ;  and  after  their  respective  deaths,  I  give  and 
devise  the  same  to  the  children  of  the  survivor  of  roj 
said  sons  and  daughters  during  their  respective  lives  as 
tenants  in  common,  with  such  benefit  of  survivorsliip  as 
aforesaid ;  and  after  the  decease  of  all  of  them,  to  tbe 
issue  of  such  children  in  like  manner  as  I  have  before 
devised  the  original  estate  of  each  of  my  said  sons  and 
daughters;  and^or  default  or  in  foilure  of  issue  rfoU 
my  said  sons  and  daughters  except  one^    I   give  and 
devise   all   my  said    freehold    estates    unto    my  only 
surviving  son  or  daughter,  to  hold  to  him  or  her,  and 
his  or  her  heirs  and  assigns  for  ever/' 

"  Provided  always,  and  I  do  hereby  declare  it  to  be 
my  will,  and  direct,  that  my  said  sons  and  daughters,  or 
any  of  them,  or  any  of  their  issue,  shall  have  no  power 
or  authority  whatsoever,  either  at  law  or  in  equity,  b^ 
virtue  of  this  my  will,  or  the  trusts  thereof^  to  bargain* 
sell,  assign,  release,  or  convey  their  respective  interests 
in  my  said  freehold  estates  for  their  respective  livesy  oT 
any  other  term,  right,  or  interest  therein,  either  by  wa^ 
of  sale  and  purchase,  mortgage  or  otherwise,  neither  shall 
any  annuity,  yearly  rent-charge,  or  any  other  sam  of 
sums  of  money  whatsoever  be  granted,  assigned,  or  mad^ 
payable  out  of  the  said  freehold  estates,  or  any  parts  of 
shares  thereof  to  which   they  may  become  eventually 
entitled,  or  the  rents  and  profits  thereof  or  any  pai 
thereof,  by  my  said  sons  and  daughters,  or  any  or 
of  them,  or  the  issue  of  any  or  either  of  tbem,  to 
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person  or  persons  whomsoeTer,  for  their  respective  lives^        1835. 
or  any  shorter  term  therein,  for  any  sum  or  sums  of 

Tjom  deal* 

money,  or  any  other  consideration,  or  upon  any  other       Oalum 

account,  or  in  any  other  shape  or  manner  whatsoever ;       Oalijiii. 

and  in  the  event  of  any  of  my  said  sons  and  daughters, 

or  the  issue  of  any  of  them,  doing  or  suffering  any  thing 

to  be  done  contrary  to  the  true  intent  and  meaning 

of  this  my  will,  I  do  hereby  declare  that  their  estate 

and  interest  of  and  in  the  said  manors,  farms,  lands, 

messuages,  hereditaments,  and  premises  shall  cease  and 

determine  and  be  immediately  forfeited.^     The  testator 

gave  the  trustees,  and  also  his  said  sons  and  daughters, 

power  of  leasing  for  twenty-one  years,  upon  the  terms 

in  the  will  mentioned ;  and  he  devised  the  timber  above 

mentioned  to  the  trustees,  upon  certain  trusts  declared 

in  that  behalf. 

The  testator  died  on  the  5th  o(  January  1805.     On  a 

trial  at  law  in  Trinity  term  1807,  on  an  issue  directed 

by  the  Court  of  Chancery,  a  verdict  was  found  in  favour 

oTihe  will ;  and  by  a  decree  of  the  said  Court,  dated  the 

1st  o{  August  1810,  it  was  declared  that  the  said  will 

ought  to  be  established.    There  was  issue  of  the  testator 

living  at  the  time  of  his  decease,  Francis  Cecil  GaUinij 

in  the  said  will  called  Francis  Cecil  Gallini  his  eldest 

son  and  heir  at  law,  and   two  daughters,   Jesse  and 

I^fuise.    John  Gallini  and  Lady  Gallini  died   in  the 

lifetime  of  the  testator.     At  the  time  of  the  testator's 

decease  l&ere  was  lawful  issue  of  the  said  Francis  C. 

GolUni  living,  viz.  John  Andrew  Gallini^  the  lessor  of 

^  plVmtiff,  and  eldest  son  of  the  said  Francis  C.  GaU 

iini;  Mary  Gallini,  Atihur  Gallini,  and  Frances  Ann 

f  «i€fope  Horrid  GaUini. 

Francis 
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18SS.  Francis  Cecil  Gallini  died  on  the  19th  o^  May  1815» 

intestate  as  to  the  real  estates,  leaving  issue,  the 


Dot  deou 

Galumi  John  Andrew  Gallini^  and  the  said  Mary  GaUini^  and 
Galuni.  Arthur  Gallini ;  and  also  the  defendants  Alfred  Lambert 
GaUinij  and  Francis  Albert  Gallini^  and  they  have  all 
since  attained  the  age  of  twenty^ne  years.  Frances 
Ann  Penelope  Harriet  Gallini  died  under  age  in  the  life* 
time  of  her  father. 

The  said  Jesse  Gallini  and  Louise  Gallini  are  both 
living  unmarried  and  without  issue. 

The  premises  comprised  in  the  declaration  in  eject- 
ment are  the  premises  in  the  county  of  Berks  devised  by 
the  will  of  the  said  Sir  John  Andrew  Gallini.  Francis 
Cecil  Gallinif  the  testator's  eldest  son,  was  in  possession 
of  the  Berkshire  estates  under  the  said  will  at  the  time 
of  his  decease. 

The  lessor  of  the  plaintiff  is  the  heir  at  lavfofFrands 
Cecil  Gallini  and  of  the  testator,  and  also  heir  of  the 
body  of  tlie  said  Francis  C  Gallini^  and  attained  the 
full  age  of  twenty-one  years  on  the  13th  of  March  182?9 
when  under  an  order  of  the  Court  of  Chancery  be  was 
»   put  into  and  has  ever  since  been  in  possession  and  in 
the  receipt  of  the  rents  and  profits  of  one  undivided  fiftb 
part  of  the  said  estates. 

Under  another  order  of  the  said  Court  of  Chancery 
the    defendant    Francis    Albert    Gallini    was    on  hi^ 
attaining  the  age  of  twenty-one  years,  namely,  on  tb^ 
17th  of  January  1827,  put  in  possession  and  receipt 
of  one  other  undivided  fifth  part  of  the  said  estattfy 
claiming  to  be  entitled  thereto  under  the  said  will,  an^ 
still  is  in   possession  of  the  same.     The  ejectment  ^^ 
brought  to  recover  the  said  fifth  part  of  the  estates  i^ 
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B^is  so  in  possession  of  Francis  Albert  Gattini. 
Such  possession  by  him  has  been  and  is  adverse  to 
the  lessor  of  the  plaintiff 

On  the  14th  of  Jl%  1832,  the  lessor  of  the  plaintiff 
made  an  actual  entry  upon  all  the  devised  premises  in 
BerisAire. 

The  case  was  argued  in  Trinity  term  1833  (a). 


1833. 

Doidcm. 

Galumi 

tigoimi 

Gaujmu 


lA/nch  for  the  lessor  of  the  plaintiff.    The  testator^s 

object  was  twofold.    First,  to  continue  hb  estates  in  his 

descepdants  from  generation  to  generation  while  any  of 

the  stock   should   remain.      This  was  a  legal  object. 

Secondly,  to  continue  tliem   so  that  his  descendants 

iboold  take  for  their  lives  only  from  generation  to 

geDeration.     That  was  an  illegal  ol^ect.     The  devisees, 

irom  whom   stocks  were  to  arise,  are  the  sons  and 

daagbters.     The  testator  gives  them  only  an  estate  for 

their  lives;  and  it  is  not  to  go  over  to  the  ultimate 

devisee  until  there  is  a  total  failure  of  their  issue.     The 

^ult  in  law  is,  that  the  sons  and  daughters  took  estates 

^   That  construction  is  necessary  to  effect  the  legal 

and  paramount  intention  of  the  testator.     The  general 

nile  is,  that  where  an  estate  is  devised  to  a  person  for 

^^  with  a  devise  over  which  is  not  to  take  effect  while 

there  is  any  issue  of  the  devisee  for  life,  if  there  be  no 

*words  in  the  will  under  which  the  issue  can  take  as 

purchasers,  then,  in  order  to  carry  the  manifest  general 

• 

Uitent  of  the  testator  into  effect,  the  particular  intent  is 
disr^rded,  and  the  estate  devised '  for  life  is  enlarged 
u^to  an  estate  tail,  so  as  to  let  in  all  the  issue  of  the 
"'*t  devisee :  Robinson  v.  Robinson  (6),  Doe  v.  Applin  (c). 


(4  1  ^uwr.  S8.     g  Tci.  S85.  (c)  4  7.  Jl.  88. 
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18SS.  Jesion  y.  fVright{a\  Doe  ▼.  Smith  (&)>  Doe  ▼.  Cooper [t 
— ~  Bennett  y.  Lord  Tankeroille  id\  Wood  t.  Bflrai(i 
Gallimi  Frank  v.  Stofoin  (g\  Pierson  v.  Vickers  {h\  Doe 
Oalumi.  HaroeifiJ).  Nothing  can  be  more  striking  than  tl 
different  modes  of  disposition  made  use  of  by  testato 
to  carry  their  intentions  into  effect*  But  for  the  do 
trine  that  the  particular  intent  was  to  yield  to  tl 
general  intent,  it  would  have  been  impossible  that  i 
of  these  decisions  should  be  as  uniform  as  they  hai 
been.  To  carry  into  effect  the  general  intent,  the  pai 
ticular  disposition  has  been  disregarded.  Let  thb  prio 
ciple  be  applied  to  the  present  case.  The  intention  o 
the  testator,  that  the  estate  should  not  go  over  until  i 
general  £iilure  of  issue  of  his  sons  and  daughters,  au 
only  be  carried  into  effect  by  giving  the  sons  an 
daughters  an  estate  tail.  It  is  settled  by  the  decisions 
that  when  the  intention  of  the  testator  appears  to  be  U 
provide  for  all  the  lineal  descendants  of  the  devisee^  aw 
that  the  estate  is  not  to  go  over  until  a  total  failure  o 
the  issue  of  such  devisee,  the  devisee  shall  take  an  estat 
tail  notwithstanding  the  inaptitude  of  the  words  usei 
for  that  purpose.  Particular  expressions  used  by  tb 
testator,  which  might  have  the  effect  of  counteractin 
the  general  object;  dispositions  made  by  him,  roilitatin 
against  that  object ;  modifications  endeavoured  to  k 
introduced  by  him  into  the  descent;  have  all  been.ovei 
looked  in  favour  of  the  general  intention.  It  will  be  coi 
tended  in  this  case,  that  the  surviving  sons  and  daogi 
lers  of  F.  C.  GaUini  take  estates  tail.     In  answer  to  tbi 

(a)  2migh.  51.  (ft)  7  7.  &  5SI. 

(c)  1  EaU,  2«9.  (d)  19  Veu  17a 

(tf)  1  £m(,  959.  {jg)  5  Eati,  548. 

(A)  SSmit,S4a.  8 Smiik,  100.  (i)  4  M.  ^  a 6ia 
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it  is  only  necessary  to  say  that  the  words  of  the  wOl  do        1 853. 
not  warrant  such  a  construction ;  for  the  estates  given 

Dob  dcni* 

to  the  grandchildren  surviving,  are  only  given  for  their  Oaluni 
lives;  as  in  like  manner,  the  estates  to  the  sons  and  Oaluiii. 
daughters  are  only  given  for  their  lives.  Besides^ 
suppose  a  son  to  have  died  in  the  lifetime  of  the 
testator,  and  to  have  left  issue,  that  issue,  according 
to  the  construction  contended  for  on  the  other  side^ 
would  be  disinherited.  The  general  intention,  there- 
fore, cannot  be  effected  except  by  holding  that  the  sons 
aod  daughters  of  the  testator  took  estates  tail.  The 
words  *^  without  issue,"  in  the  devise  to  the  grand- 
children, after  the  death  of  their  parents,  must  be 
rqected  as  insensible ;  for  the  testator  aflerwards  directs 
that  the  estates  are  to  descend  to  the  issue  of  such  child 
or  children  during  their  lives,  and  so  on  to  the  issue  of 
his  sons  and  daughters,  so  long  as  there  shall  be  any  stock 
or  offspring  remaining;  and  for  default  of  issue  of  his 
sons  and  daughters,  he  gives  the  estates  so  limited  to 
him,  her,  or  them  dying  without  issue  unto  the  survivors 
of  his  sons  and  daughters  for  life,  in  equal  shares  as 
tenants  in  common,  and  after  their  death  to  the  children 
ofthe  survivors  during  their  lives,  as  tenants  in  common; 
^d  after  the  decease  of  all  of  them,  to  the  issue  of  such 
<^ildren.  The  words  **  without  issue"  in  the  devise  to 
^c  grandchildren,  if  retained,  must  be  read  as  if  they 
Were  *<  leaving  issue;"  and  then  the  effect  will  be  that 
^e  estate  left  to  each  of  the  sons  and  daughters  will  ga 
^  the  whole  line  of  issue  of  those  sons  and  daughters 
'^pectively,  and  only  on  failure  of  that  issue  go  over, 
^he  word  issue  there  must  be  construed  as  a  word  of 
^^itation.  Unless  it  be  so  construed,  the  bequest  over 
^  the  issue  will  be  too  remote.   A  devise  to  the  children 

of 
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18S8.  of  the  sons  and  daughters  unborn  in  the  lifetime  of  the 
testator  would  be  void,  Jee  ▼•  Audley  {a\  Leake  ▼•  Bo^ 
binsan  (ft) ;  and  if  that  limitation  be  too  remote^  ereiy 

Gaum      oUier  limitation  is  so.   At  all  events,  the  words  **  without 
issiMi^*  when  applied  to  tlie  grandchildren  snrriviog^ 
ought  not  to  have  a  greater  effect  in  enlarging  their 
estates  to  estates  lail»  than  the  same  words  when  applied 
to  the  sons  and  daughleia  in  the  subsequent  part  of  the 
will.     Give  the  words  *^  without  issue"  that  efii^t  when 
applied  to  the  sons  and  daughters^,  and  no  descendant 
will  be  disinherited,  and  the  general  object  of  the  tes- 
tator   will  be  carried  into  effect*     This  case  is  not 
distinguishable  from  MurtkwaiU  v.  Jenkin$on{e\  and 
WoUen  V.  Ajndrewes  {d).    In  the  first  of  those  cases^  tin 
devise  was  to  the  testator's  three  nieces  equally  for  tbdr 
respective  lives,  and  ailer  the  decease  of  each,  the  Itw- 
fill  issue  of  each  to  have  his  or  her  mother's  share  fbr 
life  in  like  manner,  and  if  either  of  the  nieces  should 
die  in  the  lifetime  of  the  others  or  other  of  them  witb- 
out  issue,  her  share  was  to  go  equally  to  the  sunrifon 
for  their  lives,  and  ailerwards  to  the  lawful  issue  of  tiw 
survivors  in  like  manner ;  and  if  all  the  otiiers  and  their 
issue  save  one  should  die  without  issue,  then  the  mu^ 
▼ivor  was  to  have  the  whole  for  her  life;  and  after  bcr 
decease,  the  lawful  issue  of  such  surviving  niece,  if  moie 
than  one,  to  have  the  whole  equally;  and  if  but  one^thcB 
such  one  should  have  the  whole  of  such  part  as  wn 
personal  to  his  or  her  own  use ;  and  to  hold  such  pn^ 
as  fireehold  to  them,  and  each  of  them,  if  more  tfaiB 
one,  their  and  his  or  her  heirs  and  assigns  as  tenanti  io 


(«)  I  CKr,S94.  (6)  SUer.9S3. 
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common ;  if  bat  one,  then  to  such  one,  his,  or  her  heirs        188S. 
and  assiii^ns  for  ever.     The  Ck)urt  of  Kinflfs  Bench  de-       — — > 

.  **  Dos  dem. 

cided  that,  if  the  devise  had  been  of  the  legal  estate^  the       Oaluhi 
three  nieces  would  have  been  tenants  in  tail.    They  also      OALum. 
held  that  there  were  cross  remainders  in  tail  among  the 
nieces;  and  it  was  decided  that  an  only  child  of  one  of 
the  nieces,  if  he  survived  his  mother  and  two  aunts,  and 
they  should  have  no  other  child,  would  be  tenant  in  tail 
of  the  freehold.     In  WoUen  v.  Andrewes  (a),  the  words 
child  or  children  are   used  in  the  gift  to  the  grand- 
children, as  in  this  will,  and  the  gift  to  them  is  for 
life  only,  with  a  gift  over  in  like  manner  to  their 
cliildren,  and  the  estate  tail  was  raised  on  the  gift  over  to 
the  other  children  of  the  testator  in  the  event  of  any  of 
his  children  dying  without  issue.     Mortimer  v.  West  {b) 
is  also  a  case  nearly  resembling  the  present. 

Talfimrd  Seijt.  for  the  defendant  A.  Gallini. 
The  lessor  of  the  plaintiff  cannot  succeed  unless  he 
satisfy  the  Court  that  Francis^  the  eldest  son  of  the 
tesutor,  took  an  estate  tail.     It  is  suflBcient  for  the  de- 
fendants to  establish  that  this  is  not  so.     But  the  con- 
stmction  they  contend  for  is,  that  the  named  sons  and 
daughters  of  the  testator  took  respectively  estates  for 
life  in  the  several  premises  devised  to  them,  with  r^ 
binders  in  tail  to  their  children  who  should  survive 
^i>em  respectively,  with  cross  remainders  in  tail  among 
^eir  respective   issue.      The  first    step    towards  ar- 
^^ng  at  the  true  construction    of  the  devise  is  to 
disentangle  it  of  the  confused  terms  in  which  it  is 
Cached.     It  is  obvious  that  there  is  something  omitted 

(«)  S  Bmg.  196.  (6)  9  An.  974. 
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1899.        or  inserted  by  mistake,  or  some  words  used  out  of  their 
^"^        ordinary  ffraromatical  construction.     Now,  first,  it  may 

Dot  denu 

Galuni       be  fit  to  refer  to  the  parts  of  the  will  preceding  the 
Oaluul,      clause  on  which  tlie  question   arises.      The  testatoTi 
having  devised  all    his   estates    to   trustees   in  terms 
sufficiently   large    to    give   them    a    fee,   proceeds  to 
designate  the  parties  in  whose  favour  the  devise  is  made 
He  first  gives  to  his  son  Francis  an  estate  in  Berkshire 
to  his  daughters  Jesse  and  Louise  estates  in  Honour 
Square  respectively,  and  to  his  son  John  an  estate  in 
France^  in  terms  which  clearly  denote  only  estates  be 
life,  unless  by  legal  implication  they  are  enlarged  into 
estates  tail.     He  next  interposes  a  trust  estate  to  pre- 
serve contingent  remainders,  thereby  strongly  confinn- 
ing  bis  intention   to  give  to  his  sons  and  daughterii 
whom  he  has  named,  estates  for  life  only.     Theo,  io 
case  of  the  death  of  any  of  his  named  children,  or  the 
forfeiture  of  their  estate,  he  gives  the  estates,  limited  to 
them  for  life,  to  the  children  of  each  who  shall  be  living 
at  the  time  of  the  parent's  decease,  or  born  in  due  time 
afterwards,  —  estates,  in  terms,  for  life  only,  in  the  pre- 
mises antecedently  devised  for  life  to  their  respective 
parents;  all  such  children  to  take  as  tenants  in  commooj 
with  benefit  of  survivorship  if  any  one  shall  die  wiM 
leaving  issue*     The  words  ^*  without  leaving  issue"  wil 
probably  enlarge  the  estate  of  these  the  devisor's  gnuid- 
children,  who  have  survived  their  parents,  into  estaiei 
tail.     So  &r  there  b  no  obscurity  or  legal  diflScultf* 
But  the  next  clause  proceeds,  —  **  And  from  and  afitf 
the  decease  of  all  and  every  the  children  of  eack  of  mj 
said  sons  and  daughters  without  issue."     The  qoestioo 
is,  what  the  word  each  means  here ;  —  it  cannot  meitt 
if  all  the  children  of  each  of  hb  sons  and  daogbtenshiB 

die 


i 


I 
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die  without  issue,  then  the  lawful  issue  shall  take^  for        183S. 
the  race  would  be  extincL     But  each  must  be  read  dis-      _     , 

Dot  OMBb 

tributively ;  as,  ^  any,"  or,  <^  either."     Then  it  will  read       GAunrr 
thus: — ^  And  from  and  after  the  decease  of  all  the      Galuvi. 


of  any  of  my  said  sons  and  daughters  without 

iisu^  I  devise  the  estate  or  estates  to  them  respeo- 

dvdy  limited  as  aforesaid,  unto  the  lawful  issue  of  suck 

child  or  children."     But  the  word  such  cannot  refer 

beck  to  the  children  who  have  died  without  issue ;  it 

must  have  relation  to  something  subsequent,  and  it  must 

be  read  as  implying  ^*  as  shall  have  issue^"  thus  provid- 

uig  for  the  cross  remainders  among  the  issue  of  the 

i^espective  children,  and  so  on  for  all  time.    The  first 

takers  th^i  have  estates  for  life,  with  remainder  to  their 

ianriTing  children  in  tail,  with  cross  remainders  in  tail 

unoDg  the  issue  of  each  of  the  grandchildren.     It  is 

;       observable^  that  in  speaking  of  the  grandchildren  the 

testator  uses  the  term  diildren^  which  is  a  word  of 

purdiase,  whereas,  in  speakiug  of  the  succeeding  ge- 

>>cnttioo8,  he  uses  the  term  issue^  which  is  a  word  of 

limitation. 

The  difficulty  in  the  way  of  the  present  construction 
mhat  the  testator  has  followed  out  the  grandchildren 
before  he  has  provided  for  the  death  of  the  children  with- 
^t  issue.  But  his  mind,  carried  beyond  its  immediate 
pQipose^  now  reverts  to  it  again.  He  provides  for  the 
^re  of  issue  of  either  of  his  sons  and  daughters,  ^by 
^^^^iidng  the  estates  of  those  dying  withaut  issue  to  the 
'^vors  during  their  respective  natural  lives,  in  equal 
'b*!^  as  tenants  in  common.  **  And  after  their  respec- 
^Te  deaths,  then  to  the  children  of  the  survivor:"  that  must 
^'^  survivors.  Then  to  the  issue  of  the  children.  And 
'^1*  default  of  issue  of  all  except  onCf  then  to  the  sole 
Vol.  V.  T  t  survivor 
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183S.       survivor  of  all  for  ever.     The  words  "  dying  without 
■    ~       issue  "  may  be  resorted  to  to  enlarge  the  estate  of  the 

Doi  den* 

Galliiix       first  takers ;  but  that  is  not  their  meaning  here.     Look* 
Galuitx.      ing  to  the  whole  will,  the  term  ^^  dying  without  issue" 
must  mean  *^  dying  without  such  issue/'     Ginger  itm. 
White  V.  White  {a)  and  Blackbcm  v.  Edgeley{b)  shew 
that  ^^  without  issue,"  may  mean  *^  without  such  issue." 
In  Morse  v.   The  Marquis  of  Ormond{c)j  the  words 
^^  after  failure  of  issue ''  were  construed  to  mean  ^*  the 
failure  of  the  issue  aforesaid."     If  the  words  xnihoid 
issue  are  so  read  here,  the  limitation  contended  for  oa 
the   other  side   fails.     Buc  supposing  the  expressiom 
relied  on  denote  an  estate  tail,  it  does  not  follow  thst 
this  is  an  estate  tail  in  Francis  in  possession,  to  the  effict 
of  entirely  defeating  the  gift  to  his  children  as  teninti 
in  common.     Suppose  one  object  of  the  testator  wss  lo 
embrace  all  the  issue  of  Francis^  without  defeatiog  cbe 
express  estates  given  to  the  children  of  Francis  wbo 
should  be  living  at  the  time  of  his  death  and  their  issuer 
this  object  may  be  effected  and  under  these  terms^  bj 
giving  to  Francis  an  estate  tail  in  remainder,  ezpectut 
on  the  determination  of  the  estates  tail  to  such  of  hit 
children  as  may  survive  him.     To  hold  that  the  firrt 
takers  take  an  estate  tail  in  remainder  removes  the  diS- 
culty  suggested  in  case  of  a  son  dying  in  the  lifetiineof 
the  testator. . 

This  case  is  distinguishable  from  MurthwaiU  ▼.  J(^ 
hinson  (d)  and  Mortimer  v.  West  {e\  because,  her^  tk 
intention  of  the  testator  is  to  provide  for  the  children^ 
his  children  who  should  be  living  at  the  time  of  tbeif 
parents*  death.     In  the  former  case,  it  b  obvious  thattk 


(a)  WUiet,  348.  (6)  1  Peere  Wmami,  €00. 

(c)  1  But9eU,  382.  (d)  2  B.  4^  C.  357. 

(4  9  Smvni,  274. 
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nieces  were  the  stirpes  from  whence  the  issue  was  to        1883. 
spring;  and  to  them,  therefore,  an  estate  tail  was  mven 
by  implication,  on  .account  of  a  devise  over  on  failure       Galuki 
of  issue.     In  this  case,   it  is  equally  obvious  that  the       Gaixxni. 
children  of  the  first  takers,  living  at  the  time  of  their 
parents'  deaths,  are  the  stirpes.     All  the  arguments  in 
Murtkwaite  v.  Jenkinson  tend  to  shew  not  an  estate  tail 
in  Francis,  but  in  the  children  of  Francis^  who  are  in 
the  situation  of  the  nieces.     So  in  Mortimer  v.  West  (a), 
the  relative  position  of  the  children  of  Martha  Davies^ 
who  were  held  to  take  estates  tail,  is  not  to  the  first 
lakers  here,  but  to  the  present  defendants.     The  first 
devise  there,  is  to  trustees  for  the  life  of  Martha  Davies. 
Martha  DavieSy  then,  stands  for  Francis ;  and  then  the 
tmst  is  after  her  death  and  that  of  the  testator's  wife,  to 
pay  and  divide  the  rents  among  the  named  children  of 
Martha  Davies^  or  such  of  them  as  shall  be  living  at 
the  ume  of  the  testator's  decease,  or  born,  &c.,  share 
and  share  alike  for  their  several  lives;  and  from  and 
after  the  decease  of  every  of  the  said  children  leaving 
tttte,  the  limitations  are  as  in  the  present  case.    In  con- 
struing a  wUl,  the  paramount  intent  is  to  guide,  but  the 
nde  also  is,  (as  laid  down  by  Lord  Redesdale  in  Jesson 
▼•  Wright  (&), )  **  that  technical  words  shall  have  their 
^al  effect,  unless,  from  subsequent  inconsistent  words, 
U II  very  clear  that  the  testator  meant  otherwise." 

Coote  was  also  heard  for  Alfred  Lambert  Gallinif  who 
*^  defendant  in  another  case  in  which  a  similar  verdict 
^  been  taken.  The  rule  is,  not  that  the  particular 
^^  shall  be  sacrificed  to  the  general  intent,  but  that 

(a)  2  Simons,  S74.  (6)  2  Bligh,  57. 
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1888.  the  general  intent  shall  be  carried  into  eflbct,  hiving 
regard  to  the  particalar  intent,  so  far  as  it  is  consistent 
CUluiix  with  the  rules  of  law.  The  observations  which  6D 
Oalumi.  from  Lord  Kenyan  in  Doe  dem.  Bean  ▼•  HaBej/{a\ 
shew  that  he  understood  the  rule  in  this  sense.  That 
case  in  some  material  points  resembles  the  preseoL 
There,  the  devise  was  to  the  testator's  nephew  JL  and 
his  assigns  for  life,  without  impeachment  of  wastes  tod . 
after  his  decease,  to  the  eldest  son  of  his  said  nqphevi. 
lawfully  to  be  begotten,  and  the  heirs  of  such  eldest  mOi 
upon  condition  that  such  eldest  son  should  be  christaMd 
by  the  name  of  JF*.,  and  in  de&ult  of  issue  male  of  Ui 
said  nephew^  then  over  to  his  nephew  B.  and  his  ddest  m 
in  like  manner.  The  Court  of  King's  Bench  held  thit 
the  evident  intention  being  that  B.  and  his  issue  shoold 
not  take  until  the  male  issue  of  ^.  should  have  become  es- 
tinct,  A.  took  an  estate  tail  by  implication,  and  then  tk 
limitations  were  to  be  read,  to  A.  for  life,  remainder  to 
his  eldest  son  in  tail  male  (and  not  in  fee  as  had  beeo 
contended),  remainder  to  A.  himself  in  tail  male,  re- 
mainder over.  In  that  case  the  devise  was  to  a  ptf^ 
ticular  class  of  children,  <•  e.  the  eldest  sons  of  die  fint  j 
takers,  and  not  to  all  their  sons  generally.  In  the  Ill^ 
sent  case,  also,  the  limitation  is  to  a  particular  di«  d 
children,  viz.  to  children  living  at  the  death  of  Aft 
tenants  for  life,  and  not  to  all  the  children.  In  Arr 
V.  Swindells  (b)  a  gift  of  real  estate  to  A.  for  life,  ^ 
remainder  to  her  children  (without  any  words  of  fioi^ 
ation)  as  tenants  in  common,  and  in  case  A»  should  ft 
without  leaving  lawful  issue,  then  with  remainder  over» 
was  held  to  be  a  gift  to  A.  for  life,  with  renuunder  to 

(a)  8  7.  R.  9.  (6)  4  Ihifs.  S8S. 

V 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


M? 


T  children  for  life,  with  remainder  to  A.  in  tail.  It 
I  beeo  argued  that  the  will  must  be  construed^ 
one  part,  as  if  the  words  ^*  without  issue*'  were 
fooing  issue/*  but  the  Court  will  not  change  the 
rds  of  the  will  unless  it  be  clear  that  the  legal 
eot  of  the  testator  will  thereby  be  effected.  Now 
te  the  testator  first  gives  estates  for  life,  with  re^* 
inder  to  children  living  at  the  death  of  their  parents^ 
h  benefit  of  survivorship  if  any  of  them  die  without 
oe*  His  attention  would  naturally  be  next  drawn  to 
t  aapposidon  that  aU  such  children  might  die  without 
oe;  and  the  next  sentence  in  the  will  is  consistent 
th  that  supposition.  He  then  certainly  introduces  a 
use  wliich  is  inconsistent  with  that  idea,  viz.  a  limit- 
oa  to  the  issue  of  such  children  after  the  decease  of 
of  them  without  issue ;  and  it  must  be  iurther  argued 
It  the  words  *^  after  the  decease  of  all "  are  to  be 
ered  into  **  after  the  decease  of  any  i**  so  that  a  double 
oration  would  be  in  the  will,  the  effect  of  which  would 
to  Wi  in  limitations  which  are  in  themselves  contrary 
law,  as  Xjoo  remote.  But  although  a  court  of  justice^ 
construing  a  will,  may,  from  what  is  expressed,  neces- 
rily  imply  an  intent  not  particularly  specified  in  words ; 
i  it  cannot,  from  arbitrary  conjecture,  though  founded 
poQ  the  highest  degree  of  probability,  add  to  a  will,  or 
ipply  the  omissions.  Per  Lord  Mansfield  in  Chapman 
•  Eromn  (a).  Here,  the  best  course  will  be,  to  allow 
be  irill  to  stand  as  it  b  written,  and  put  such  con- 
(tmction  upon  it  as  the  words  will  admit  of.  And  the 
ksqU  of  such  a  construction  will  be,  that  JP.  C  Gallini 
^  take  an  estate  for  life ;   to  go  over,   if  he  dies 


1838. 
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(a)  5  Burr*  1634. 
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1833.        without  issue,  which,  in  other  words,  is  an  estate  taiL 
"■""■"       In   reference  to  the  gift  over  on  a  general  failure  of 

DoK  dem.  j     •        •  • 

Galuhi       the  issue  of  the  testator's  sons  and  daughters  it  may 
Oaluki.       he  observed  that  in  the  case  of  Bennett  v.  Lawe{a)f 
where  there  was  a  devise  to  Z>.,  Z^,  F.,  and  5.  (females]^ 
and  in  case  any  of  them  died  leaving  a  daughter  or 
daughters,  her  share  to  go  to  such  daughters  in  se* 
niority,  but  if  any  of  them,  27.,  Zi.,  V.f  and  S^  should 
die  withotd  issue  in  the  lifetime  of  JIf.,  C,  A.^  and  W^  tbe 
share  of  her  and  them  so  dying  to  go  to  JP.  and  otben 
in  succession,  all  the  rest  and  residue  of' tbe  devisor's 
estates  to  go  to  £). :  it  was  held  that  D.,  Zn,  V^  and  &, 
and  their  daughters,  took  estates  for  life  only,  notwith- 
standing the  limitation  over  on  a  general  failure  of  issuer 
and   that  D.   had   a   remainder  in  fee   in   the  whole. 
Therefore,  it  is  not  so  clear,  that  under  the  general  limit' 
ation  over,  in  default  of  issue  of  any  of  the  testitor's 
children,  as  contained  in  this  will,  an  estate  tail  must  be 
implied,  as  contended  on  the  other  side,  inasmuch  as  tbe 
word  stick  might  if  necessary  be  implied.     But  tbe  ooih 
struction  of  the  children  of  the  testator  taking  an  estate 
tail  (even  if  admitted)  wouM  not  be  inconsistent  with  a 
prior  gift  to  their  own  children  as  purchasers  for  liFeor 
in  tail.     In  Mortimer  v.  West  (ft)  the  authorities  do  not 
appear  to  have  been  considered,  and  the  issue  dying  io 
the  lifetime  of  the  first  takers  were  not  excepted  as  in 
the  present  case.     If  the  will  is  permitted  to  remain  as  it 
is  framed,  Alfred  Gallini  takes  an  estate  tail  as  proposed; 
if  it  be  altered,  there  will  still  be  enough  to  give  him  in 
estate  for  life;  and  in  either  view  of  the  case  theplaiotif 
must  be  nonsuited. 
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Lynch  in  reply.    Parr  v.  Swindells  {a)  is  distinguish-        I8S3. 
able,  because  there  was  no  devise  to  the  issue  of  the  ~  . 

Dos  dcnia 

grandchildren,  who  took  life  estates  only  as  tenants  in  Oaluiti 
comnion;  and,  if  not,  it  is  at  variance  with  Jesson  v.  Oaluni. 
Wright^  which  was  not  cited.  In  Doe  v.  Halley  (b\  an 
estate  of  inheritance  was  given  to  the  nephew's  eldest 
son :  here,  no  estate  of  inheritance  is  given  to  the  testa- 
tor's sons  and  daughters,  and  their  children.  Besides, 
in  Doe  v.  HaUey^  the  testator  gave  the  estate  on  coiV' 
dition  that  his  name  should  be  taken  by  the  eldest  son, 
thereby  shewing  the  intention  to  found  a  family.  Stress 
has  been  laid  upon  the  fact,  that  in  this  case  the  limit- 
ation, after  the  sons  and  daughters,  is  only  to  a  par- 
ticular class  of  children,  viz.  those  living  at  the  deaths 
of  the  sons  and  daughters ;  but  Langley  v.  Baldwin  (r) 
furnishes  an  answer  to  that  observation.  The  intent 
here  was  to  confer  an  estate  on  all  the  issue  of  the  sons 
and  daughters.  When  the  testator  refers  to  the  sur- 
vivorship among  the  sons  and  daughters,  he  refers  to 
the  failure  of  issue,  not  such  issue,  and  the  gift  over  is  • 
on  fiiilure  of  issue  generally ;  and  it  was  so  in  Mortimer 
V.  Wesi  (d). 

Cur.  adv.  vuU. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Coart,  first  stating  the  will  and  the  facts  of  the  case. 

In  this  ejectment  the  lessor  of  the   plaintiff  cannot 

iQcceed,  unless  he  establishes  that  Francis^  the  eldest 

WD,  took  an  estate  tail  in  the  whole  of  the  Berkshire 

property;  in  which  case,  that  estate  tail   would  have 

[^       descended  on  the  lessor  of  the  plaintiff,  as  eldest  son 

(a)  4  Ktoj.  283.  (6)  8  T.  R.  5. 

(0  I  P.  Wmt,  59.  note.    1  Equity  C.  Ahr.  185.        {d)  9  SSmoiu,  274. 

T  t  4  and 
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Oautmi 


Oalum* 


and  heir  of  the  body  of  Francit.  If  the  defeodMH,  and 
die  other  brothers  and  sister  of  the  lessor  of  the 
plaintiff  took  estates  for  lifi^  or  estates  tail  in  andifided 
shares,  as  tenants  in  common,  the  defendant  is  entitled 
to  onr  judgment ;  and  we  are  of  opinion  that  be  is,  either 
on  one  of  these  grounds  or  the  other. 

For  the  plaintiff  it  was  contended,  that  in  order  to 
effectuate  the  general  intent  of  the  testator,  the  particalsr 
intent  must  be  sacrificed:  and  that  here,  the  geneni 
intent  was,  that  all  the  heirs  of  the  body  of  the  defisee 
Francis  should  take  before  his  sisters  and  brother;  ai4 
therefore,  tliat  he  took  an  estate  tail  under  the  will. 

The  doctrine  that  the  general  intent  must  overmle 
the  particular  intent  has  been  much,  and  we  conoeifs 
justly,  objected  to  of  late ;  as  being,  as  a  general  pnpth 
sition,  incorrect  and  vague^  and  likely  to  lead  in  ils 
application  to  erroneous  results  (a).  In  its  origin,  k 
was  merely  descriptive  of  the  operation  of  the  role  ia 
ShMe^s  case ;  and  it  has  since  been  laid  down  in  otbeni 
where  technical  words  of  limitation  have  been  osedi 
and  other  words,  shewing  the  intention  of  the  testator, 
that  the  objects  of  his  bounty  should  take  in  a  diAreat 
way  from  that  which  the  law  allows,  have  been  rqected; 
but  in  the  latter  cases,  the  more  correct  mode  of  statiqg 
the  rule  of  construction  is,  that  technical  words,  or  wocdf 
of  known  legal  import,  most  have  their  legal  efiect,eveD 
though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  snch  a  nature  as  to  make  ii 
perfectly  clear  that  the  testator  did  not  mean  to  use  the 
technical  words  in  their  proper  sense ;  and  so  it  is  said 
by  Lord  Bedesdale  in  Jesson  v.  Wright  (6).  Thia  doctrine 


(a)  See  Powdl  on  Vemtes,  5d  ed.  c.  87.  toL  S.  p.  5SSU 
(»)  9Bb'gk,57. 


^ 
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of  general  and  particular  intent  ought  to  be  carried  no  18S8. 

fiinber  than  this ;  and  thus  explained,  it  should  be  ap-  

to  this  and  all  other  wills.     Another  undoubted  Oalunx 


role  of  construction  is,  that  every  part  of  that  which       OALuvt. 
the  testator  meant  by  the  words  he  has  used,  should  be 
carried  into  effect  as  far  as  the  law  will  permit,  but  no 
Ihrther;  and  that  no  part  should  be  rejected,  except 
what  the  law  makes  it  necessary  to  reject. 

We  have  now  to  apply  these  rules  to  the  instrument 
in  (piestion,  which  is  a  very  inaccurately  penned  will, 
and  to  some  part  of  which  it  is  impossible  to  give  any 
meaning  at  all  in  the  ordinary  mode  of  reading  it. 

It  is  perfectly  clear,  that  the  testator  meant  to  give 

a  remainder,  after  the  death  of  his  eldest  son  FranciSf  to 

his  {Francises)  child  or  children  livitig  ai  the  time  of  his 

ieceasef  or  bom  in  due  time  afterwards,  as  purchasers, 

sa  tenants  in  common,  and  not  as  joint  tenants ;  and  if 

the  limitation  to  the  children  had  stopped  there,  there 

is  no  doabt  it  would  have  given  them  estates  for  life. 

The  will  then  proceeds  to  give  an  equal  benefit  of  sur* 

viforship  among  the  rest  of  the  said  children,  if  more 

than  one,  and  any  of  them  shall  die  withotd  leaving 

ime:  if  it  stood  there,  as  the  testator  did  not  mean 

another  child  to  take  until  failure  of  the  issue  of  the 

first,  each  child  would  have  an  estate  tail  in  his  undi^ 

^ed  share.     Then  follows  a  clause  which  is  nnin- 

tdligible^  and  the  language  of  which  must  be  varied, 

border  to  give  it  some  meaning.     On  the  part  of  the 

ffaonliff,  it  is  proposed  to  read^  instead  of  the  words 

^^'mOumt  inuei*  the  words  ** leaving  issue" 

AasQining  that  alteration  to  be  right,  the  argument 
^oded  upon  the  whole  will  is,  that  the  testator  means 
^  estate  \A  to  each  of  his  sons  and  daughters  to  go 
^  the  whole  line  of  issue  of  those  sons  and  daughters 

respectively ; 
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1833.        respectively;  and  only  on  fiiilure  of  the  whole  line  of 

_  issue  to  ffo  over :  and  this  on  account  of  the  use  of  die 

Gallvki       term  issue  of  the  sons  and  daughters,  which  word  issue 

tUttUHii 

Galuvu      is  here  to  be  considered,  (as  it  generally  is),  a  word  of 
limitation,  and   equivalent  to  the  term  *^  heirs  of  the 
body,''  and  embracing  the  whole  line  of  lineal  descend- 
ants ;  and,  therefore,  it  is  contended,  that  each  son  and 
daughter  took  an  estate  tail  in  the  portion  left  to  him. 
But  if  the  term  **  issue  "  is  here  a  word  of  limitatioo, 
why  is  it  not  equally  so  in  the  part  in  which  the  estite 
is  given  over  to  the  surviving  children  of  the  sons  and 
daughters,  if  any  of  them  shall  die  without  leaving 
issue?     From  which  it  is  clear  that  the  testator  does 
not  mean  the  survivors  to  take,  till  failure  of  all  the 
issue  of  the  deceased  children.     If  the  term  **  issue"  has 
here  the  same  meanings  then  the  children  living  at  the 
time  of  the  death  of  the  sons  and  daughters  respectiveij 
must  take  estates  tail,  as  tenants  in  common,  in. their 
respective  shares,  with  cross  remainders  either  for  life  or 
in  tail  (which,  it  is  unnecessary  to  decide,)  and  thatqoei- 
tionwill  depend  upon  the  construction  of  the  veiy  ambi- 
guous passage  already  referred  to ;  with  remainder  to 
the  sons  and  daughters  in  tail,  in  their  respective  slum 
and  remainders  over :  and  this  construction  makes  die 
least  sacrifice  of  the  testator's   declared  intention;  it 
preserves  estates  to  all  his  grandchildren  living  at  die 
death  of  his  sons  and  daughters,  as  tenants  in  commoDf 
which  it  is  clear  the  testator  intended  to  give :  and  it 
also  includes  the  descendants  of  a  grandchild  dying  in 
the  son's  or  daughter's  lifetime,  though  the  estate  t> 
them  is  postponed  to  that  to  the  children ;  and  it  iiH-' 
eludes  all  the  issue  of  each  son  and  daughter  before 
estate  goes  over.     The   estate  tail  in  the  sons 
daughters  takes  effect,  not  in  derogation  o^  but  by 
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e^$ 


>r  remainder  on,  the  express  estates  given  to  the 
:hildren  of  the  sons  and  daughters ;  in  which  respect 
t  resembles  the  case  of  Doe  dem.  Bean  v«  Halley  (a). 
[t  is  true  that  these  grandchildren  cannot  take  estates 
or  life,  as  the  testator  intended,  for  the  rule  in  Shelleifs 
»se  prevents  it;  nor  the  children  of  those  children 
sstates  for  life  as  tenants  in  common,  for  the  rule  of  law 
igainst  perpetuities  prevents  that ;  but  this  is  unavoid- 
ible,  and  no  construction  can  carry  into  effect  all  the 
estator  wished. 

It  is,  however,  said,  that  the  term  ** issue,^  as  applied 

o  the  children,  is  not  to  be  read  as  a  word  "of  limit- 

itioD,  including  all  the  descendants,  but  is  explained  by 

the  context  to  mean  the  children  of  the  children  to 

whom  estates  for  life  are  before  given  ;  but  if  the  word 

issoe  means  children  in  one  part,  what  reason  is  there 

why  it  should  not  have  the  same  meaning  in  another? 

for  it  is  perfectly  clear  that  the  testator   intends  the 

estate  to  go  to  the  issue  of  the  sons  and  daughters,  in 

tbe  same  manner  as  to  the  issue  of  the  children ;  and 

the  same  description  of  persons  must  take  under  that 

denomination  in  both  cases.      Hence  if  the  word  iuue 

>>  to  be  construed  as   " children^*  it  b  to  be  so  con- 

ttroed  in  both   cases :   and  then   the  eldest  son,   the 

&ther  of  the  plaintiff,  certainly  did  not  take  an  estate 

t^lf  and  the  plaintiff  cannot  succeed. 

The  case,  therefore,  is  reduced  to  this  point:  the 
plsintiff  must  fail  unless  he  took  an  estate  tail ;  and  he 
could  not  take  an  estate  tail  unless  in  remainder,  the 
ddendant  and  his  brothers  and  sisters  having  previous 
estates  tail  in  the  property  in  question. 
The  cases  upon  which  the  plaintiff  principally  relies^ 

(o)  8  r.  R.  s. 


1888. 

Dradcm. 
Oalumi 


OaIU9U 


are 
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J  838.  are  that  of  Murtkwaite  v.  Jenkinson  (a),  which  is  oon- 
"  tended  not  to  be  distinffuishable  from  the  present^  and 
Galuni  JVoUen  V.  Andrews  {b).  In  the  first-mentioned  case  the 
Galuhx.  devise  was  to  the  nieces,  and,  after  their  decease^  to  the 
lanofid  issue  of  them  for  life ;  and,  if  either  of  the  nieces 
should  die  in  the  lifetime  of  the  others  without  issue  of 
her  body,  the  share  of  the  niece  dying  without  issue 
should  go  to  the  survivors  and  the  lawful  issue  of  tbe 
survivors.  This  case  is  an  example  of  the  proper 
construction  of  the  word  ^^  issue"  which  was  considered 
as  a  word  of  limitation,  embracing  all  the  deaceodaats, 
and  in  which  the  inconsistent  intent,  that  all  those 
descendants  should  take  for  life,  formed  no  reason  why 
they  should  not  take  at  all,  and  why  the  word  should 
not  be  construed  in  its  proper  and  legal  sense.  Here 
the  term  isst^  is  not  used  in  the  devise  in  remainder 
after  the  death  of  the  son  and  daughters ;  but  the  estite 
is  expressly  devised  to  the  children  living  at  the  death  oT 
the  sons  and  daughters,  which  circumstance  completely 
distinguishes  that  case  from  the  present. 

In  the  other  case  relied  on,  WoUen  v.  Andrews  (ft),  tin? 
devise  was  to  the  children  of  the  testator,  of  one  sixth  pai^ 
each  for  life ;  after  their  deaths,  to  all  and  singular  thei^ 
child  and  children  in  equal  parts,  and  so  on  fironcB 
children  to  children ;  and  if  any  of  his  children  shonld 
die  without  leaving  issue,  then  to  the  survivor.  It  wa0 
held  that  the  children  of  the  testator  took  an  estate  tail* 
This  differs  from  the  present  case  in  two  respecta  * 
Here,  the  devise  is  not  to  all  the  grandchildren,  hatt 
there  is  a  selection  of  lives  with  trustees  to  aopport* 
There,  there  was  no  alternative^  but  to  hold  that  there 

■ 

(a)  S  A  4*  C  357.  {b)  S  Bm^.  180. 
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WBS  to  be  a  series  of  estates  for  life»  or  an  estate  tail  in  1883. 
the  children*  Here,  there  is,  by  giTing  an  estate  tail  to  tZTZI 
the  ffrandchildren.  Oau4m 

Thinking,  therefore^  that  this  mode  of  constming  the      Oauiwi. 
will  gives  effect  to  the  greater  part  of  it,  and  as  far  as 
the  rules  of  law  will  permit,  the  whole,  whilst  that  con- 
tended for  on    the  part  of  the  plaintiff  strikes  out 
altogether  the  devise  to  the  grandchildren,  our  opinion 

is,  that  the  former  ought  to  be  preferred,  and  that  our 

jodgment  must  be  for  the  defendant 

Judgment  for  the  defendant 


Eliza  Kelly  asainst  Partington.  Tkwnday^ 


*iD 


Xoo.  14tb. 


INLANDER-     The  declaration  began  with  the  usual  ,^'7***^^lMl^-> 
•▼ennent  of  the  plaintiff's  good  conduct  and  charac-  »«»nd  count  4  fhCklY, 

.  Hated  thai  the  f%,d.Tt]^\ 

^)  and  stated  that  the  defendant,  contriving  and  intend-  defendant,  con- 
^^  to  injure  the  plaintiff  in  her  good  name,  &c.  as  a  intending  to 
nopwoman  and  servant,  falsely  and  maliciously  spoke  tiffataiiiop!!"* 
<»rtain  words  mentioned  in  the  first  count    The  second  ^'J^  ^^1. 
count  stated  that  the  defendant,  further  contriving  and  «ou.iy  ipokeof 

,  '  o  her,  at  such, 

Jnteoding  as  aforesaid,  falsely  and  maliciously  spoke  and  ^fJ^'^^'^fL. 
pttWishedof  and  concemins:  her,  as  such  shopwoman  (meaning  the 

«wj  o  '  r  ^  plainUff)  te- 

*n^  servant,   these  other  false,  scandalous,   malicious,  cretml  u  ^^ 
™  debmatory  words  following :  that  is  to  say,  '*  she  suting,  these  * 
(weaning  the  plaintiff)  secreted  l5.  6rf.  under  the  till ;  tThTrohbed!" 

The  declar. 
ation  alleged 
**  *Pedtl  damage,  that  one  S,  by  reason  of  the  words,  refused  to  take  the  plaintiff  into  bis 
**'*^^  After  a  general  verdict  for  the  plaintiff,  it  was  held,  that  the  woids  in  the  seeood 
^^W  if  sctionable  at  all,  were  so  only  by  reason  of  the  special  damage,  and,  therefore^ 
"•t  the  plaintiff,  if  entitled  to  recover,  ought  to  have  full  costs : 

^'i  secondly,  on  motion  in  arrest  of  judgment,  that  the  words  in  that  count  were 
^  dcfsBstory  in  their  nature,  and  therefore  a-ere  not  acuonable,  even  thouirh  followtd 
*»y  »pccial  damage, 

statingi 
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1883.       stating,  these  are  not  times  to  be  robbed  (a)."     The  de- 
'Tl  claration  condnded  with  an  allegation  of  special  damage^ 

QgamM  that  one  Stermingf  by  reason  of  the  speaking  of  the 
words,  refused  to  take  the  plaintiff  into  his  senrice  (b). 
The  jury  found  a  general  verdict  for  the  plaintiff  witb 
Is.  damages,  and  the  Master  having  declined  to  allov 
the  plaintiff  more  costs  than  damages,  a  rule  nisi  htd 
been  obtained  for  taxing  the  plaintiff  her  increased  costs 
in  the  cause,  against  which 

Sir  James  Scarlett  and  Kelly  now  shewed  cause.  The 
statute  21  Jac.  1.  c.  16.  5. 6.  which  enacts,  that  in  actions 
for  slander  where  the  jury  assess  the  damages  under  iOut 
the  plaintiff  shall  recover  no  more  costs  than  damages^ 
does  not  extend  to  cases  where  the  special  damage  is  the 
gist  of  the  action :  Savile  v.  Jardine  (c).  But  here  aQ 
the  counts  contain  words  actionable  in  themsdvtt 
[Campbell  (Solicitor-General)  intimated  that  he  should 
rely  on  the  second  count]  The  words  in  that  coant 
necessarily  import  a  charge  of  felony,  and  even  if  they 
were  ambiguous,  they  must  be  taken,  after  verdict,  to 
have  been  used  in  that  sense. 

Sir  c7.   Campbell  (Solicitor-General)    contrcu     Tb^ 
21  Jac,  1.  c.  16.  takes  away  costs  in  actions  for  words,  ^* 
the  damages  be  under  405. ;  but  Savile  v.  Jardine  (c) 
shews  that  if  there  be  any  one  count  for  words  no^ 
actionable  in  themselves,  and  special  damage  is  laid  re^ 

(a)  It  appears  that  the  latter  wordi,  <^8Utiog,**  &c.  were  in  fii^ 
part  of  the  ezpressioiu  supposed  to  have  been  used  by  the  defendant  bii^*' 
itir,  but  bad  by  mistake  been  inserted  in  this  count,  as  if  aUeged  by  hU** 
to  faata  been  spoken  by  the  plaintiffl 

(6J  Sea  XaOy  ▼.  Parting^on^  ^  B.  ^  Ad.  700.  (c)  H  H.  BL  S5U 

ferrir^ 
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ferring  to  all  the  counts,  and  the  plaintiff  has  a  verdict        1833. 
on  the  whole  declaration,  though  the  damages  be  less        *— -* 

IkXLLT 

than  4fOs.f  he  is  entitled  to  full  costs.  The  words  in  agahui 
the  second  count  would  not  be  actionable  but  for  the 
special  damage :  they  do  not,  of  themselves,  impute  a 
charge  of  felony ;  they  rather  import  that  the  plaintiff 
exercised  great  cautiop  in  taking  care  of  her  own  pn>- 
perQr*  IParAe  J.  If  the  words  are  to  be  taken  in  that 
sense,  can  it  be  said  that  the  damage  resulted  from 
them,  and  ought  not  the  judgment  to  be  arrested?] 


Denman  C.  J.     The  question  is,  whether  there  be 
any  count  in  the  declaration,  which  contains  words  not 
acuonable  in  themselves.  It  seems  to  me  that  the  second 
count  does  contain  such  words,  for  they  may  undoubt- 
edly be  considered  as  having  been  spoken  in  the  sense 
ascribed  to  them  by  the  Solicitor-General. 

Parke  J.  It  is  impossible  to  understand  the  words 
in  aoy  other  than  their  grammatical  sense ;  and  so  con- 
stniing  the  words  in  the  second  count,  they  are  not 
Actionable  in  themselves;  for  they  do  not,  necessarily, 
charge  the  plaintiff  with  a  crime.  What  the  effect  of 
that  may  be  ultimately,  it  is  unnecessary  to  say. 

\ 

\         Taunton  and  Patteson  Js.  concurred. 

•I 

1.  Rule  discharged. 

4  Sir  Jame5  Scarlett  then  obtained  a  rule  nisi  for  arrest- 

4       "%  the  judgment,  on  the  ground  that  the  words  in  the 
1       leoond  count,  taken  in  their  grammatical  sense,  were  not 

^paraging  to  the  plaintiff;  and,  therefore,  that  no  spe- 

^  damage  could  result  from  them. 

The 
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1 883.  The  SoUciior^General  in  Hilary  term  following  shewed 

'Z  cause.  The  words  in  the  second  count  (as  the  Court  has 

agamti       already  decided)  are  not  actionable  without  special  da- 

PAEVUIOfOV* 

mage.     The  question  is,  whether  they  are  actionable 
even  with  special  damage.    [^Denman  C.  J*     It  is  cod- 
taided  that  the  words  import  that  the  plaintiff  secreted 
her  own  money  from  excessive  caution.]     The  woids 
may  not  be  actionable  of  themselves,  but  such  wordsi  if 
a  jury  find  them  to  have  been  spoken  with  a  malidoos  in- 
tent to  injure  the  plaintiff,  as  charged  in  this  dedaratiooi 
are  actionable  by  reason  of  special  damage.  ComynsCK 
in  his  Digestj  tit.  Action  on  the  Case  Jar  D^kmalkm^ 
D.  SO.  after  having  stated,  under  the  previous  bcadf, 
many  instances  of  words  actionable  in  themselves,  isj^ 
that  an  action  may  be  maintained  for  *'  any  words  hj 
which  the  party  has  a  special  damage."    Even,  itkenkn, 
if  the  words  in  question  bore  the  sense  ascribed  to  tbcn^ 
yet  being  spoken  falsely  and  maliciously  with  inteot  to 
injure,  and  followed  by  special  damage,  they  are  action* 
able.     And  these  were  in  &ct  not  innocent,  but  di^ 
paraging  words,  or  at  all  events  equivocal;  and  it  waiftr 
a  jury  to  find  in  what  sense  tliey  were  used.     The  woid 
secreted  is  used  in  a  bad  sense,  it  usually  imputes  scnn 
bad  motive.  If  the  words,  ^*  stating,  these  are  not  timesto 
be  robbed,"  apply  to  the  plaintiff,  they  are  ambigaoos; 
they  may  have  been  used  by  her  as  a  pretence  ibr  secret* 
ing  money  belonging  to  another,  and  that  question  wtf 
for  the  jury.  [Littledak  J.    Suppose  a  man  had  a  rektioQ 
of  a  penurious  disposition,  and  a  third  person  knowing 
that  it  would  injure  him  in  the  opinion  of  that  rdatioOf 
tells  the  latter  a  generous  act  which  the  first  has  dooe^  ^ 
which  he  induces  the  relation  not  to  leave  him  mon^' 
would  that  be  actionable  ?J     If  the  wo|^s  were  spokei^ 

blsel^ 
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alsely  with  intent  to  injure,  they  would  be  actionable.        I8S3. 
At  all  events,  if  the  words  are  not  laudatory,  but  will 

Kelly 

Dear  a  bad  sense,  and  a  jury  might  find  (as  they  did        agmmt 

L        \    L        t  1*1  ,  r  .  Partwoton. 

tiere}  that  they  were  used  in  that  sense,  and  an  injury 
is  stated  to  have  ensued  in  consequence,  they  are 
ictionable. 


Sir  James  Scarlett  contra.     It  does  not  appear  by  the 
words  themselves,  or  by  any  innuendo,  whose  property 
the  l5.  6d»  was.     It  may  have  been  that  of  the  plain- 
dff,  and  if  so,  it  is  clear  that  the  words  do  not  import  a 
charge  of  felony.    They  cannot  amount  to  such  a  charge 
unless  it  be  assumed  that  the  property  meant  was  that  of 
the  defendant  or  some  third  person.   It  is  not  true  that  an 
action  may  be  maintained  for  words  of  praise  (not  used 
ironically)  if  followed  by  special  damage.     No  case  can 
be  cited  to  that  effect.     An  action  is  only  maintainable 
for  special  damage  when  it  is  the  natural  result  of  a 
wrongful  act     The  uttering  of  words  not  defamatory  of 
another  is  not  wrongful ;  and,  therefore,  even  when  fol- 
ded by  special  damage,  gives  no  ground  of  action. 
I^he  words  being  innocent  in  themselves,  there  is  no 
Eround  for  presuming  malice,  and  a  jury  cannot  infer  it. 


Denman  C  J.     The  declaration  alleges  that  the  de- 

f^dant,  intending  to  injure  the   plaintiff,    maliciously 

^ke  these  words :  *'  She  (the  plaintiff),  secreted  Is.  6d. 

^er  the  till ;  stating,   that  these  are  not  times  to  be 

n)bbed,"  by  reason  whereof  a  damage  ensued  to  the 

plaintifil    The  words  do  not  of  necessity  import  any 

thing  injurious    to   the  plaintiff's   character,    and    we 

think  that  the  judgment  must  be  arrested  unless  there 

he  something  on  the  face  of  the  declaration  from  which 

Vol.  V.  U  u  the 
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18SS.  the  Court  can  clearly  see  that  the  slanderons  matter  al- 
leged  is  injurious  to  the  plaintiff.    Where  the  words  are 

KXLLT 

against  ambiguous,  the  meaning  may  be  supplied  by  inDuendo; 
but  that  is  not  the  case  here.  The  rule  for  arresting 
the  judgment  must  therefore  be  made  absolute. 

LiTTLEDALE  J.     I  cannot  agree  that  words  laudatofj 
of  a  party's  conduct  would  be  die  subject  of  an  action 
if  they  were  followed  by  special  damage.     They  most 
be  defamatory  or  injurious  in  their  nature.     In  Comj/nii 
Dig.f  tit.  Action  on  the  Case  for  DrfamtUion  (D)  30.}  it 
is  said genetallt/f  that  any  words  are  actionable  by  which 
the  party  has  a  special  damage,  but  all  the  examples 
given  in  illustration  of  that  rule  are  of  words  defamatory 
in  themselves,  but  not  actionable,  because  they  do  not 
subject  the  party  to  a  temporal  punishment.     In  all  the 
instances  put,  the  words  are  injurious  to  the  reputation 
of  the  person  of  whom  they  are  spoken.     The  words 
here  are  extraordinary;  if  they  had  stood  merely,  "sbe 
secreted  Is,  6d,  under  the  till,"  they  might  perhaps  baie 
been  actionable,  but  coupled  with  the  subsequent  words» 
which  appear  only  to  import  great  caution  on  the  put 
of  the  plaintiff,  I  think  we  cannot  say  that  they  impote 
any  thing  injurious  to  the  plaintiff. 

Taunton  J.  I  am  of  the  same  opinion.  The  ex- 
pression ascribed  to  the  plaintiff,  "  these  are  not  tifliei 
to  be  robbed,"  seems  like  saying  that  times  are  so  bid 
I  must  hide  my  money.  If  Sienning  refused  to  take  the 
plnintiff  into  his  service  on  this  account,  he  acted  with- 
out reasonable  cause;  and  in  order  to  make  woiti^ 
actionable,  they  must  be  such  that  special  damage  JD^y 

be  the  fair  and  natural  result  of  them. 

Patt««o« 
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Patteson  J.    I  have  always  understood  that  the  spe-        183S. 
cial  damage  must  be  the  natural  result  of  the  thing  done. 
The   words   here  are  "  The  plaintiff  secreted    Is.  6d,        agamst 

PAETIKOTOWa 

under  the  till;  stating,  these  are  not  times  to  be  robbed." 
There  is  no  innuendo  stating  whose  money  it  was  that  she 
secreted ;  it  might  be  her  own.  Then  it  is  said  that  the 
words  are  actionable,  because  a  person  after  hearing 
them,  chose  in  his  caprice  to  reject  the  plaintiff  as  a 
servant.  But  if  the  matter  was  not  in  its  nature  de* 
fiunatory,  the  rejection  of  the  plaintiff  cannot  be  con- 
sidered the  natural  result  of  the  speaking  of  the  words. 
To  make  the  speaking  of  the  words  wrongful,  they  must 
in  their  nature  be  defamatory  {a). 

Rule  absolute. 

(a)  See  Vicars  ▼.  Wilcocks,  8  East,  1. 


on 


RiCKMAN  and  Another  agamst  Carstairs. 

ASSUMPSIT  on  a  policy  of  insurance  on  the  ship  Valued  policy 

"^^  of  insurance  o_ 

Mary  and  cargo.      The  declaration   set  out   the  ship  and  goods, 
policy  hereafter  described,  and  alleged  that  the  defend-  coast  otJfrica 
\        ant  had  assured  to  the  amount  of  200/.;  that  goods  to  ^rtofdlL* 
I        the  value  of  4800/.  were  shipped ;  that  goods  to  the  value  unl?Jd'King- 

£  dom,  with 

V  liberty  to  touch  at  all  ports  and  places  whatsoever  and  wheresoever;  to  trade  backwards  and 

A  lorvirdx  in  any  order,  and  to  call  at  or  proceed  to  the  Azures,  Madeira^  &c.  and  aU  Afiican 

s^  iriinds ;  beginning  the  adventure  on  the  goods  from  the  loading  thereof  aboard  the  said 

#  diip  twenty-four  boura  after  her  arrival  on  the  coast  of  Africa,  including  the  risk  in  boats  in 

^  wng  and  unloading,  with  liberty  to  load,  unload,  sell,  barter,  or  exchange  with  any  shipa 

tor  factories  wheresoever  she  might  call. 
1*  The  policy  does  not  protect  an  outward  cargo  shipped  before  the  vessel's  arrival  on 
tbecoait  of  ^^icfl. 

^  2.  A  cootiderable  proportion  of  tho  intended  homeward  cargo  not  being  shipped  at  the 
tune  of  a  total  b&s*  and  the  part  shipped  not  being  equal  to  the  value  put  on  the  goods  in  the 
P^icy:  Held,  that  the  valuation  was  opened,  and  that,  although  the  part  shipped  of  the 
h*newird  cargo,  together  with  a  part  of  the  outward  cargo  then  remaining  on  board,  made 
^Pthe  amount  named  in  such  valuation,  the  assured  could  recover  only  a  proportion 
^'"BKtod  on  the  part  of  the  homeward  cargo  shipped  at  tbe  time  of  the  loss. 


CARITAlftS. 


652  CASES  IN  MICHAELIdAS  TERM 

18S8.        of  1000/.  were  lost  in  a  boat  by  perils  of  the  sea;  and 
•  that  the  best  bower  anchor,  of  the  value  of  501,  was  lost 

RlCKMAW 

againu        by  perils  of  the  sea;  that  other  goods^  to  the  value  of 
3000/.,  being  a  part  of  the  said  cargo  in  the  said  policy 
mentioned,  were  taken  by  thieves ;  and  that  afterwards 
the  ship,  with  goods  to  the  value  of  10,000/.,  being  tbe 
cargo  in  the  said  policy  of  assurance  mentioned,  was  lost 
by  perils  of  the  seas.     At  the  trial  before  Denman  C  J., 
at  the  Guildhall  sittings,  December  1832,  the  policy  was 
proved,  and  purported  to  be  ^*  at  and  from  [the  coast  of 
Africa  to  her  port  or  ports  of  discharge  in  the  United 
Kingdom  of  Great  Britain^  with  liberty  to  touch  at 
all  ports  and  places  whatsoever  and  wheresoever,  to 
trade    forwards    and   backwards   and    backwards   and 
forwards,  and  in  any  order,  and  with  leave  to  call  at  or 
proceed  to  the  Azores^  Madeira,  Canaries,  Cape  de  Verda, 
SL  27iomas*s,  Princes,  and  Anabona,  Ascension,  and  all 
African  islands,   and  all   rivers  wheresoever,  for  aoy 
purposes.]     Upon  any  kind  of  goods  and  merchandizes, 
and  also  upon  the  body,  tackle,  &c.  of  the  ship  iMary]: 
beginning   the  adventure   upon   the   said    goods  and 
merchandizes,  from  the  loading  thereof  aboard  the  said 
ship  [twenty-four  hours  after  her  arrival  on  the  coast  of 
Africa"]  upon  the  said  ship,  &c.  [including  the  risk  in 
boats  and  craft  in  loading  and  unloading],  and  so  shall 
continue,  &c.,  until  the  said  ship,  with  all  her  ordnance, 
&c.,  and  goods  and  merchandizes  whatsoever,  shall  be 
arrived  at  [her  port  of  discharge  in  the  United  King- 
dom], upon  the  said  ship,  &c.,  until  she  hath  moored, 
&c.,  and  upon  the  goods  and  merchandizes,  until  the 
same  be  there  discharged,  &c. ;  and  it  shall  be  lawful 
for  the  said  ship,  &c.  in  this  voyage  to  proceed  and  sail 
to,  and  touch  and  stai^  at,  any  ports  or  places  wbatsoefer 

[and 


J 


CAEaTAIIIS. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  SBS 

[and  wheresoever,  with  liberty  to  dock  or  heave  down,        2833. 
to  load,  unload,  sell,  barter,  and  exchange,  all  or  either,        ' 

Rick  MAN 

goods  and  property,  with  any  ships,  boats,  craft  and  fac-     _  agmrui 
tories,  wheresoever  she  may  call  at  or  proceed  to,  also 
with  liberty  to  take  on  board  and  load  passengers,  with- 
out  being  deemed  deviation  and]  without  prejudice,  &c." 
The  ship  was  valued  in  the  policy  at  1200/.,  and  the 
cargo  at  4800^,  average  to  be  paid  on  each  species  of 
goods  as  if  separately  named.     The  words  above  in- 
cluded in  brackets  were  inserted  in  the  printed  policy 
in  writing.     The  loss  occurred  on  the  coast  of  Africa 
many  months   after   the  arrival  of  the  Man/  on  the 
coast;  and  at  the  time  of  the  loss,  she  had  on  board  a 
part  of  the  outward  cargo,  shipped  in  England,  which 
the  plaintiff's  witnesses  valued  at  800/.,  and  a  homeward 
cargo  taken  on  board,  valued  by  the  plaintiff's  witnesses 
at  4150/.    This  last  value  was  estimated  upon  the  prices 
of  the  goods  in  London.     Other  goods,  bespoken  for 
the  homeward  cargo,  had  not  been  shipped,  the  value  of 
which,  estimated  in  the  same  way,  was  about  600/. ;  and 
evidence  was  also  given  that  some  goods,  which  had 
actually  been  shipped  on  board  for  a  homeward  cargo, 
had  been  taken  on  shore  by  the  captain,  and  had  been 
there  stolen.      The  defendant's  counsel  admitted  the 
total  loss  of  the  ship  and  cargo  on  board  (a),  and  the 
underwriter's  liability  to  the  extent  of  the  valuation  of 
the  ship.    But  he  contended  that  the  policy  on  the  goods 
did  not  cover  the  outward  cargo,  and  that  therefore  no 
part  of  that  cargo   could   be   taken   into   account  in 
estimating  the  value  of  the  goods  lost;  and,  further, 

(a)  Some  property  was  in  fact  shewn  to  have  been  saved :  but  the  de- 
fendant's counsel,  in  rooring  for  the  rule,  admitted,  for  the  purpose  of 
the  present  case,  a  total  loss. 

U  u  3  tba*^ 
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18S3.        that  the  value  put  on  the  goods  in  the  policy  related 
■  only  to  tlie  homeward  cargo  intended  to  be  shipped 

agidnu  after  the  ship's  arrival  on  the  coast  of  Africa^  and  that 
therefore  the  policy  would  be  opened,  on  account  of  the 
proposed  homeward  cargo  having,  as  to  a  part,  never 
been  shipped,  and,  as  to  another  part,  been  unshipped  at 
the  time  of  the  loss.  Fraud  was  not  imputed.  The  Lord 
Chief  Justice  was  of  opinion,  that  the  policy  was  not 
opened ;  but  he  desired  the  jury  to  say,  on  the  suppcH 
sition  of  its  being  opened,  whether  there  were  goods  on 
board  to  the  value  of  4800/.  at  the  time  of  the  loss; 
telling  them  that,  on  the  above  supposition,  the  outward 
cargo  must  be  included.  The  jury  found  expresdy 
that  the  cargo  on  board  was  of  the  value  of  4S00L ;  and 
gave  a  verdict  for  the  whole  200/.  Sir  John  Campbellf 
Solicitor-General,  obtained  a  rule  nisi  for  a  new  trial 
in  Hilary  term  1833;  against  which,  in  Trinity  term 
1833, 

Sir  James  Scarlett j  F.  Pollock j  and  Blackbwme  shewed 
cause  (a).  First,  the  outward  cargo  was  protected  by 
the  policy.  It  will  be  contended  on  the  other  side  dnt 
the  words  "  beginning  the  adventure  upon  the  said 
goods  and  merchandizes  from  the  loading  thereof  aboard 
the  said  ship  twenty-four  hours  after  her  arrival  on  the 
coast  of  .^ica '*  limit  the  protection  to  such  goods  aa 
were  not  put  on  board  till  after  her  arrival  on  the  coast 
of  Africa:  and  Robertsofi  v.  French  will  be  cited (i)* 
The  words  of  the  policy,  in  that  case,  were  ^^  begioDing 
the  adventure  upon  the  goods  and  merchandizes  froai 
the  loading  thereof  aboard  the  said  ship  at  all,  any,  or 

(a)  Before  Denman  C.  J.,  LUiledafe,  Parte,  and  FiaaaimJ% 

(6)  4  East,  130.  (2d  point) 

every 


i 
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every  port  and  place  where  and  whatsoever  on  the  coast        18SS. 
of  Braxilj  and  from  the  17th  day  of  September  1800;" 

RlCKUAV 

and  the  Court  held  that  there  was  no  intention  to  insure        agakui 
an  outward  adventure  which  was  not  wound  up  at  the 
time  of  the  loss ;   and  that  the  indemnity  extended  to 
such  goods  only  as  were  shipped  on  the  coast  of  Brazil. 
There  the  loading  was  expressly  limited  to  the  place; 
and  that  decision  cannot  be  questioned.     Then  came  the 
case  of  Spitta  v.  Woodman  (a).      There  the  words  are 
^'beginning  the  adventure  upon  the  said  goods  from  the 
loading  thereof  on  board  the  said  ship,"  not  saying 
where ;  but,  in  the  earlier  part  of  the  policy,  the  ship 
was  insured  ^^  at  and  from  Gottenburgh  to,"  &c.     The 
Coart  held  that  goods  were  not  protected  which  were 
shipped  before  the  vessel  arrived  at  Gottenburgh ;  and 
Sir  Ji.  Mans/ield^s  reason  appears  (b)  to  have  been,  that, 
by  a  contrary  construction,  the  underwriter  might  be- 
come liable  to  an  average  loss  occurring  before  the  ship 
reached  Gottenburgh.     That  reasoning  has  been  shaken 
by  more  recent  dicta.     In  Gladstone  v.  Claj/  (c),   Bay^ 
ley  J.  answered  Sir  «/.  Mans/lM's  argument  (that  the 
underwriters  might  be  liable  for  damage  antecedent  to 
the  voyage  insured)  by  saying,  that  the  assured  would 
be  bound  to  prove  that  the  damage  occurred  during  the 
^ojage  covered  by  the  policy,  and  could  not  otherwise 
recover.     In  Hunter  v.  I^athley  (rf),  the  policy  was  at 
^d  from  Singapore^  PenaTig^  Malacca^  and  Batavia^  all 
^f  any,  to  the  ship's  port  of  discharge  in  Europe^  with 
'^ve  to  touch  and  stay,  and  trade  at  all  or  any  port  or 

(a)2raun/.416. 

(6)  2  Tauni.  423^  424.  and  £ee  note  (a)  on   Nonnen  v.    KettleweUf 

(<^)  1  if.  4-  &  425.  (d)  10  B.  cj-  C.  858. 

U  u  i  places. 
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16S8.        places,  whatsoever  and  wheresoever,  in  the  EaU  IndieSf 
^^""        Persia^  or  elsewhere,  &c.,  upon  goods  in  certain  vessels, 

RiCKMAV 

agtunst        beginning   the  adventure   from    *^  the   loading  thereof 
aboani  the  said  ships  as  aboroe!^     The  question  was, 
whether  goods  taken  on  board  after  the  ship  left  JSo^ 
via^  at  Sourabaya^  a  port  in  the  East  Indies  not  expressly 
named  in  the  policy,  to  which  the  ship  went  in  the 
prosecution   of  the   adventure,  were  protected.     Tbe 
Court  held  that  they  were.     In  Bell  v.  Hobson  {a)  tbe 
policy,  (which  was  ^^  at  and  from  Gottenburgh")  dif* 
fered  from  that   in  Spiila  v.  Woodman  {b)^  in  the  cir- 
cumstance that  the  ship  was  at  liberty   **  to   take  in 
and  discharge  goods  wheresoever  the  ship  niight  touch 
at,"  and  that,  at  the  foot,  there  was  added,  ^*  in  cod« 
tinuation  of  five  policies,"   which   were  described  bj 
dates  and  amounts ;  and  these  policies  had  the  wordi 
"  at  and  from  Virginia  to  her  port  or  ports  of  dischai]ge 
in  the  Unitpd  Kingdom,  or  any  port  or  ports,  place  or 
places,  in  the  Baltic/*  and  the  percentage  was  tovarj 
according  as  the  voyage  ended  at  Gottenburgh  or  else- 
where.    The  Court  there  held,  that  goods  shipped  at 
Virginia^  before  the  arrival  of  the  ship  at  Gottenbur^ 
were  protected  by  the  policy  upon  which  the  action  wis 
brought,  although  the  defendant  had  not  underwritten 
the  five  other  policies  (c) ;  and  Lord  EUenbonmgk  said 
that  the  construction  adopted  in  Spitta  v»  Woodman  (b) 
was  not  to  be  favoured,  and  still  less  to  be  extended; 
and  that  any  thing  indicating  that  a  prior  loading  was 
contemplated  by  the  parties  would  release  the  case  from 
that  strict  construction.     In  Gladstone  v.  Clay  (d),  the 


(a)   16JE:^s^240.  (6)  9  Taunt.  416, 

(c)  16  EaU,  343.  (d)  I  M.  f  S.  418. 


policy 
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policy  was  at  and  from  Pemambuco  to  Maranhamj  and        1833. 
at  and  from  thence  to  Liverpool^  beginning  the  adven-        — — 

RlCKMAW 

ture  opon  the  said  goods  from  the  loading  thereof  on        against 

board  the  said  ship,  wheresoever,  ^c. ;  and  it  was  held, 

that  goods  shipped  before  the  ship  arrived  at  Pemam" 

bucOy  and  lost  after  such  arrival,  were  protected.    The 

words  here  are,  beginning  the  adventure  upon  the  goods 

from  the  loading  thereof  aboard  the  said  ship,  ^^  twenty- 

foar  hours  after  her  arrival  on  the  coast  of  Africa:** 

the  latter  words  being  in  writing.     It  is  not  as  if  the 

insurance  had  been  *^  from  the  loading  of  the  goods  on 

the  coast  of  Africa :"  and  the  liberty  of  touching  at  all 

ports,  and  trading  backwards  and  forwards,  given  by 

the  written  words  of  the  earlier  part  of  the  policy,  shew 

that  the  parties  looked  to  a  trading  voyage,  and  to  a 

risk  continued   from   preceding   policies  on  the   same 

subject  matter,  as  in  Bell  v.  Hobson  {a) ;  for  a  policy 

on  goods  outwards  usually  limits  the  risk  to  twenty- 

foar  hours  after  the  ship's  arrival.     It  could  not  be 

supposed  that  the  outward  cargo  was  to  be  unshipped 

within  twenty-four  hours  of  the  arrival.     If  the  words 

"loading  thereof"  are   to   be   strictly  connected  with 

the  words    **  twenty-four   hours   after   her   arrival   on 

the  coast  of  Africa,**  goods  shipped  within  less  than 

twenty-four   hours   after    the  ship's   arrival,    and   lost 

thirty-six  hours  after,   would   not  be  protected,  since 

there  is  as   much   ground   for   applying  the   time   to 

the  loading  as  the  place.     The  twenty- four  hours  are 

named  for  the  purpose  of  defining  the  time  at  which  the 

Jisk  commences,  and  do  not  refer  at  all  to  the  printed 

ft 

(a)  16£a</,240. 

words 
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18S3.        words  ^^  from  the  loading  thereof:"  indeed,  the  policy 
miffht  be  construed  as  if  these  printed  words  were  striKk 
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agahui        out.     If  they  be  inconsistent  with  the  written  words,  the 
latter  must  control  the  contract.     Brokers  never  strike 
out  words  from  the  printed  forms,  but  only  add.    [Af- 
tesoti  J.     You  do  not  say  the  goods  would  be  protected 
in   case  of  a   loss   within  twenty-four  hoars.]     That 
would  be  out  of  the  protection  for  a  different  reason; 
the  risk  on  the  policy  would  not  have  commenced  at  all, 
in  consequence  of  the  limitation  as  to  time,  whatever 
goods  the  policy  related  to.     Then,  as  to  the  written 
words,  *^  including  the  risk  in  boats  and  craft  in  load- 
ing and  unloading,"  if  these  be  applicable  to  the  no- 
loading  of  the  outward  cargo,  they  are  sufficient,  beii^ 
written,  to  control  the  unwritten  part  of  the  policj; 
and  it  cannot  be  said  that  the  unloading  is  confined 
to  goods  laden  on  the  coast  of  Africa  only,  for  the 
arrival  is   all    that  can   be   read    as   connected  with 
Africa.     IParke  J.     In  Park  v.  Hammond  {a\  whae 
goods  were  shipped  from  Malaga,  and  the  owner  desired 
his  broker  to  insure  them  from  Gibraltar  to  DMit 
saying  that  he  would  take  on  himself  the  risk  frmn  ifr- 
laga  to  Gibraltar^  the  Court  of  Common  Pleas  held  il 
to  be  clear  that  a  policy  on  the  goods,  ^^  at  and  fron 
Gibraltar  to  Dublin,*'  not  stating  them  to  have  been 
laden  at  Malaga,  did  not  protect  them,  and  was  not  io 
compliance  with  the  order.] 

Secondly,  the  policy  is  not  to  be  opened  on  the 
ground  of  a  part  of  the  cargo  not  being  on  board  «t 
the  time  of  the  loss.     There  is  no  pretence  oftnxii 

(a)  2  Afarsh.  1 89.     iS.  C.  6  Taunt,  495. 

here; 
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here;  the  jury  have  fouDd  that,  if  the  policy  be  open,        183S. 
there  was  enouirh  on  iioard  to  cover  the  value  insured. 

^  RiCKMAK 

Lord  Kenyon^  in  Shawe  v.  Felton  (a),  expressed  himself     ^agamst 
strongly  against  opening  valued  policies;  and  the  Court, 
in  that  case,  would  not  allow  the  consumption  of  the 
ship's  stores,  which  had  taken  place  during  the  voyage, 
to  be  deducted  from  the  value,  no  fraud  being  shewn. 
The  true  effect  of  such  policies  is  explained  in  the  judg- 
ment of  Lord  Mansfield  in  Lewis  v.  Rucker  (&),  from 
which  it  appears  that  the  value  fixed  is  conclusive,  unless 
firaud  be  shewn.     In  Forbes  v.  Aspinall  ic\  a  ship  had 
gone  out  on  a  seeking  voyage,  and  had  not  obtained  a 
cargo ;  and  it  was  held  that  the  valued  policy  on  the 
frdght  did  not  attach.     That  is  not  like  the  present 
case;  and  in  MorUgamety  v.  Eggington  {d)  a  valued  policy 
was  supported,  where  a  cargo  had  actually  been  obtained, 
of  which,  however,  a  part  only  was  on  board,  the  jury 
having  found  that  the   insurance  was  not  colourable, 
and  the  policy  not  a  wager.    If  the  policy  can  be  opened, 
though  in  the  absence  of  fraud,  by  reason  of  a  part  of 
the  intended  cargo  not  being  shipped,  the  omission  of 
the  most  trifling  part  would  open  the  policy.     Indeed, 
if  Forbes  v.  Aspinall  (c)  be  applicable,  the  consequence 
would  be,  that  on  an  insurance  of  freight  valued  at 
5000/.,  the  freight  on  the  intended  cargo  being  5100/., 
the  policy  would  be  opened  if  the  cargo  corresponding 
^  the  5000/.  only  were  shipped. 

Sir  i7.  Campbelly  Solicitor-General,  and  Mauley  contri^ 
^^fe  desired  by  the  Court  to  confine  themselves  to  the 

(a)  2  E€ut,  114. ;  and  see  Le  Cms  t.  Hughes,  cited.  Ibid.  113. 
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1833.        second  question.     The  underwriter  is  bound  bj  the 
^  valuation  on  the  freight  and  goods,  only  where  all  the 

against        cargo,  which  was  the  subject  of  the  contract,  is  on  board. 
On  any  other  construction,  the  effect  of  the  policy  would 
often  be,  not  to  indemnify,  but  to   confer  a  positive 
profit*     Suppose  there  were  only  100/.  worth  on  board, 
of  a  cargo  valued  at  3000/.,  could  the  underwriters  be 
called  on  to  pay  the  2900/.  ?     It  is  true  that,  in  the  case 
of  stores,  the  underwriters  are  not  allowed  to  deduct  for 
the  consumption  de  die  in  diem^  and  this  b  all  HbsxShawt 
V.  Felton  {a)   establishes.      There  the   whole  subject- 
matter  was  on  board  at  the  commencement  of  the  risL 
The  present  insurance  is  on  goods;  and  the  cargo  to 
which   the  contracting  parties   looked    never  was  on 
board.     There  is  no  distinction  between  insurance  oo 
freight  and  on  goods ;  and,  therefore,  Forbes  v.  As^ 
nail  (&),  which  was  on  freight,  is  in  point.     In  that  case, 
both  SAaxDe  v.  Felton{a)  and  Montgomery  y.  EggingtoM  (e) 
were  considered ;  and  in  MarsfuiU  on  Insurance^  b.  L  cb.  7. 
§  5.,  it  is  stated  as  the  result  of  later  cases,  **  that  tbe 
insured  can  only  recover,  whether  on  an  open  or  « 
valued  policy,  for  the  freight  of  goods  actually  pot  oo 
board,  or  of  which  the  shipment  has  been  contracted 
for ;"  and  Forbes  v.  Cawie  (rf),  and  Forbes  v.  AspinaB(h)i 
are  referred  to.     IParke  J.  Then  comes  the  difficaltff 
what  is  a  cargo  sufficient  to  entitle  the  jury  to  say  that  that 
has  been  shipped,  to  which  the  valuation  in  the  policy 
refers  ?  that  was  not  considered  in  Forbes  v.  AspinaU[b\] 
The  jury  might  consider  what  was  a  reasonable  quantity 
to  be  carried  as  a  cargo.    IParke  J.  Supposing  the  policy 

(a)  9  Eatt,  109.  (6)  l»i?^rf,325. 

(c)  5  7.  R.  362.  (d)  1  Camp,  590L 

to 


J 
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to  be  opened,  two  terms  are  unknown  of  the  proportion  1833. 
by  which  the  average  is  to  be  estimated.]  The  cargo  " 
contemplated  may  be  estimated  by  the  outward  cargo;  agfittm 
for,  in  an  African  voyage,  we  may  presume  that  the 
whole  outward  cargo  was  intended  to  be  bartered,  or 
evidence  might  be  given  as  to  the  intention  of  the  as« 
snred,  or  the  capacity  of  the  ship,  so  as  to  shew  what 
is  the  full  cargo  on  which  the  proportion  is  to  be 
estimated.  iPattesonJ.  By  treating  this  as  an  open 
policy,  you  raise  a  difficulty  as  to  the  first  point ;  for 
much  of  the  outward  cargo  will  be  unprotected,  if  the 
valuation  in  the  new  policy  do  not  attach  till  the  ship  be 
finally  laden  with  her  homeward  cargo.  Then  may  not 
the  circumstance,  that  there  is  a  valuation  on  the  face  of 
the  policy,  be  a  ground  for  inferring  that  this  was  in- 
serted to  protect  the  outward  cargo  ?  For  all  the  dif- 
ficulty would  vanish,  if  the  parties  meant  to  apply  the 
valuation  to  whatever  might  remain,  at  any  time  during 
the  trading  voyage,  of  the  old,  and  whatever  might  be  then 
shipped  of  the  new.]  That  difficulty  might  arise,  if  it 
were  assumed  that  the  outward  cargo  is  to  be  unshipped 
by  a  bargeful  at  a  time,  and  exchanged  piecemeal  for  a 
homeward  cargo :  but  the  ship  may  exchange  the  whole 
outward  cargo,  for  a  complete  homeward  cargo  at  once. 
Besides,  there  is  no  ground  for  assuming  the  existence 
of  an  outward  insurance  terminating  in  twenty-four 
hours.  The  outward  insurance,  if  there  were  one, 
might  be  on  the  usual  terras,  to  determine  on  the  safe 
landing  of  the  goods :  and,  if  so,  there  would  be  a 
double  insurance,  supposing  the  new  insurance  to  pro- 
tect the  outward  cargo.  It  cannot  be  contended  that, 
whenever  the  loss  happens,  the  cargo  on  board  is  pro- 
tected: 
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1833.  tected  :  for  suppose  all  the  outward  cargo  to  have  been 
""■""  discharged,  and  none  of  the  homeward  shipped ;  in  SQcb 
agttiHst  a  case,  the  valuation  could  not  be  supported.  Bat,  theo, 
if  the  valuation  be  not  conclusive  in  all  cases,  it  follows 
that  it  will  be  opened  by  tlie  subtraction  of  a  part  of  the 
homeward  cargo.  [_Patteson  J.  If  tliere  were  no  goods 
on  board,  there  could  be  no  loss  of  goods.]  Then 
suppose  only  one  bale  on  board.  Even  supposing  the 
policy  to  be  opened,  the  valuation  will  not  be  altogether 
inoperative;  for  it  will  prevent  any  dispute  as  to  the 
value  of  the  whole  contemplated  cargo.  Thus,  if  a  valued 
policy  on  sugar  be  opened,  on  the  ground  of  only  feor 
fifths  of  the  intended  cargo  having  been  shipped  and  kety 
the  underwriter  will  pay,  not  a  value  to  be  now  put  oo 
the  lost  sugar,  but  four  fifths  of  the  sum  underwritteiL 

Cur.  adfkvdL 


Demman  C.  J.,  in  this  term,  delivered  the  ji 
of  the  Court. 

Afier  stating  the  facts,  his  Lordship  said:  —  In  this 
case  it  is  with  regret  that  we  find  ourselves  obliged  to 
come  to  the  conclusion  that  the  plaintifis  are  not  en- 
titled to  recover  for  a  total  loss;  because  it  appein 
very  likely  that  the  assured  intended  by  this  policjf 
to  insure  both  the  outward  and  homeward  cargo,  and 
to  have  valued  both ;  inasmuch  as  a  great  part  of  the 
outward  cargo  would,  in  such  a  voyage,  remain  oo 
board,  and  would  be  continually  varying  in  the  course 
of  barter,  and  nothing  is  more  probable  than  that  the 
entire  cargo  should  be  valued,  to  prevent  difiicul^  ^ 
valuation  in  the  case  of  loss.  Unfortunately,  however, 
they   have    used    words   which    will    not,    we    think, 

efiectoate 
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effectuate  that   intention.      The  question  in  this   and         1888. 
other  cases  of  construction  of  written  instruments  is,  not 

RlCRMAW 

what  was  the  intention  of  the  parties,  but  what  is  the      ^agminst 
meaning  of  the  words  they  have  used. 

The  cases  of  Bobertson  v.  French  (a),  Spitta  v.  fVood" 

man  (ft),  Homeyerv.  Lushington  (c),  Langhorn  v.  Hardy  (d), 

and   others,  have  established  that  where  the  policy  is 

upon,  goods,  *^  from  the  loading  thereof,"  either  at  a 

particular  place,  or  in  blank  upon  a  voyage  from  one 

place    to    another,    it    does    not   attach   upon  goods 

previously   on   board;    but   this,   being  a   strict  con-* 

struction,  has  been  relaxed  where  there  was  any  thing 

upoD  the  face  of  the  instrument  to  satisfy  the  Court  that 

the  policy  was  intended  to  cover  goods  previously  on 

board.    Thus  in  Bell  v.  Hobson  {e)y  where  the  policy  was 

declared  to  be  ^^  in  continuation  of  others,"  which  were 

upon  a  voyage  to  tlje  port  from  which  the  risk  insured 

began,  and  in  Gladstone  v.  Clay  (^),  where  the  words  used 

were  *^  wheresoever,  &c.,"  it  was  held  that  the  assurance 

was  not  confined  to  goods  put  on  board  in  the  course  of 

the  voyage  insured. 

The  question  then  is,  whether  there  is  any  thing 
disclosed  upon  the  face  of  this  policy  by  which  the 
Court  can  be  convinced  that  it  was  intended  to  attach 
upon  the  outward  cargo,  the  nature  of  the  voyage,  of 
which  the  underwriter  must  be  presumed  to  be  cogni- 
zant, being  also  taken  into  consideration. 

The  only  circumstance  which  can  have  this  effect,  is 
the  memorandum,  which  declares  the  insurance  to  be 

(a)  4  East,  130.  (b)   2  Taunt,  416, 

(c)    \ 5  East,  46,  (d)  4  Taunt,  630. 

(e)   16  Eoit,  240.  (^)  I  M,  ^  S,41S, 
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1833.        <<  on  the  cargo  valued  at  4800/V'  ^^^  ^^  occurred  at  one 
-^  time  to  a  part  of  the  Court,  that  this  raised  a  presomp- 

'^ff**'^        tion   that   the   parties   contemplated   such   a  cargo  to 
be   the  subject  of  the  assurance  as   was   capable  of 
being  valued   at  the  full   amount   insured,  when  the 
policy  attached,  f .  e.  when  the  ship  had  arrived  twentf* 
four  hours  on  the  coast  of  Africa^  and  that  the  entire 
cargo,   consisting  of  outward   and    homeward  goodsi 
would   alone  answer   that  description.      If  this  were 
clearly  the  meaning  of  this  clause,  we  agree  that  we 
might  reject  or  qualify  the  words,   ^*  from  the  loading 
thereof  aboard  the  said  ship,"  as  we  certainly  might 
have  done  if  it  had  been  said  expressly  in  the  memo- 
randum, that  the  insurance  was  on  the  cargo  both  ool* 
ward  and  homeaxirdj  valued  at  4800/.      But  the  di^ 
ficulty  is  to  make  out  that  this  is  clearly  the  meaniag 
of  the  memorandum  in  question. 

Suppose  the  words  of  the  memorandum  had  beeiit 
*'  on  the  homeward  cargo,"  valued  at  the   same  sod, 
would   there  have  been  any  inconsistency  in   making 
such  a  valuation,  and  would  the  fact  therefore  of  making 
such   a  valuation   enable  the  Court  to   say,  that  the 
word  homeward  must  be  rejected,  and  the  insurance  ap- 
plied to  the  whole  of  the  goods  on  board  ?    Or  suppose 
that  in  the  earlier  part  of  the  policy,  the  insurance  baJ 
been    ^^upon   any   kind   of  goods   and    merchandises, 
laden  on  board,  after  twenty-four  hours  after  arrival  on 
the  coast  of  Africa^^  would  the  valuation  by  the  me- 
morandum  in   any  way  have  qualified   or   varied  the 
subject  of  assurance  ?     If  it  would  not,  neither  can  it 
in  the  present  case ;  for  the  declaration  in  the  policy^ 
that  the  adventure  is  to  begin  from  the  loading  thereof 

aboard 


■ 


?ard  cargo ;  because,  on  such  a  voyage,  it  is 
i  say  what  the  value  of  a  full  home  cargo  will 
bat  proportion  of  a  fall  cargo  is  on  board  at 
of  the  loss.     That  difficulty  occurred,  and 

the  same  extent,  in  Forbes  v.  AspinaU{a\ 
does  not  seem  to  have  been  brought  to  the 
r  the  Court;  but  it  cannot  enable  us  to  re* 
irds  which  cause  the  policy  to  attach  on  the 
cargo  <Hily,  and  to  declare  that  the  policy  was 
odade  both. 

ik^  therefore,  that  there  should  be  a  new 
it  wiU  be  much  better  to  refer  the  average 

plaintiffi  are  clearly  entitled  to  recover  it 

Rule  absolutew 
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Tkurtday.  THc  KiNG  Qgoifist  Heming. 

Nov.  14tb.  ^^ 

A  party  who  A    RULE  nisi  had  been  obtained  for  a  crimnial  ia- 
CouiTfo^  a  cri.  formation    against    the    defendant,    on  affidavits 

ation  agaiim  a  Stating,  that  at  an  election  for  members  of  parliameQt 

b^h^f  dut  ^^^  *^  northern  division  of  the  county  of  Waraick^  at 

as  a  magistrate  Nttneoton^  one  of  the  polling  places  of  that  division,  a 

as  well  as  an  in-  ^  '  r         ft  r  -» 

diyidual,  mutt,  riot  had  taken  place,  and  that  the  defendant,  a  magia- 

before  motion,  ,  ^ 

give  notice  to  trate  of  the  county,  had  neglected  his  duty,  by  refusiog 

the  defendant 

of  his  intended  to  Call  in  the  military,  or  to  establish  a  sufficient  force 

to  repress  the  riot,  and  also  that  he,  defendant,  bad  takeD 
an  active  part  in  the  riotous  proceedings. 


Sir  J.  Campbell  (Solicitor-General)  now  objected  that 
notice  of  the  application  to  the  Court  had  not  been  given 
to  the  defendant,  before  the  criminal  informatioa  was 
moved  for. 

Sir  James  Scarlett  contra,  contended  that  the  defend- 
ant was  charged  with  an  offence,  including  a  breach  of 
his  duty  as  an  individual  as  well  as  a  magistrate^  and 
therefore  that  the  want  of  notice  was  no  answer  to  tbc 
application. 

Denman  C.  J.  It  is  an  established  rule  of  practice^ 
that  no  application  for  a  criminal  information  can  be 
made  against  a  magistrate  for  any  thing  done  in  the 
course  of  his  office,  without  previous  notice*  It  is  tniCi 
that  in  this  case,  some  acts  attributed  to  the  de- 
fendant are  such  as  any  individual,  not  a  magiatrate^ 
might    be  indicted   for.      Whether  we    shoaM  have 

gianted 
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ranted  a  criminal  information  for  such  acts  alone  may        1833. 

2  doubtful    As  some  of  the  acts  stated  in  the  affidavits  " 

The  Kino 

3  affect  this  defendant  in  the  character  of  a  magis-        agahut 
ate,  the  case  falls  within  the  general  rule  which  re- 
lires  notice.     The  rule  for  the  criminal  information 
ust  be  discharged. 

Rule  discharged. 


Hkmihg. 


'he  King  against  The  Justices  of  the  West  Thunday. 

Kidmg  or  Yorkshire. 

Bower  against  The  Accounts  of  the  Commis- 
sioners of  Meltham  Inclosure.) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  By  statute, /,jff;/».  ^^aT 

^J^  ,  parties  were 

calling  upon  the  Justices  of  the  West  Riding  to  enabled  in  cer- 
enter  continuances  and  hear  the  appeal  of  James  Botwer  appeal  to  the 
against  the   accounts   of  Frederick  Robert  Jones  and  for^i^rticuhtf 
Joufh  Taylor^  the  commissioners  for  inclosing  lands  in  ten^ays^nodw. 
flic  manor  of  Meltham  in  the  said   ridinif)  which  ac-  "^^  **^^  *^^ 

B'  nothing  as  to 

counts  purported  to  have  been  examined  and  siirned  by  further  notice 

,^\  O  J    intheeTentof 

^Wain  justices  of  the  riding,  on  certain  days  in  1831  such  appeal 

,  being  respited, 

^  1832.     It  appeared  by  the  affidavit  in  support  of  nor  did  it 

^1         ,  appear  that 

^  rule,  that  the  accounts  were  passed  under  an  act,  there  was  any 
^1  G.  4.  and  1  JF.  4.  c.  49.,  private,  for  amending  a  ©n  the  subject 
fonner  act  respecting  the  Meltham  inclosure.     By  the  g/ol!l?^Anr 
»ct  of  W.  4.  it  is  provided   (sect.  20.)  that  "  if  any  Jl^ntltme^f 
person  shall   think   himself  affgrieved    by    any   thin"  which  due 

<^G  J  J  rt   notice  had  been 

"One,  or  omitted  to  be  done,  in  pursuance  of  this  act  g»ven,  was  re- 
spited, and 
^  the  said  recited  acts,  or  either  of  them,  he   may  came  on  at  a 

subsequent  ses- 
i^»  pursuant  to  the  respite^     The  appellant  was  called  upon  to  prove  that  he  had  given 
>>(>ce  of  trial  of  the  retpifed  nppenl,  tod  on  his  failing  to  do  so  the  appeal  was  dismissed: 
Bdd,  that  the  sessions  were  wrong  in  requiring  such  notice,  and  that  the  case  was  one 
i»Ucfa  this  Court  might  over-rule  their  decision.    Mandamus  granted  to  hear  the  appeal* 

X  X  2  appeal 
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1833.        appeal  to  any  general  or  quarter  sessions  c£  the  peMe, 

J-  to  be  holden  for  the  west  riding  of  the  oountjr  of 

agakut        York,   within   four   calendar   months    next   after  the 

The  Justicei  of 

the  West       cause  of  complaint  shall  have  arisen,   giving  to  the 

Riding  of  , 

YoKKAHiEs.     said  commissioners,  and  to  the  party  or  parties  eoo- 
cerned,  notice  in  writing  of  such  appeal  and  of  the 
matter  thereof,  ten  days  at  least  before  such  general  or 
quarter  sessions  (except  with  respect  to  the  accounts  of 
the  said   commissioners),    which,   notwithstanding  die 
same  shall  have  been  examined  and  published  as  afim- 
said,  may  be  appealed  against  at  any  time  within  ox 
calendar  months  after  the  date  of  the  award  of  the  siid 
commissioners,  on  giving  to  the  said  commissioners  sndi 
notice  as  last  aforesaid."     Notice  of  the  present  Bppal 
was  given  in  due  time  for  the  quarter  sessions  holden 
at  Wakefield  in  January  1833 ;  and  due  notice  was  after- 
wards given  that  the  appellant  would   move  at  those 
sessions,  that  the  appeal  might  be  respited  to  the  next 
general  quarter  sessions  to  be  holden  at  Pontefrad%  and 
also  that  the  said  accounts  might  be  referred  to  a  joscioe 
of  peace,  or  some  other  person,  to  be  by  him  ezanuDed 
and  balanced.     The  respite  was  moved  for  and  graotedi 
but  the  respondents  would  not  agree  to  refer  the  ac- 
counts.    The  Pontefract  sessions  were  holden  on  the 
Sd  of  Aprils  and  the  1 1th  of  that  month  was  appcHDted 
for  hearing  the  appeals.     On  the  said  3d  of  ^P*^  ^ 
appellant  gave  notice  to  the  respondents,  that  he  duwld 
again   move   to   respite   the   appeal   till   the  foUowiog 
sessions,  on  the  grounds  that  the  commissioners  had  not 
passed  the  whole  of  their  accounts,  and  that  the  bills  of 
their  clerk  had  not  been  delivered  in  and  taxed.    The 
respondents  on  being  served  with  such  notice  did  not 
say  that  they  should  prepare  to  try  the  appeal,  or 
should  oppose  the  respite.    The  motion  foe  a  respite 

was 
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WRS  made  on  the  11th  of  Aprils  and  adjourned  to  the  1833. 
ISthy  when  it  was  renewed,  and  the  appellant  again  — 
proposed  a  reference  of  the  accounts,  which  the  re-        agqinu 

The  Justices  of 

^XHidaits  would  not  agree  to.  The  chairman  intimated  the  West 
that  the  appeal  must  be  called  on  in  its  turn,  and  that  Touohieb. 
if  the  appellant  was  not  prepared  to  try,  it  must  be 
Btnick  ouL  The  appeal  was  then  called  on,  and  the 
majority  of  the  bench  having  refused  to  respite,  and 
the  respondents  declining  to  refer,  except  upon  terms 
disapproved  of  by  the  appellant,  the  appellant's  counsel 
said  be  would  go  on  with  the  appeal.  The  respondents 
then  called  upon  him  to  prove  his  notice  of  appeal  for 
the  PonUfract  sessions.  No  such  notice  had  been  given, 
or  consklered  necessary,  by  the  appellant;  and  the 
sessions,  in  consequence,  dismissed  the  appeal.  In  an 
affidavit  made  by  one  of  the  respondents  in  opposition 
to  the  rule,  it  was  stated  that  the  appeal  was  originally 
entered  and  respited  at  the  October  sessions  1832 ;  that 
the  deponent  on  receiving  notice  of  a  motion  to  be  made 
at  the  Pontefract  sessions  for  a  further  respite,  gave  no 
intimation  that  he  should  not  prepare  to  try,  and  did  in 
fiict  so  prepare;  that  the  appellant's  counsel  in  the 
ooiurse  of  his  application  to  the  court  at  Pontefract  on 
the  1 2th  of  Aprils  admitted  that  he  was  unprepared  to 
try;  and  that  although  one  of  the  counsel  for  the  re- 
spondents called  upon  the  appellant's  counsel  to  ^^  prove 
his  notice,"  the  point  as  to  notice  of  appeal  to  the 
then  sessions  was  not  raised  or  decided,  and  the  appeal 
did  not  go  off  on  that  ground,  nor  was  the  trial  of  the 
appeal  at  all  pressed  on  the  court. 

JP.  Pollock^  Milner,  and  DundaSf  now  shewed  cause. 
There  was  no  real  hardship  on  the  appellant  in  this 

X  X  3  case 
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notice^  and  a  mandamus  was  moved  for,  Lord  Tenierden        1833. 
said,  "  We  think  that  justice  will  be  most  satisfactorily       — 

.   .  /  •'The  Kino 

admmistered  by  ordering  the  justices  to  enter  continu-        anoimt 

J  1  1  •  \        m%  -11  f       '^^  Justices  of 

anoes  and  hear  this  appeal.     They  certamly  have  a  dis-      the  West 
cretionary  power  to  make  rules  for  the  governance  of    yoekshibk. 
the  practice  at  the  sessions,  but  the  case  cited  {Rex  v.    ,^f^f^^  /^y 
The  Justices  of  Wilts  {a) )  shews  that  this  Court,  for  the 
purposes  of  justice,  will  interfere  to  control  that  dis- 
cretion/'     {^Parke  J.    I  do  not  quite   approve  of  the 
language  held  in  that  case.     If  the  sessions  have  a  dis- 
cretionary power  on  the  subject,  this  Court  has  not. 
The  sessicHis  are  the  judges  of  what  is  reasonable  notice^ 
but  not  the  sole  judges,  and  therefore  this  Court  may 
interfere  with  their  decision  upon  it     They  are,  by  law, 
to  bear  appeals  only  on  reasonable  notice,  of  which  we, 
as  well  as  they,  are  judges.     But  it  is  not  correct  to  say 
that  this  Court  sets  its  discretion  against  theirs.] 

Denman  C.  J.     I  have  always  understood  that  this 
Court  had   authority  to   interfere  for  the  purpose  of 
seeing  that  no  illegal  practice  prevailed  at  the  sessions 
to  prevent  the  hearing  of  an  appeal.     In  this  case  the 
appeal  was  regularly  brought  in  the  first  instance,  and 
due  notice  given :  it  was  then  respited  to  a  subsequent 
session,  and  an  application  was  there  made  by  the  ap- 
pellant for  a  further  respite.     Of  that  application  the 
respondents  had  had  sufficient  notice  to  prevent  their 
being  put  to  expence  in  preparing  to  try  at  that  session. 
The  respite  was  not  granted,  and  the  appellant  was  then 
called  upon  to  prove  his  notice.     The  affidavit  in  op- 
position to  this  rule  would  render  it  doubtful  whether 

(d)  lOfajf,  404. 

X  'jr  4  the 
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1883.       the  challenge  to  prove  the  notice  referred  to  the  orifpaal 
notice  of  appeal,  or  to  a  notice  to  try  at  that 


The  Kino 

agairui        but  the  affidavit  on  the  other  side  states  dearly  that  the 

llie  JusticM  of 

the  WMt  latter  was  mentioned.  I  think  it  is  pretty  evident  thut 
YoftxiHxts.  hy  refusing  this  mandamus,  justice  would  be  abut  out; 
and  that  we  ought  therefore  to  tell  the  magistrates  that 
they  have  done  wrong  in  refusing  to  hear  the  apped 
upon  the  ground  assigned.  The  rule  will  therefixe  be 
absolute. 


Parke  J.     The  province  of  this  Court  in  such  a  cne 
as  the  present  is  clear.     We  have  no  right  to  interfeie 
with  the  discretionary  power  of  the  sessions ;  where  tbcj 
have  that  power,  their  discretion  is  to  be  confided  ia. 
But  the  question,  what  is  such  reasonable  notice  as  givci 
them  jurisdiction  to  entertain  an  appeal,  is  a  legal  quei- 
tion,  of  which  they  are  not  the  exclusive  judges;  aod 
this  Court  will  see  that,  in  determining  such  a  point, 
they  act  legally,  and  according  to  the  jurisdicti<m  wfaidi 
they   possess.      Now   the  statute  1  W.  4'.  c.  49.  i.  SQL 
enables  a  party  to  appeal,  giving  notice  of  such  appeil 
ten  days  at  least  before  the  sessions.     A  person  ffnag 
such  notice  has  a  right  to  have  his  appeal  heard,  and  m 
this  case  it  is  sworn  tliat  the  notice  was  given.    At  the 
sessions  to  which  that  referred,  the  appeal  was  respited 
to  the  sessions  at  Pontefracl^  and  there  a  further  letpte 
was  moved  for.    If  the  justices  had  merely  refused  thst 
respite  and  proceeded  with  the  appeal,  and  if  they  ^ 
then  called  for  proof  of  the  proper  notice  and  that  ooljf 
I  should  say  that  this  Court  ought  not  to  intefere  with 
the  exercise  of  their  discretion,  although  such  discretioo 
might  have  been  exercised  harshly,  and  that  their  dect* 
sion  was  one  by  which  the  subject  must  be  bound  11^ 

ooly 
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only  question  then  is,  whether  the  notice  they  called  fcnr       18S8. 
the  original  nodce  of  trial,  in  which  case  their  pro- 


eeeding  was  right,  and  the  appellant  ought  to  have  been       agamu 
prepared  to  comply  with  their  requisition ;  or  whether      the  West 
it  was  a  notice  of  trial  for  the  then  sessions.    Upon  the    Tououbiw 
statements  before  us  I  think  we  must  take  it  to  have 
been  the  latter;  and  if  so,  the  case  of  Rex  v.  Lambeik  (a) 
shows  that  they  were  wrong  in  law,  that  the  first  notice 
was  sufficient,  and  that  proof  of  the  other  ought  not  to 
have  been 


Taukton  J.  If  the  appeal  had  been  dbmissed  on 
the  ground  of  non-compliance  with  a  call  upon  the  ap- 
pellant to  prove  the  original  notice  of  appeal,  I  should 
have  thought  that  this  Court  ought  not  to  interfere. 
But  it  appears  on  affidavit  that  the  notice  of  which  proof 
was  required  was  a  notice  of  trial  of  the  respited  appeal; 
and  I  have  a  suspicion  also  that  the  sessions  were  in- 
fluenced by  the  refusal  of  the  appellant  to  refer  on  such 
tervs  as  the  respondents  would  agree  to.  If  they  acted 
OD  either  of  these  grounds,  their  decision  was  illegal.  I 
do  not  find  that  either  the  statute  11  G.  4.  and  1  fV*  4. 
c.  49.,  or  any  rule  of  practice  at  the  sessions,  requires 
nodce  of  trial  of  a  respited  i^peal.  It  appears  to  me 
that  justice  will  be  best  satisfied  by  sending  the  case 
back  to  the  sessions. 

Pattxson  J.  The  statute  requires  ten  days'  notice 
of  the  appeal  to  be  given  in  the  first  instance,  but  saya 
Qoihing  as  to  notice  of  a  respited  i^peaL  If  that  is 
i^eoessary,  it  must  be  so  either  by  the  practice  of  the 
^ionsy  or  by  general  rules  of  law.    No  rule  of  practice 

(a)  5D.iR.5¥). 
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1833. 


The  KiKG 

againu 

The  Juft^uet  of 

the  West 

Riding  of 

YoftSSHIRI. 


at  the  sessions  has  been  produced  requiring  sndi 
notice ;  if  any  bad  been  shewn,  it  might  perhaps  be  too 
much  to  say  that  a  decision  according  to  the  pracdce 
was  iii^^  and  not  to  be  abided  by.  As  to  the  general 
rules  of  law,  Bex  v.  Lambeth  (a)  shews  that  they  do  not 
warrant  the  demand  of  such  a  notice.  The  only 
question  then  is,  whether  the  notice  which  the  sessions 
required  to  be  proved  was  that  of  the  original,  or  that 
of  the  respited  appeal  ?  and  I  think,  upon  the  statements 
before  us,  that  it  must  have  been  the  notice  to  tiy  at 
the  then  session. 

Rule  absdote. 


(«)  3  2>.  4-  It  340. 


Smith  against  Topping. 


The  bttaknipt 


Si    -L^ btict,  6  G.  4. 
,/^  c.  16.  «.  78., 


▼est!  in  the 
awignees  such 


nPROVER  for  the  value  of  three  pipes  and  three 
hogsheads  of  wine.  Plea,  not  guilty.  At  the  trial 
before  AldersonJ.  at  the  York  Spring  assises  188S, 
the  jury  found  a  verdict  for  the  plaintiff  for  700L  da- 
mages, subject  to  be  reduced  9s  hereinafter  mentioned, 
and  also  subject  to  the  opinion  of  this  Court  o&  the 
following  case. 

The  plaintiff  was  a  merchant  at  HtM.  The  defendant 
was  the  assignee  duly  appointed  of  one  Bobert  Lmiki 
who,  before  his  bankruptcy,  was  a  merchant  at  IML  The 
following  facts  as  to  the  ownership  of  the  wine  were  agreed 
upon  at  the  trial,  viz.  1st,  that  the  plaintiff  was  the  Iroe 
owner  of  the  wine ;  2dly,  that  for  some  time  previoasly  to 

became  beok- 

rupt,  Aod  then  demanded  the  poiscssion  of  them,  which  A*  refoied  to  ddWcr:  HcU,  l^ 

thej  did  not  pais  to  if.*t  assignees. 

the 


y  *  *    goods  whereof 
the  bankrupt 
was  reputed 
owner  at  the 
Ume  when  he 
became  bank- 
rupt, by  the 
consent  and 
permission  of 
the  true  owner. 
But  where  the 
true  owner  had 
permitted  his 
goods  to  re- 
main in  the 
order  and  dis- 
position of  A* 
until  the  day 
before  he 
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the  21st  of  July  18S1  the  wine  had  been  deposited  by  the        1833. 
plaiDtiff  in  the  cellars  of  Lundicy  and  was  and  remained 

Smith 

in  his  possession  as  the  reputed  owner  thereof  with  the        agamsi 
consent  and  permission  of  the  plaintiff  the  true  owner 
thereof,  within  the  seventy-second  section  of  the  bankrupt 
act,  until  the  demands  hereinafter  mentioned,  and  also 
until  the  time  of  lAindie^s  bankruptcy  hereinafter  men- 
tioned, unless  the  Court  should  be  of  opinion,  that  these 
demands  determined  such  consent  and  permission.     On 
the  21st  of  Jtdj/f  intelligence  having  reached  Hull  that 
certain  persons,  with  whom  Lundie  was  supposed  to  be 
involved  in  bill  transactions,   had  stopped  payment  in 
LcmdoTij  Mr.  Hare^  a  clerk  of  the  plaintiff,  went  to 
Lundi^s  house  about  a  quarter  past  eleven  in  the  morn- 
ing, and  demanded  the  wine  from  a  clerk  called  Hunter 
{Lundie  being  from  home);  but  Hunter^  after  consulting 
with  Lamdi^s  sister,  who  lived  in  his  house,  refused  to 
deliver  up  the  wine  until  Lamdi^s  return.    He  returned 
soon  afterwards,  and  about  one  o'clock  on  the  same  day. 
Hare  again  called  at  the  house  and  saw  Lundie  himself, 
and  required  the  plaintiff's  wine  to  be  delivered  up  to 
him    {Hare).    Lundie  said,   **  It  was  an   unfortunate 
affiiir,  he  feared  it  would  go  to  a  bankruptcy,  and  that 
he  did  not  know  how  he  could  act  without  consulting 
his  attorney,  but  that  to  give  up  the  wine  would   be 
shewing  an  undue  preference."     Hare  said,  **  We  are 
not  creditors,  the  wine  was  not  sold  to  you."     Lundie 
went  away  for  a  few  minutes,  and  upon  his  return  said 
that  he  would  not  deliver  up  the  wine.     On  Friday^ 
the  22d  of  July^  Lundie  committed  an  act  of  bank- 
ruptcy, upon  which  a  commission  was  afterwards  sued 
out,  and  he  was  duly  declared  a  bankrupt,  and  the  de- 
fendant appointed  his  assignee,   who  thereupon  took 


rk/\cc<>Qcinn 


Smith 
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185S.        potsessioa  of  the  wine  in  question.     Previous  to  tbe 
oommenoement  of  this  action,  viz.  on  the  7th  ofjiaminf 
1882,  a  demand  was  made  by  the  plaintiff  upon  tbe 
defendant  to  deliver  up  the  wine,  and  he  refiised  to  do 
do  so.    The  plaintiff  was  absent  from  home  whea  tbe 
demand  of  the  wine  was  made  by  Hare  s  who  had  then 
been  thirteen  years  in  the  plaintiff's  service.    The  plain- 
tiff lived  in  the  country,  and  was  frequently  from  home. 
In  his  absence  Hare  transacted  his  business ;  he  opened 
his  letters  and  answered  them,  and  had  the  plaintiff's 
autliority  so  to  do.     He  did  not  sell  goods  or  draw  or 
indorse  bills  of  exchange  for  him,  nor  was  he  em- 
powered to  do  so.     He  saw  the  plaintiff  the  following 
week  after  the  demand  of  the  wine,  and  told  him  of  i^ 
and  he  approved  of  his  having  made  the  demand. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  demand  made  upon  Lundie^  upon  Tkundig 
the  21st  of  Jtdy^  prevented  it  from  passing  to  the  de- 
fendant (his  assignee)  by  virtue  of  the  seventy-second 
section  of  the  bankrupt  act  (6  G.4.  c.  16.).  The  eve 
coming  on  for  argument  this  term  (a), 

jS.  Martin^  for  the  plaintiff,  was  stopped  by  the  Court 
[^Parke  J.  The  bankrupt  was  a  tortious  holder  of  the 
wine  at  the  time  of  the  act  of  bankruptcy,  he  did  not 
hold  it  with  the  consent  of  the  true  owner  and  pro- 
prietor.] 

Tomlinson  for  the  defendant.  Hare  had  no  prerioos 
authority  from  the  plaintiff  to  make  the  demand  of  tbe 
wine^   and  before  his   act  had  been  ratified  by  tbe 

(a)  November  19tb,  before  Parke,  Taunton,  and  i^tftemi  Ji. 

plaintiC 
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plaintiff  the  interest  of  third  persons  had  intervened*        1888. 
[^Parie  J.    It  is  stated  that,  in  die  plaintiff's  absence^ 


Hare  transacted  his  business,  opened  his  letters  and        agama 
answered  them,  having  the  plaintiff's  authority  so  to  do. 
From  that  b  jury  might  fairly  infer,  that  Hare  had  au- 
thority to  demand  the  wine.]     It  is  found  only  that 
Hare  was  the  plaintiff's  clerk,  not  that  he  was  a  sales- 
man, or  had  any  authority  to  buy  or  sell  goods ;  but 
independently  of  that  point,  in  Darby  v.  Smith  (a),  where 
persons  to  whom  certain  household  furniture  had  been 
assigned  in  trust,  had  permitted  it  to  remain  so  long  in 
the  possession  of  the  bankrupt,  as  to  give  him  the  re* 
pated  ownership  of  it  in  the  opinion  of  all  who  dealt 
with  him,  and  the  trustees  took  possession  of  it  on  the 
eve  of  the  bankruptcy,  it  was  held  that  such  a  repos- 
session was  fraudulent  against  creditors;   and   in  Ex 
parte  Smith  (i),  Leach  Vice-Chancellor  recognised  that 
case  as  having  been  properly  decided,  on  the  ground 
that  the  property  was  withdrawn  in  contemplation  of 
bankruptcy.     IParke  J.  The  Vice-Chancellor  seems  to 
have  considered  it  as  something  in  the  nature  of  a 
fraudulent  preference.]      It  is  not  necessary  to   put 
it  on  that  ground,  but  the  principle  upon  which  a 
party  leaving  property  in  the  apparent  ownership  of 
a  bankrupt  loses  it,  is,  that  by  so  leaving  it,  he  suffers 
the  bankrupt  to  acquire  credit.    The  same  degree  of 
credit  is  acquired  whether  the  property  be  removed  im« 
mediately  before,  or  not  until,  the  act  of  bankruptcy. 

Parke  J.  This  is  a  very  plain  case.  It  is  perfectly 
dear  that  the  assignees  of  a  bankrupt  are  not  entitled  to 
recover  goods  under  the  6  G.4.  c.  16.  s.  72.  unless  the 

(a)  8  T.  R.  82.  (b)  Butk't  B.  C.  U9. 

bankrupt 
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bankrupt  at  the  time  he  became  bankrupt  had  the  pot* 
session  of  the  goods  by  the  consent  and  permisnoo  of 
the  true  owner.     The  dividhig  point  is  the  act  of  bank- 
ruptcy.    Now  here,  on  the  day  before  the  bankmptiT^ 
Hare^  a  clerk  who   usually  transacted   the   plaintiff*t 
businen  in  his  absence,  applied  at  Lundi^Sf  the  bank- 
rupt's, o£Sce,  for  the  wine^  and  Ijmdii^  clerk  refused 
to  deliver  it     Then,  if  the  demand  of  Hare  was  equi- 
valent to  a  demand  by  the  plaintiff,  the  bankrupt  had 
not  the  possession  of  the  goods  at  the  time  when  be 
became  bankrupt  mth  the  consent  of  the  true  oamerg  and 
as  we  may  draw  from  the  facts  such  inferences  as  a  juiy 
might,  I  think  we  must  say  that  Hare  had  authority  to 
make  the  demand.     That  beiug  so,   the  plaintiff  is 
entitled  to  recover. 


Taunton  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion.  The  at- 
tempt on  the  part  of  the  defendant  is  to  satisfy  us  that 
an  express  dissent  is  a  consent. 

Judgment  for  the  {Jaintiff. 


The  King  against  Tregarthen^ 


lA'^i'afi 


wSSTon  T^^  defendant  and  one  mUiam  Matthews,  being 
S^irt^thit  "^^^    sail-makers   at   Pcfizance  in   Cornwall^    and 

ftom  cciruin       meeting  there  on  the  SOth  of  October  1833,  the  ddend- 

Ungiuige  tued  ' 

towiurds  him  he 

^*^?J?w^^*^  ^^"  ^'^^  •nother;  and  the  magistrate,  upon  hearing  the  coUpUint,  re- 
^tr«d  the  latter  to  enter  into  recc^nisances  to  keep  the  peace.  On  motion  to  diachaige 
the  recognnaoces,  on  the  ground  ^that  the  language  wa«  used  in  a  metaphorical  senae 
only,  the  Court  refused  to  interfere,  because  it  was  for  the  magistrate  to  judce  in  what 
Mnse  the  language  was  used.  »  #  -o 

ant» 
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TImKimo 


t,  addressing  MattheioSi  said, — **  The  rod  (alluding  ISSS. 
an  expression  said  to  have  been  used  by  Matthews 
moda  the  defendant)  jon  have  in  pidde  for  met  7^^ 
1st  prepare  yourself  to  receive  such  a  castigation  with 
you  deserve;  and  I  am  determined  you  shall  have 
"  Some  altercation  then  passed  between  the  parties; 
dy  on  the  same  day,  the  defendant  sent  a  letter  to 
atihewsj  containing  the  following  expressions  :—**  The 
i  yon  have  had  so  long  iu  pickle  for  me  is  now  so 
til  saturated,  that  it  is,  in  every  respect,  complete  and 
for  use;  and,  instead  of  applying  it  to  my  shoulders, 
a  must  now  prepare  yourself  to  receive  such  a 
stigation  as  your  dastardly  cowardice  and  intriguing 
signs  most  justly  merit.  I  will  no  longer  scruple  to 
pose  your  infamous  conduct."  The  letter  then 
oceeded  to  give  several  instances  in  which  the 
iter  alleged  Matthews  to  have  been  guilty  of  fraud  in 
3  trade  of  a  sail-maker,  and  challenged  Matthews  to 
3et  those  charges.  On  the  following  morning  the 
fondant  was  summoned  to  attend  before  the  mayor  of 
mtancey  to  be  bound  over  to  keep  the  peace  on  the 
)pIication  of  Matthews^  founded  on  the  above  con- 
sTsation  and  letter:  he  accordingly  attended  at  the 
ffice  of  the  town  clerk,  when,  the  conversation  and 
etter  having  been  sworn  to  by  Matthews,  he  was  asked 
)y  the  town  clerk  whether,  from  the  language,  threats, 
Effid  letters  of  the  defendant,  he  was  not  in  bodily  fear 
from  the  defendant;  and  Matthews  having  answered  in 
the  affirmative,  the  defendant  was  compelled  to  enter 
into  a  recognisance  of  100/.  himself,  and  two  sureties 
of  50{.  each,  to  keep  the  peace  towards  Matthews  for 
six  months. 

Cowling 
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18SS.  CofwUng  moved  for  a  certiorari  to  remove  tfie  le- 

oocnisanoes  and  information  taken,  in  order  that  the 

aeamtt  recognuances  might  be  discharged,  or  the  amoont  le- 

AioAKTB  .    j^^.   j^j  contended   that   the   magistrate  had  not 

jurisdiction  to  require  recognisances,  the  words  used 
not  importing  any  threat  of  bodily  injury.     ZPefHte  J. 
We  cannot  interfere  where  the  magistrate  has  ezerdsed 
his  discretion,  if  he  has  proceeded  on  a  sofBdent  in- 
formation on  oath,]     The  information  was  not  su^ 
ficient     MaUhewi  swore  generally,    in   answer  ta  t 
question  put  to  him   by  the  town  clerk,   thot^  fiea 
language,  threats,  and  letters  reo»ved  from  the  de* 
fendanti  he  was  in  bodily  f^n    Now  the  language  nsed^ 
**  The  rod  you  have  had  in  pickle  for  me^**  &c.  m 
used  in  a  metaphorical  sense;  and  coupled  with  the  ex- 
planation contained  in  the  letter,  could  afibrd  Aftifffcw 
no  ground  to  fear  bodily  injury.    \^Taunion  J.  Ton  si^ 
that  the  charge  in  the  information,  thvLtMaUken  was  n 
bodily  fear,  was  not  proved  by  the  fiicts,  because  the  lao- 
guage  was  used  in  a  metaphorical  sense;  but  the  m^or 
oiPenssatice  had  a  ri^t  to  exercise  his  judgment  whdfaef 
it  was  used  metaphorically  or  not.] 

Parke  J.  {a)  The  magistrate  having,  in  die  eiefciie 
of  his  discretion,  thought  that  there  was  ground  fer  le* 
quiring  the  defendant  to  enter  into  recognisances  to  keep 
the  peace^  this  Court  cannot  interfere. 

Taunton  and  Patteson  Js.  concurred. 

Raleiefind' 

<«)  Deniman,  C.  J.  was  at  the  Pri?j  Coondk 
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183.^ 


In  the  Matter  of  John  Waller  Poe. 


TiRICE^  on  a  former  day  of  this  term,  moved  for  a  A  prohibition  /.y/'f  -4 

rule  to  shew  cause  "  why  a  prohibition  should  not  a  rourt-miir.    "'  ''^  ~  ^ 

issue  to  the  judge-martial  and  advocate-general  of  his  glnienceVi* 

Majesty's  forces,  to  restrain  the  execution  of  the  sentence  ^"kj'J^"^^''^ 


of  a  court-martial/'  passed  under  the  followinir  circum-  ^^^^,  ""^ 


execuuoo. 


John  Waller  Poe^  on  whose  behalf  the  application  was 
made,  was  arraigned  and  tried  before  a  general  court- 
martial,  held  in  the  garrison  at  Chatham  on  the  26th  of 
August  ]883«  and  continued  by  adjournment  till  the  1 1th 
o{ September  following,  on  a  charge,  ^*  That  he  the  said 
J.  fV.  P."  (described  as  Lieutenant  J.  W.  P.  of  the  55th 
regiment),  **  being  a  passenger  on  board  the  ship  Casar 
on  her  passage  from  Calcutta  to  England^  was,  on  or 
about  the  12th  of  February  1832,  accused  of  stealing  a 
five  pound  Bank  of  England  note,  and  certain  articles 
of  wearing  apparel,  the  property  of  one  Thomas  Ross 
then  acting  as  iiis  servant,  and  which  property  the  said 
T.  IL  alleged  had  been  taken  out  of  his  trunks  in  his 
the  said  J.  W.  P.'s  cabin ;  and  the  aforesaid  accusation 
against  the  said  J.  W.  P.  having  been  thereupon  en- 
quired into  by  Capuin   Watt  commanding  the  ship,  by 
Lieutenant  Colonel  Cunningham  and  other  officers  on 
''oard,  they  the  said  officers  and  passengers  forthwith 
spelled  the  said  J.  W.  P.  from  their  table  and  society ; 
^^t  permitting  him  to  enter  the  general  cabin,  or  to  have 
^'^y  association  whatever  with  them  during  the  remainder 
^^  the  voyage :  nevertheless,  the  said  J.  If.  P.,  under  cir- 
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said  J.  W.  P.  at  the  time  mentioned  in  the  above  charge        1833. 
vas  proceeding  home  as  a  private  passenger  on  board       

In  tfie  Matter 

the  QtsoTj  on  leave  of  absence  from  his  regiment  for       of  Fob. 
two  years. 

Priee^  in  moving  for  the  mle.     The  offence  charged 
in  this  case  was  not  within  the  articles  of  war,  and  there- 
fore ooold  not  be  tried  by  a  court-martial,  the  Mutiny 
Act,  3  &  4  fF^  4.  c.  5.  5. 5.,  only  empowering  his  Majesty 
to  appoint  courts-martial  ^  for  bringing  offenders  against 
the  articles  of  war  to  justice."     The  seventieth  clause  of 
those  articles  may,  perhaps,  be  cited  in  answer,  which 
directs  that  ^  all  crimes  not  capital,  and  all  disorders 
and  neglects  which  officers  and  soldiers  may  be  guilty 
ol^  to  tfae  prgudice  of  good  order  and  military  discipline, 
thoi^fa  not  specified  in  the  foregoing  cases,  or  in  our 
artides  of  war,  shall  be  taken  cognizance  of  by  courts- 
martial,   according  to  the  nature  and  d^ree   of  the 
ofeioe.''     But,  as  Lord  Coke  intimates,  (in  speaking 
of  the  president  and  council  of  the  North,  instituted  by 
Hany  the  Eighth,)  a  court  cannot  legally  exercise  an 
aothori^  which  rests  on  vague  and  undefined  instructions, 
and  sodi  as  cannot  be  understood  by  the  subject,  4  Inst* 
245,  246.     There  is  nothing  in  itself  disgraceful  in  the 
&ct  diarged  upon  this  party ;  it  is  merely  that  he  was 
accused  of  an  offence :  it  does  not  appear  that,  after  the 
ddp  arrived  in  this  country,  the  accuser  had  done  any 
thing  to  make  good  his  charge,  or  the  accused  had  had 
aoy  opportunity  to  take  steps  for  his  own  vindication. 
[Daman  C.J.  Does  any  thing  now  remain  to  be  done 
hy  the  court-martial  ?]  In  Grant  v.  Sir  Charles  Gould  (a), 
^  court-martial  had  reported  to  the  king ;  but  there  a 
Inhibition  was  moved  for,  to  prevent  the  execution  of 

{a)  2  H.  JBL  69. 

Y  y  2  the 
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reference  to  the  question  last  put  by  the  Lord  Chief       18SS. 
Justice.     And,  on  a  subsequent  day  {November  8th), 


In  the  Matter 
of  Poi. 


Pricej  being  desired  by  the  Court  to  name  any  au- 
thorities which  he  had  found  applicable  to  the  point 
(bat  without  re-arguing  the  case),  mentioned  the  follow- 
ing: 2  Inst.  tit.  Artictili  Cleric  sect  3.  p.  602.;  same  tide, 
sect.  14.  p.  609.  The  resolution  of  the  Judges  in  Sir 
John  Bennet  v.  Dr.  Easedale  (a),  that  a  sentence  of  the 
Star-chamber,  making  the  plaintiiT  incapable  of  any 
oflSce  of  judicature,  *^  never  took  from  him  the  oiRce, 
but  tlie  execution  thereof,  nor  gave  authority  to  place 

others."     Isabel  PeeVs  case  (i).    Walker  v.  Adams  (c), 

Scarborough  v.  Justm  lyrus  (d)^  Fitzherbert^  N.  B.  4*5  F. 

I06D.     The  form  of  a  writ  of  prohibition  in  Regist. 

Brev.  38.,  concluding  *^  et  si  quid  per  vos  minus  rite  in 

hac  parte  attentatum  fuerit,   id  sine  dilatione  revocari 

faciatis."    Similar  forms,  RegisL  Brev.  39,  40. 43.  Home 

y.  Earl  Camden  {e).     IParke  J.   The  king  has  ratified 

the  sentence  of  dismissal  in  this  case;  and  be  might  also 

have  dismissed   the  o£Scer  without  any  court-martial.] 

Home  V.  Lord  Bentinck  (judgment  of  Dallas  C.  Ji)  {g) 

furnishes   an   answer   to   this   observation.     Where  a 

court-martial  has,  in  fact,  been  held,  this  Court  may 

restrain  its  proceedings  by  prohibition,  whatever  might 

be  the   case  if  a  different  course  had  been  adopted. 

[Parke  J.  also  referred  to  the  authorities  cited  in  Com. 

Dig.  Prohibition^  D.,  particularly  Hall  v.  Norwood  (A), 

as  making  against  the  present  motion.] 

Cur.  adv.  vult. 

(a)  Cro.  Car.  55.  (6)  Cro.  Car.  113. 

(c)  1  Sid.  331.       2  Kdf.  200.  215.  227. 
(tf)  Latch.  259.  where  the  decision  was  agaiost  the  prohibition, 
(e)  2  H.  B.  535.  (g)  8  Price,  249. 

(A)  1  Sid.  166. 

Y  y  3  Denmam 
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thing  was  said  respecting  the  person  to  whom  it  was        18S3. 
addressed ;  otherwise  it  is  not  easy  to  see  what  power  ' 

.  In  the  Matter 

the  jadge-advocate  could  possess  after  the  sentence  had  of  Pok. 
been  reported  to  his  Majesty,  and  received  his  royal 
approbation ;  and  the  prayer  of  the  suggestion  is  re- 
markable in  humbly  imploring  that  ^^  the  writ  may  be 
directed  to  Sir  Charks  Gould  the  judge-advocate,  or  to 
some  other  competent  person  or  persons,  to  hinder  him 
fitHD  proceeding  in  ordering  the  execution  of  the  sen- 
tence." That  case  clearly  falls  short  of  the  purpose 
for  which  it  was  cited,  as  the  sentence  was  not  fully 
executed,  and  this  fact  is  stated  in  the  affidavit  on 
which  the  rule  was  founded. 

We^  therefore,  desired  to  be  furnished  with  some 
autbori^  (if  any  could  be  found)  for  granting  a  prohibi- 
tion, after  complete  execution  of  the  sentence  imposed 
by  the  inferior  court;   and   several   cases   were,  at  a 
subsequent  day,  laid  before  us ;  none  of  which,  however, 
on  examination,  appear  to  us  to  establish  the  proposi- 
tion, while  others  are  examples  of  acting  on  the  contrary 
doctrine.    In  Hall  v.  Norwood  {a)  the  Court  held  that  a 
motion  for  a  prohibition  came  too  late  after  judgment  and 
execution   in   the   Court   below,   because   there   is  no 
person  who  can  be  prohibited.     And  a  similar  view  is 
taken  in  Darby  v.  Cosetis  (&),  by  Ashkurst  and  Buller  Js., 
the  only  judges  in  court,  who  support  the  prohibition  on 
the  ground  that  something  remained  to  be  done.     But 
it  is  needless  to  enter  at  large  into  the  law  of  prohi* 
bition  in  general,  for  a  court-martial  stands  on  grounds 
pecoliar  to  itself.    'When  it  pronounced  its  sentence, 
it  ceased  to  exist  (c).     To  the  judge-advocate  no  other 

duty 

(a)  1  SU.  166.  (b)   1  T.  R,  552. 

(c)  See,  howeTcr,  1  Macarthvr  on  Courtt-Martial,  p.  S62.  4th  edit.  ; 
iQ  which  it  is  nid  that  militaiy  courts-martial  remaio  in  existence  till  dis^ 

Y  y   4  **^^^^ 
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J  833.        duty  then  belonged  than  that  of  transmitting  the  sen- 
tence  for  approbation ;  and  even  supposing  the  case  of 

In  the  Mftttcr 

of  PoK.        Grant  v.  Gould  to  furnish  some  argument  that  a  writ  of 
this  nature  might  be  directed  to  him  before  executioo 
of  the  sentence,  still  it  is  impossible  to  discover  what  be 
could  be  required  to  abstain  from  after  execution.    V, 
then,  the  writ  were  to  issue  at  all,  we  see  no  court  or 
individual  to  whom  it  could  be  addressed  other  than  the 
king  himself,  who,  acting  on  the  sentence,  has  been 
pleased  to  dismiss  the  officer  from  his  service.     Now, 
admitting  for  a  moment  that  it  were  possible  to  address 
any  writ  directly  to  his  Majesty,  when  it  is  considered 
that  this  power  is  undoubtedly  inherent  in  the  crown, 
and  might  have  been  lawfully  executed  even  without  aoj 
court-martial,  it  will  at  once  appear  manifest  that  no 
prohibition  can  lie  in  such  a  case.     For  what  the  king 
had  power   to  do,  independently  of  any  enquiry,  be 
plainly  may  do,  though  the  enquiry  should  not  be  satis- 
factory to  a  court  of  law,  or  even  though  the  court 
which  conducted  it  had  no  legal  jurisdiction  to  enquire. 
We  do  not  think  it  necessary  to  consider  whether  the 
charge  that  has  been  tried  is  so  framed  as  to  bring  the 
party  within  the  articles  of  war;   but  we  agree  with 
Lord  Loughborough^ s  remark  in  Grant  v.  Gott^— **It 
would  be  extremely  absurd  to  expect  the  same  precision 
in  a  charge  brought  before  a  court-martial  as  is  required 
to  support  a  conviction  by  a  justice  of  the  peace."    We 
are  all  clearly  of  opinion  that  the  rule  moved  for  canoot 
be  granted. 

Rule  refused. 


solved  by  the  same  authority  by  which  they  were  held ;  and  the  Risoft 
given  is,  that  they  may  be  directed  to  revise  the  sentence,  or  to  uitiDBil^ 
publicly  in  court  to  the  person  tried,  his  Majesty's  pleasure,  or  that  </<li^ 
commander-in-chief.     See  also  p.  131.  and  Appendix,  Na  iv.  (Ord**"* 
in  Lieut.  Jfph9on\  case)  in  the  same  volume. 
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1833. 


i 

1 


Doe  on  the  Demises  of  Andrew  Pritchard 

and  Others  against  Dodd. 

ON  the  trial  of  this  ejectment  before  Denman  C.  J.,  at  Where  A.  de-  ^mI^C 
vavseM  to  B»  for 

the  sittings  in  Middlesex  after  Hilary  term  1833,  a  the  term  of  Ait 
verdict  was  found  for  the  plaintiff,  but  leave  given  to  the  demise  U, 
«move  to  enter  a  nonsuit,  which  motion  was  made  in  the  uielife^'^.^' 
ensuing  term,  and  a  rule  nisi  granted.     Upon  shewing  ^"J^jji^r!  "^' 
cause  ai^ainst  the  rule*  the  only  point  which  it  is  deemed  ^i*execuion 

^^  '^  ^  ^  and  admhusirm* 

necessary  to  notice  arose  on  the  construction   of  the  ton,  for  the 

term  of  hit 

following  lease ;  the  defendant's  counsel  insisting  that  it  naiural  life, 
was  a  lease  for  the  life  of  John  Pritchard  therein  men-»  contained  a 
tioned ;  and  the  plaintiff's  counsel,  that  it  was  for  the  fo/qulet  e^'oyl 
life  of  John  Adams  the  lessee,  who  died  in  J.  Priichard's  ^^^^l^  s., 
lifetime.  1"  ^a^'^'^u  ' 

&c.  dunng  the 

The  lease  purported  to  be  made  on  the  24th  of  May  n«tu'*l  Hfe  of 
18I6»   between   Zachariah   Kemp   and    James   Corrick*      Held,  that 

the  word  "his" 

assignees  of  the  estate  and  effects  of  John  Pritchard  the  in  the  demising 
younger,  a  bankrupt^  of  the  first  part ;  the  said  John  referred  to 
Pritchard  of  the  second  part ;  and  John  Adams  of  the  and  not^to'fl^'^' 
third  part ;  and  it  began  with  the  following  recital :  —  Jj^^^jf^^'^h^ 
"Whereas,  by  an   agreement   in   writing  (a),  bearing  l«»t  «mecedent* 
date  the  4th  day  o^  December  1807,  the  said  John  Prit- 
chard agreed  to  let,  and  the  said  John  Adams  agreed  to 
'  take,  all  that  piece  or  parcel  of  land  and  premises  here- 
inafter particularly  mentioned,  and  hereby  leased  and 
demised,  or  mentioned   or  intended   so   to   be,    from 
Christmas  day  then  last,  Jbr  the  term  of  his  natural  life^ 
<^nd  the  said  John  Adams  agreed  to  lay  out  and  expend 

(a)  Not  proved  at  the  trial. 

on 
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1833.       on  the  said  piece  or  parcel  of  land  4fML  in  building,  &C 
;  as  also  the  expenses  of  leases,  &c.     And  the  said  Mm 

Doc  dcm. 

PRiTCHARn  Pritchard  agreed  to  grant  a  lease  of  the  said  premises 
DoDD.  when  thereunto  required."  The  indenture  then  farther 
recitedi  that  a  commission  of  bankrupt  had  issued 
against  J.  Pritchard^  under  which  he  had  been  duly  de- 
clared a  bankrupt,  and  his  estate  assigned  to  Kemp  and 
Corrick ;  and  it  then  proceeded  as  follows :  -'- 

**  Now  this  indenture  witnesseth,  that  in  pursuance 
and  performance  of  the  aforesaid  agreement,  and  in  eon* 
sideration  of  the  trouble  and  expense  the  said  Jokn 
Adams  hath  been  at  and  put  unto  in  erecting  and  build- 
ing the  messuages  and  tenements  erected  and  built  bj 
him  in  pursuance  of  such  agreement,  on  the  said  piece 
or  parcel  of  land  hereinafter  leased  and  demised,  or 
intended  so  to  be,  as  also  in  consideration  of  the  rents, 
covenants,  and  agreements  hereinafter  reserved  and  con- 
tained ;  and  which,  on  the  part  and  behalf  of  the  nid 
John  Adams,  his  executors,  administrators,  or  assigUf 
are  to  be  paid,  done,  and  performed,  thejr,  the  ssid 
2.  Kemp  and  J.  Corrick,  at  the  request  and  by  the  di- 
rection of  the  said  John  Pritchard,  testified  by  his  beiog 
a  party  to  and  executing  these  presents,  have,  and  esdi 
of  them  hath,  demised,  leased,  set,  and  to  farm  letteO} 
and  by  these  presents  do,  and  each  of  them  doth,  demise^ 
lease,  &c. ;  and  the  said  John  Pritchard  bath  also  de* 
mised,  &c.,  and  ^y  these  presents  doth  demise^  &c.  wito 
the  said  John  Adams,  his  executors,  administrators,  esd 
assigns,  all  that  piece  or  parcel  of  a  field,  called  the  0^ 
Pit  Field,  situate,  &c.  containing,  &c.  of  which  said 
piece  or  parcel  of  land  the  said  John  Pritchard  was,  and 
is,  tenant  for  life  under  the  will  of  Andrea)  Pritchari, 
late  of,  &c.,  and  which  is  the  same  piece  or  parcel  of 
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land  and  premises  as  was  agreed  to  be  leased  by  the        1833. 
said  John  Pritdiard^  to  the  said  John  Adams  by  the  said 

Doe  detn. 

agreement,  on  which  the  said  John  Adams  hath  already  Pritchako 
erected  three  messuages  or  tenements,  together  with  all  Dodo. 
yards  and  gardens,  &c«,  and  appurtenances  whatsoever 
to  the  said  piece  or  parcel  of  land,  messuages,  or  tene- 
ments belongings  or  in  any  wise  appertaining :  To  have 
and  to  hold  the  said  piece,  or  parcel  of  land,  messuages, 
or  tenements  and  premises,  with  all  and  every  the  ap- 
purtenances, unto  tlie  said  John  Adams,  his  executors^ 
admmistralorSf  and  assigns^  from  Midsummer-day  now 
last  past,  Jbr  and  during  the  term  of  his  natural  life, 
yielding  and  paying  therefor,  yearly  and  every  year, 
during  the  continuance  of  the  said  term,  determinable  as 
aforesaid,  unto  the  said  21.  Kemp  and  «7.  Corrick,  their 
heirs  and  assigns,  the  yearly  rent,"  &c. 

Then  followed  a  covenant  by  Adams,  for  himself,  his 

executors,  administrators,  and  assigns,    *^  at  all  times 

daring  the  continuance  of  the  term  thereby  demised, 

determinable  as  aforesaid,"  to  pay  the  said  rent  to  Kemp 

and  Corrick  on  the  stated  days.   Covenant,  by  and  for  the 

same  parties,  to  repair  and  keep  in  repair  the  messuages 

erected,  and  that  might  be  erected  on  the  said  premises, 

and  the  said  premises,  &c.,  so  repaired,  &c.,  ^*  at  the  end 

of  the  said  term,  or  other  sooner  determination  of  this 

lease  by  the  death  of  the  said  John  Pritchard  or  other- 

^me,"  peaceably  and  quietly  to  yield  up  to  Kemp  and 

Corrick,  their  heirs  and  assigns.    Covenant  for  liberty  to 

£.  and  C.  to  enter  and  view  the  state  of  repair,  and  to 

^ve  notice  of  defects,  which  Adams  bound  himself,  his 

-        executors,  &c.  to  repair  within  three  months  after  such 

\       notice.    Covenant  for  the  re-entry  of  K.  and  C-,  their 

1       wdrs  and  assigns,  upon  Adams,  his  executors,  &c.  if  the 
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1833.        rent  should  be  in  orrear,  or  repairs  uhdone^  &c.    Cofe- 

"     7"       nant  by  K.  and  C,  and  J.  P.,  for  themselveSf  their  heiTs, 

PftiTCHARD     executors,  &c.  to  AdamSy  his  executors,  &c.^  that  Adamf 

against 

Dodo.  his  executOTS^  administrators^  and  assigns^  paying  the  aid 
rent  and  performing  the  said  covenants,  **  shall  and  inij 
peaceably  and  quietly  have,  hold,  use,  occupy,  possesi^ 
and  enjoy  the  said  piece  or  parcel  of  land,  messuages, 
or  tenements,  and  all  other  the  said  hereby  demised 
premises  with  the  appurtenances,  during  the  natural  life 
qf  the  said  John  Pritchard,  without  any  lawful  let,  suit, 
trouble,  denial,  eviction,  &c.  of,  from,  or  by  the  stid 
Z,  Kempf  J.  Corricki  and  Johi  Pritchardj  or  any  of 
them,  or  of,  from,  or  by,  any  person  or  persons  lawfalljr 
or  equitably  claiming  by,  from,  or  under,  or  in  trust 
for  them,  or  any  of  them." 

Sir  James  Scarlett  and  Comyn^  in  this  term,  shewed 
cause  against  the  rule,  which  was  supported  by 
F.  Pollock.  Every  material  observation  upon  the  letfe 
will  be  found  in  the  judgments  delivered  by  the  Court 

Denhan  C.  J.  I  thought,  upon  the  trial,  that  the 
granting  part  of  this  lease  was  all  that  I  could  properij 
look  to;  and,  referring  to  the  name  which  stood  as  the 
last  antecedent  to  the  words  ^^  his  natural  life  "  in  dut 
part  of  the  lease,  it  seemed  to  me  that  the  whole  miut 
be  construed  as  a  grant  of  lease  for  the  life  of  Jbb 
Adams  onl}',  though  there  was  every  appearance  of  t 
different  intention  in  other  parts  of  the  deed.  Boli 
looking  to  the  covenant  for  quiet  enjoyment,  wbich 
expressly  declares  that  the  lessee  shall  occupy  daring 
the  natural  life  of  John  Pritchard^  to  the  evident  ioteo* 
tion  of  the  whole  instrument,  and  to  the  Gircumstaneeo^^ 

tt^« 
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he  demise  and  covenants  being  made  to  Adamsj  ^^  his 
sxecators  and  administrators,"  I  am  now  of  opinion 
hat  the  lease  must  be  taken  to  have  been  granted  for 
lie  life  of  John  Pritchard^  and  not  of  that  party  whose 
executors  and  administrators  are  included  with  himself 
in  the  grant. 


18SS. 

Dot  dem. 

PmrcHAEO 

agaimt 


Parke  J.  I  am  of  the  same  opinion.  I  do  not, 
bowever,  think  that  the  covenant  for  quiet  enjoyment, 
in  this  deed,  of  itself  constituted  a  demise  for  the  life  of 
Ickn  Pritchard.  It  is  true  that  any  words  which  express 
the  intent  of  giving  possession  for  a  certain  time  may,  in 
construction  of  law,  amount  to  a  lease;  but  here  there 
is  a  regular  lease  by  proper  words  of  demise.  The 
i^ovenant  for  quiet  enjoyment  cannot  operate  of  itself  as 
1  lease,  though  it  may  assist  in  construing  that  lease. 
The  words  of  the  demise  are,  that  Priichard  doth  de- 
nise,  set,  and  to  farm  let,  the  premises  unto  the  said 
John  Adamsj  his  executors,  administrators,  and  assigns, 
from  Midsummer  day  last,  ''  for  and  during  the  term  of 
his  natural  life."  The  next  antecedent  to  ^*  his"  is  cer- 
tainly the  name  of  John  Adams ;  but  the  other  words 
shew  that  the  intention  was  to  convey  an  interest,  not 
merely  to  John  AdamSj  but  to  his  representatives  after  his 
death.  It  follows  that  the  life  contemplated  was  the  life 
fit  Priichard;  and  this  construction  is  the  most  beneficial 
to  the  grantee.  And  then  comes  the  covenant  for  quiet 
enjoyment,  which  shews  clearly  the  intention  of  the 
grantor  in  the  previous  parts  of  the  instrument. 

Taunton  J.  The  words  of  demise  are  certainly 
important,  but  they  are  not  conclusive.  When  A. 
demises  to  B.,  for  the  term  of  his  life,  the  word  "  his  " 
^ould,  in  ordinary  construction,  apply  to  B.  as  the  last 

antecedent. 
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1833.       antecedent      But   instances   perpetually   occur   where 
that  word  is  used,  and  does  not  refer  to  the  last  party 

Don  dem. 

Paitchaeo     named.     The  words  of  demise  are,  at  most,  ambiguoai^ 

agfinti 

DoDD,  and  being  so,  they  may  derive  explanation  from  the  other 
parts  of  the  instrument  Then  the  covenant  for  quiet 
enjoyment  during  the  natural  life  o(  Priichard  tends  verj 
strongly  to  expound  the  intention  of  the  parties.  It  b 
not  necessary  to  say  that  such  a  covenant  would  operate 
here  as  an  actual  demise ;  though  it  is  a  doctrine  as  old 
as  the  year-books  (a),  that  a  licence  to  enter  and  oocopjr 
land  amounts  to  a  lease.  But  the  covenant,  as  it  stands 
here,  is  a  very  strong  proof  of  the  intention  to  gmit  fcr 
PritcfiarcPs  life,  and  not  that  of  Adams. 

Patteson  J.  The  word  ^<  his  **  in  the  demising 
clause  is  ambiguous ;  but  then  comes  the  covenant,  that 
Adams  shall  quietly  enjoy  during  Pritchard^s  life,  which 
alone  would  satisfy  me  that  a  lease  for  Pritcharis  life 
was  contemplated  in  the  demising  clause.  The  whok 
instrument,  taken  together,  suggests  that  construction. 
The  executors  and  administrators  of  Adams  would  not 
have  been  named  if  the  demise  intended  had  been  only 
for  his  life. 

Rule  absolote. 

(a)  5  H,  7.  1.   Bac.  Abr.  Leases,  (K),  p.  817.  7Ui  cd. 
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I>OE  detn.  Smith  against  Bird  and  Another. 

EJECTMENT  for  one  fourth  of  several  copyhold  ^.and  A^by  yrt£/ . 
estates,  situate  in  the  manor  of  West  Walton  cum  nwde  on  occa-/ Wjf  ^2 

,  sion  of  their 

Membrisj  on  the  part  of  Emnelhy  and  other  manors  in  the  intended  naar- 
county  of  Norfolk.     A  verdict  was  found  for  the  lessor  afterwards  took 
of  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  ^eyed  ceruln 
the  following  case : -.  ^^^^ 

In  the  year  1777,  Mrs.  Warren  (then  Elizabeth  South-^  {hei^Sv^wd 
weU)f  and   her  two  sisters,  Frances  and   Man/t  were  theturriTr 

of  them  for 

tenants  in  tail  of  part  of  the  premises  in  question  (being  life*  then  for 

the  bcncflt  o^ 

those  comprised  in  the  first  count  of  the  declaration),  tbeiwueoftbe 
and  tenants  in  fee  of  another  part  (comprised  in  the  any,  and'if 
second  count  of  the  declaration),  and  also  of  certain  free-  |he  use  d^mcfa 
bold  property.     B}'  a  settlement  in  that  year,  made  in  J^foby^^op 
contemplation  of  the  intended  marriaii:e  of  Dr.  Warren  ^\^'^\^' 

*  ^  wunstafuang 

and  the  said  Elizabeth  Sottthwellj  they.  Dr.  Warren  and  ^^  coverture, 

and  09  ifihe 
wns  sole  and 
wtmm  I M,  should  appoint,  and  in  default  of  appointment,  to  the  use  of  herself  in  fee. 
Die  wWr,  at  the  time  of  the  marriage,  was  seised  in  tail  of  certain  copyhold  lands. 

The  husband  and  wife  afterwards  executed  a  power  of  attorney  to  C.»  authorising  him 

to  surrender  the  copyhold  lands  of  which  the  wife  was  seised  in  tail  to  a  third  person,  in 

Older  to  make  him  tenant  to  the  priecipc  or  plaint,  in  a  recovery  intended  to  be  suffered  in 

the  manor  court.     The  wife,  previous  to  her  executing  the  power  of  attorney,  was  examined 

apirt  from  her  husband,  by  the  deputy  steward  of  the  manor.     The  reoorery  was  suffered, 

tod  immediately  afterwards  the  premises  were  surrendered  to  the  same  uses  as  those  men* 

tioDcd  in  the  marriage  settlement  t  Held,  that  the  power  of  attorney  was  ralid  as  the  act 

of  the  husband ;  he  having  sufficient  interest  in  his  wife's  copyhold  lands  to  pass  them  by 

wrender  during  the  joint  Uvea  of  himself  and  his  wife;  and  that  the  recovery  (which  had 

iteod  unreversed  for  twenty  years)  was,  therefore,  well  suffered. 

i^ftcr  the  above  surrender,  the  wife  was  admitted  to  other  copyhold  lands,  which  were 

Mt  surrendered  to  the  use  of  her  will.     By  her  will,  made  in  1802,  she  derised  her  real 

nA  leisefaold  estates  to  certain  persons  therein  named.     At  the  date  of  her  will  and  of  her 

^th  the  was  seised  of  freehold  estates :   Held,  that  the  will  was  a  valid  disposition  of 

^copyhold  which  had  been  surrendered  to  the  use  of  her  will,  though  it  did  not  refer  to 

tbt  lorrender  in  which  the  right  of  disposition  was  reserved,  and  though  it  was  made  after 

tbe  ccsscd  to  be  a  feme  covert : 

Held,  further,  that  the  copyholds  which  had  not  been  surrendered  to  th«  use  of  the  will 
^  not  pais  by  the  general  devise  of  the  real  estate,  the  will  having  been  made  before 
*«55G.3.  cl92. 


\ 


E.  Southwell^ 
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I 

18S3.        E.  Southwell,    conveyed   to    trustees^    their   heirs  and 

assigns,  their  freehold  and  leasehold  hereditaments  to 

Smith        certain  uses,  and  upon  certain  trusts,  for  the  benefit 

against 

B»o.         of  the  said  Dr.  Warren  and  E.  Southwell^  during  thor 
lives,  or  the  life  of  the  survivor  of  them,  and  after- 
wards for  the  benefit  of  the  issue  of  their  marriage;  and 
after  the  deaths  of  the  said  Dr.  Warren  and  E.  Soutkadl 
or  the  survivor  of  them,  if  they  died  without  issue,  then, 
as  to  the  estates  of  the  said  Dr.  Warren^  to  himself  in 
fee,  and  as  to  the  estates  of  the  said  E.  SotUkweil,  to  the 
use  and  behoof  of  such  person  or  persons,  and  for  nch 
estate  or  estates,  &c.  as  the  said  E.  Southwell  by  deed 
or  will  executed  as  in  the  conveyance  was  mentioned, 
should,  notwithstanding  her  coverture,  and  as  if  shewn 
sole  and  unmarried,  direct  or  appoint ;  and  for  default  of 
such  direction,  declaration,  or  appointment,  to  the  ine 
and  behoof  of  the  said  E.  Southwellj  her  heirs  andai- 
signs  for  ever.     And  by  the  same  indentures  the  aid 
Dr.  Warren  and  E.  Southwell  covenanted  that  they  or 
the  heirs  of  the  said  £.  Southwell  would  surrender  aU 
and  every  the  copyhold  lands,  &c«  wherein  she  hadaof 
estate,  title,  or  interest,  to  the  same  uses,  and  fbrtk 
same  intents  and  purposes,  as  were  thereinbefore  ex- 
pressed and  declared  of  and  concerning  the  freeiioU 
estates  of  the  said  E*  SouthweU.     No  surrender  was  ever 
made  pursuant  to  the  said  covenant. 

The  marriage  between  Dr.  Warren  and  JS.  Southti 
was  duly  solemnised  in  1777. 

In  1779  the  sister  Frances  died  intestate,  never  haviflf 
been  married,  and  her  surviving  sisters,  Mary  and  IB^ 
zabeihi  were  duly  admitted  to  Frances's  third  part  of  th 
lands  mentioned  in  the  first  count  of  the  declaratiootf 
co-heirs  in  tail. 


rfl  *=. 
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At  a  general  court  baron  holden  for  the  said  manor  1833. 
of  fVest  Walton  cum  MembriSy  on  the  part  of  Emnethj  n"TT" 
on  the  8th  of  October  1781,  Dr.  and  Mrs.  Warren  and         Smith 

againU 

Mary  Southwell^  by  James  Guy^  their  attorney,  by  virtue         Buio. 

of  a  power  of  attorney  under  their  respective  hands  and 

seals,  bearing  date  the  14th  day  of  Jtdy  1781,  (at  the 

foot  of  which  said  power  of  attorney  it  was  certified  by 

the  steward,  tliat  Mrs.  Warren  had  been,  previously  to 

he  execution  of  the  said  power  of  attorney,  examined 

^art  from  her  husband  touching  her  consent  to  the 

several  matters  and  charges  therein  contained  and  had 

thereunto  freely  consented,)  surrendered  into  the  hands 

of  the  lord  of  the  said  manor  the  entirety  of  such  of 

the  messuages  and  lands  mentioned  in  the  first  count  of 

the  declaration  as  were  holden  of  that  manor,  to  the 

use  of  H.  Watts,  in  order  to  make  him  tenant  for  the 

purpose  of  sufiering  a  common  recovery.    Such  recovery 

was  afterwards  suffered  by  J.  (xui/f  Dr.  and  Mrs.  War^ 

rerl%  attorney,  wherein  W.  Clarke  was  demandant,  the 

said  J91  Waits  tenant,  and  the  said  Dr.  Warren  and  Hi' 

zabeth  his  wife,  and  Mary  Southwell,  by  J.  Gty,  their 

attorney,  vouchees;  and  afterwards  one  undivided  moiety 

of  the  said  messuages  and  lands  in  the  first  count  of  the 

declaration  mentioned,  holden  of  the  said  manor,  was 

surrendered  by  the  demandant  to  certain  uses  for  the 

benefit  of  Dr.  Warren  and  E,  his  wife,  and  their  issue, 

with  remainder,  in  default  of  issue,  to  the  use  of  such 

person,  8ic.  as  Mrs.  Warren,  by  deed  or  will,  should, 

f^tmthstanding  her  coverture,  and  as  if  she  xoas  sole  and 

unmarried,  declare  or  appoint,  and  in  default  of  any  such 

declaration  or  appointment,  to  the  use  of  the  heirs  of  the 

•wd  Elizabeth  for  ever;  and  at  the  same  Court  the  said 

Vol.  V.  Z  z  Elizabeth 
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the  coart  rolls  in  existence  of  the  said  several  manors        1888. 
had  been  searched,  and  it  appeared  that,  prior  to  the       "^"^ 
recovery  suffered  by  Dr.  and  Mrs.  Jfarretti  there  were         Smith 
many  instances  in  which  recoveries  had  been  safiered         Biedw 
by  a  feme  covert  in  persofi^  but  none  was  found  of  a 
recovery  suffered  by  a  feme  covert  by  attorney. 

In  the  years  1781  and  1782,  Dr.  and  Mrs.  Warren 
surrendered  the  moiety  of  the  lands  (late  of  Henry 
Souikwell)  mentioned  in  the  second  count  of  the  declar- 
ation, to  the  same  uses  as  were  specified  in  the  marriage 
settlement 

In  the  year  1790,  Elizabeth  Warren  and  Mary  Souths 
toell  were  admitted  to  other  parcel  of  the  said  lands, 
in  the  second  count  of  the  declaration  mentioned,  (there- 
tofore the  property  of  J,  Marshall  deceased,)  to  hold 
to  £.  Warren  and  M.  Southwell^  and  their  heirs,  in  co- 
parcenary, which  last-mentioned  lands  were  never  sur- 
Kendered  to  the  use  of  the  will  of  the  said  Elizabeth 
Warren  in  any  way  whatever.  In  1800,  Dr.  Warren 
-^Sed,  in  the  lifetime  of  his  wife,  without  issue. 

Mrs.  Warren  did  not,  in  her  lifetime,  make  any  ap- 

r    (lomtment  by  deed,  nor  did  she   make  any  other  sur- 

-- '  <^er  to  the  use  of  her  will  than  that  above  stated ; 

V  fntbyher  last  will  in  writing,  dated  the  1st  oi  December 

^.  XSOS,  she  devised  (amongst  other  things)  all  her  real 

personal  estate  to  J.  W.  Smithy  the  lessor  of  the 

r,  and  S.  Traffordj  their  heirs  and  assigns,  upon 

kin  trusts  therein  mentioned ;  and  by  a  codicil  bear- 

eren  date  with  her  said  will,  afler  revoking  that  part 

A'  her  will  as  to  the  devise  to  J.  W.  Smith  and  S.  Traffbrd^ 

^J|le  devised  in  the  words  following: — "  And  as  to  all  the 

'^.^^i^  ^d  residue  of  my  real  estates,  and  also  as  to  all  my 

laaiehold  estates  whatsoever,  I  devise  and  bequeath  the 

Z  z  2  same 
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1833.  same  unto  my  sister,  Dame  Mary  Eyre^  during  the  torn 
"""  of  her  natural  life ;  and  from  and  immediately  after  her 
Smith        decease,  I  devise  and  bequeath  all  my  said  real  estates, 

against 

BiAo.  and  also  all  my  said  leasehold  estates,  unto  and  to  the 
use  of,  and  for  the  benefit  of  the  said  «/.  JV.  Smith  aod 
S.  Trafford^  their  heirs,  executors,  administrators,  and 
assigns,  equally  to  be  divided  between  them,  share  ind 
share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants." 

In  1816  Mrs.  Warren  died,  being  then,  and  having 
been,  at  the  dates  of  her  will  and  codicil,  in  poasesmi 
of  one  undivided  moiety  of  the  several  estates  mentioiicd 
in  the  first  and  second  counts  of  the  declaration.  She 
was  also  seised  in  fee  of  considerable  freehold  estates 
which  passed  by  her  will  and  codicil.  Dame  Mary  Ejftt 
died  on  the  18th  of  November  1825,  whereupon  Sir 
J.  fV.  Smithy  the  lessor  of  the  plaintiff,  claimed  to  be 
entitled  to  one  undivided  fourth  part  of  the  said  8e?enl 
messuages  and  lands  in  the  first  and  second  oonntt 
of  the  declaration  mentioned,  as  devisee  under  the  sod 
codicil  of  Mrs.  Warren.  This  case  was  argued  it 
Trinity  term  1833(a). 

Preston  for  the  lessor  of  the  plaintiff.  There  are  tm 
parts  of  the  case :  one,  as  to  the  entailed  lands ;  and  tk 
other,  as  to  the  lands  not  entailed.  First,  as  to  tk. 
entailed  lands,  it  may  be  contended  that  a  customaij 
recovery  of  copyhold  cannot  bef  suffered  by  attorn^i 
but,  assuming  that  the  recovery  is  in  that  respect  ii^ 
regular,  it  is  not  absolutely  void,  but  voidable  only  by 
application  to  the  Lord's  Court,   2   Watkins  an  Oflf 


(a)  Before  Denman  C.  J.,  LiUledale,  Parke,  and  Paticson  Jf.    Jum 
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kiMSf  24fj  £5. ;  Ash  v.  Bogle  and  the  Dean  and  Chapter  of       1833. 

St.  PavP${a)\  Viner^s  Abr.  tit  False  Judgment  B.  pi.  10.        

r^         ..11       1 .     .  ^*  ^*"* 

On  principle  the  objection  cannot  be  tenable,  because        Smith 

Otherwise  a  common  recovery,  except  by  special  custom,         Bikd. 
could  not  be  suffered  in  any  case  where  the  parties 
were  so  circumstanced,  from  ill  health   or   otherwise, 
that  they  could  not  appear  personally  in  Ck)urt     At 
common  law,  a  person  under  such  circumstances  might 
appear   per   responsalem,    Bractony    dt.    De  EssoniiSf 
c.  14.   fol.  361.     In    Viner's  Abr.  tit.  -B^cot^ry  (A.  a.), 
^  reversed,   falsified,   or  stayed,   for  what  and  how,'' 
there  is  no  instance  in  which  it  was  merely  objected 
to  a  recovery,   that  it  was  suffered  by  attorney.     In 
Jlynierv,  Page{b)  Lord  Ellenborough  was  of  opinion, 
that  an  attorney  might  be  appointed  for  suffering  a 
common  i*ecovery  of  copyhold  lands,  as  of  common 
right,    unless   there   were    an   express  custom   to   the 
contrary.     ^Parke  J.    There  is  sufficient  evidence  of  a 
custom  here  to  appoint  an  attorney,  if  that  be  neces- 
sary;  the  only  question  is,  whether  Mrs.  Warren^  a 
feme   covert,  could  appoint    an  attorney.]     The  stat. 
47  G.  3.  sess.  2.  c.  8.  enables  femes  covert  to  appoint  an 
attorney  for  the  purpose  of  surrendering  a  copyhold, 
of  which  a  common  recovery  is  proposed  to  be  suffered. 
Bat  the  recovery  in  this  case  was  suffered  before  that 
statute.    The  59  G.  3.  c,  80.  was  passed  to  enable  femes 
covert  to  appoint  an  attorney  to  appear  for  them  as 
tenants  to  the  plaint  ojr  writ,  or  as  vouchees,  in  courts 
of  ancient  demesne,  but  that  they  might  have  done  at 
common  law,  as  appears  from  the  passage  already  cited 
from  Bracton.    The  general  rule  is,  that  every  person 

(a)  Femon,  367.     Shower* t  P.  C  67.      1  Eq.  Co.  Jbr.  119. 
W  I  Stark.  N*  P.  C.  9. 

Z  z  3  may 


r 
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ly  attorney,  and  also  at  the  time  of  the  judgment,  but       188S. 
t  was  not  assigned  as  error  that  she  was  a  married 

^  Doidem. 

roman  at  that  time.  So  in  an  Anonymous  case  in  Smni 
Djferj  262.  upon  a  writ  of  fidse  judgment,  the  objection  Bim». 
Nrasy  that  the  tenant  being  within  age  made  an  attorney : 
bat  there  never  has  been  a  case  in  which  it  has  been 
objected  that  husband  and  wife  made  an  attorney* 
The  10  &  11  W.  3.  c.  14.  enacts,  '^  that  no  common 
recovery  shall  be  reversed  or  avoided  for  any  defect 
unless  suit  be  commenced  within  twenty  years  after 
ittflfering  the  recovery."  Equity  would  extend  the 
anak^  of  that  statute  to  the  present  case. 

Then  assuming  that  the  recoveries  in  the  manor  courts 
were  wdl  suffered,  another  question  is,  whether  Mrs. 
WaTr€ii%  will  was  a  good  execution  of  the  power  re- 
lerved  to  her  by  the  surrender  of  the  copyholds  to  the 
lord  in  1781.  The  first  objection  (which  applies  to  all 
the  copyhold  lands)  is,  that  the  will  could  not  operate 
as  an  esLecution  of  the  power,  because  it  contains  no 
reference  to  it.  The  answer  to  that  is,  that  the  uses  in 
the  surrender,  which  authorised  a  will,  were  not  in  strict 
jnopriety  of  language  a  power,  but  merely  a  mode 
of  obtaining  a  devisable  interest  over  copyhold  lands; 
besides,  Mrs.  Warren  was  also  owner  of  the  fee,  and 
■i%ht  as  such  devise  her  copyhold  lands. 

Then  assuming  that  the  words  of  the  devise  were 

nffident  to  pass  all  the  copyhold  lands  which  had  been 

iorrendered  to  the  use  of  her  will,  another  question  is, 

whether  they  are  sufiBcient  to  pass  those  to  which  she 

was  admitted  in  1 790,  and  which  were  not  so  surrendered. 

AS  Mrs.  Warren  had  the  ultimate  fee  which  now  confers 

^  right  of  possession,  and  as  she  was  living  when  the 

•    £5  G.  3.  c.  192,  was  passed,  that  statute  was  equivalent  to 

Z  z  4  or 
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or  superseded  the  necessity  of  a  surrender  to  the 
her  will,  and  rendered  the  l&uguage  ofher  will  as  ef 
as  if  there  had  been  surrenders  in  the  ordinary  C 
uses  declared,  or  lo  be  declared  by  her.  Every  d 
tion  Tnade  or  to  be  made  by  any  will  by  any  pern 
shall  die  after  the  passing  of  the  act,  is  renderet 
without  any  previous  surreuder.  It  was  doubted 
time,  whether,  since  the  statute,  copyholds  wool 
under  a  general  devise  of  real  estate  by  a  testatt 
had  both  freehold  and  copyhold  lands,  and  wt 
made  no  surrender  to  the  use  of  the  will.  But  Dt 
Clarke  v.  Ludlam  [a)  expressly  decided  that  cop 
would  pass  under  such  a  devise,  and  that  it  oagfat 
ceive  the  same  construction  as  if  the  testator  bad  i 
surrender  to  the  use  of  his  will.  The  statute, 
fore,  places  the  testator  in  precisely  the  same  sit 
as  if  he  had  made  a  surrender  to  the  use  of  hi 
And  it  is  quite  clear  that  if  Mrs.  Warren  had 
such  a  surrender,  the  copyhold  lands  to  which  si 
admitted  in  1790,  would  have  passed  under  this  d 

Follett  contra.  First,  Mrs.  fVarren  could  not 
the  land  of  which  she  was  seised  tn  tail.  There  v 
valid  recovery,  nnt  because  Dr.  and  Mrs.  Warren 
not  appear  by  attorney,  but  because  she  being  a 
covert  was  incompetent  to  execute  a  deed,  and  th 
render  to  the  lord  made  by  the  attorney  was  voii 
consequently  there  was  no  good  tenant  to  the  pit 
the  manor  court.  It  is  said  that  this  recover 
only  be  avoided  by  application  to  the  lord's  i 
but  Roe  V.  Baldwere  {b)  shews   tliat   this  Cour 


W7fl 


(i)  S  T.  R.  104. 
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examine  a  recovery  of  copyhold   as  well  as  of  other        183S. 
lands.     In  Holland  v.   Jackson  {a\  the   husband   and        '"~^~ 
wife  appeared    by    attorney,    and    the    question   was         Smith 
whether  the   appearance   by   the   wife,   she   being  an         buu>. 
in&nt,  was  error.     That  is  not  the  question  here.     In 
Watkins  on  Copyholds^  vol.  i.  63.,  it  is  said  that  '*  the 
husband  and  wife  may  together   surrender  the  wife's 
lands,  she  being  on  such  surrender  examined  apart  by 
the  steward ; ''  and  in  page  65.j  '^  when  any  one  is  au- 
thorized to  surrender  his  copyhold,  it  is  not  always 
necessary  he  should  do  it  in  person ;  he  may  appoint  in 
many  cases  an  attorney  for  the  purpose ; ''  and  then  it  is 
added,  ''where  the  copyholder  is  not  under  any  per- 
sonal incapacity,  as  nan  compos,  ccmert,  or  an  infant, 
and  possesses  a  power  which  may  be  delegated  to  an- 
other; a  surrender  which  is  warranted  by  the  general 
law  of  copyhold  may  be  by  attorney  as  well  as  in  pro- 
pria persona."     The  statutory  provisions  on  the  subject 
shew  that  a  surrender  by  a  married  woman  was   not 
valid  at  common   law.     The  9  G.  1.   c.  29.  enables  a 
feme  covert  to  appoint  an  attorney  for  the  purpose  of 
admission  to  copyholds,  and  the  47  G.  S.   sess.  2.  c.  8. 
(A.  D.  1807),  for  the  purpose  of  suifering  a  recovery  of 
them.     Here  the  surrender  and  admission  were  long 
before  the  latter  statute.      The  statute  10  &  II  ^.  S. 
c.  14.,  which  limits  the  reversal  of  a  recovery  to  twenty 
years,  does  not  apply  to  a  case  where  there  has  been 
no  good  tenant  to   the  praecipe  or  plaint     This   is 
shewn  by  the  14  G.  2.  c.  20.  s.  5.,  which  enacts,  ''  that 
every  common  recovery  shall,  after  the  expiration   of 
twenty  years  from  the  suifering  thereof,  be  valid,  if  it 
appears  upon  the  face  of  such  recovery  that  there  was  a 
^ciuuit  to  the  writ,  and  if  the  person  joining  in  the 


■I 
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1833.        recovery  bad   a  sufiBcient  estate  to   suffer  the  saxe, 
J     ~       notwitbstandiniT  the  deed  makinir  the  tenant  shall  be 

Doe  dem.  "^  '^ 

Smfth        lost."     The  case  here  is  as  if  there  had  been  a  recoveiy 

against  ...  • 

Biao.         in  the  superior  court,  and  no  good  tenant  to  the  pre- 
cipe :  such  a  recovery  would  be  void. 

But,  secondly,  none  of  the  copyholds,  either  in  tul 
or  in  fee,  which  were  surrendered  to  the  use  of  her 
will,  can  pass  by  the  devise,  unless  it  be  a  valid  exe- 
cution of  the  power.     The  words  are,  *^  notwithstand- 
ing her  coverture,  and  as   if  she  were   sole."     That 
implies  that  the  power  was  only  to  be  executed  while 
she  was  covert.     And  assuming  that  to  be  otherwise^ 
if  it  is  a  power,  the  will  or  codicil  does  not  rdisr  to 
the  power,  and  therefore  is  not  a  good  execution  of  it; 
and  there  are  other  freehold  estates  to  satisfy  the  wonk 
It  is  said,  that  the  right  reserved  to  Mrs.  fVarren  hj 
the  surrender,  to  make  a  will,  is  not  a  power,  but  merely 
a  mode  of  obtaining  a  devisable  interest  over  the  oo|if- 
hold  lands.     But  a  similar  clause  in  a  surrender  wv 
treated  as  a  power  by  the  Court  of  Common  Pleas  in 
Driver  v.  Thompson  {a).     [Parke  J.   Here,  in  deianlt  of 
appointment,  the  copyholds  are  limited  to  the  use  of  her 
and  her  heirs  for  ever.     Now,  assuming  that  the  wiD 
may  not  be  a  good  execution  of  the  power  given  by  the 
surrender,  may  it  not  operate  on  the  reversion  in  iee 
vested  in  her  in  default  of  appointment  ?  Doe  v.  ISd- 
:nan  (i).] 

At  all  events,  the  copyholds  to  which  Mrs.  TFmm 
was  admitted  in  1790,  and  which  were  never  sorreB- 
dered  to  the  use  of  her  will,  will  not  pass  under  ik 
general  devise  of  all  her  real  and  leasehold  estaia^ 
she  havings  at  the  time  of  her  will,  freehold  as  veO 

(a)  4  Taunt.  294.  {b)  4B.  ^  Ad.S6. 
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as   copyhold   property.     The  question  is,  whether,  at        1838. 
the  time  when  she  made  her  will,  she  intended  that      J     T" 

•  Doc  dem. 

her  copyhold,  as  well  as  her  freehold,  property  should         Smith 

agaifui 

pass.  The  rule  of  construction  is,  that  where  a  testator,  Biko. 
having  both  freehold  and  other  property,  uses  general 
words  of  devise,  they  are  restrained  to  the  freehold, 
unless  a  contrary  intention  appears.  The  words,  ^*  all 
my  lands  and  tenements,"  are  only  applied  to  leasehold 
where  the  testator  has  no  freehold  property:  Hose  v. 
Bartlett  (a),  Hartley  v.  Htirle  {b\  and  other  authorities 
collected  in  2  Powell  on  Devises,  p.  127«,  3d  ed.  The 
same  rule  applies  to  a  general  devise  by  a  testator 
having  both  freehold  and  copyhold  property :  such  de- 
vise is  restrained  in  construction  to  the  freehold  pro- 
perty, unless  there  has  been  a  surrender  to  the  use  of 
the  will,  and  then  such  surrender  has  been  held  to  shew 
a  different  intent;  Chapman  v.  Hart{c\  Sampson  v. 
Sampson  {d\  NichoUs  v.  Butcher  (e).  Tendril  v.  Smith  (g), 
Goodwfn  V.  Goodvyn  (A),  and  other  cases  cited,  2  Powell 
on  Devises,  p.  121.  In  White  v.  Vitty{i\  where  the  Lord 
CbaDcellor  was  assisted  by  the  Chief  Justices  of  the 
Courts  of  King's  Bench  and  Common  Pleas,  Tindal  C.J. 
in  delivering  his  opinion,  reviewed  several  of  the  autho- 
rities, and  said  that  the  effect  of  the  surrender  in  those 
cases  was,  to  shew  the  intention  of  the  testator  that  the 
copyhold  should  pass.  Then  if  before  the  stat  55  G.  3. 
c.  192.,  in  the  case  of  a  general  devise  of  all  the  tes- 
tator's real  estate,  a  surrender  lo  the  use  of  his  will  was 
necessary  to  shew  his  intention  to  pass  his  copyholds,  the 

(a)  Cro.  Car.  292.  (6)  5  Vet.  6A0. 

(c)  1  Vet.  len.  275.  (d)  2  Veu  4-  B,  531. 


(«)  18  Veu  ]  93.  ig)  2  Atk.  85. 

(&)  1  Veu  sen.  287.  (t)  2  Bios.  484. 
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as  it  is  the  intention  of  the  testator  at  the  period  of  making       1 833. 
the  will,  which  is  the  point  to  be  ascertained,  and  which        

Doxdem. 

cannot  of  course  be  evinced   by  subsequent  events."        Smith 
This  case  is  different  from  Doe  v.  LiuUam  (a),  because         Buo. 
there  the  will  was  made  q/ier  the  55  G.  3.  c.  192.  had 
passed ;  and  the  language  attributed  to  the  Chief  Justice 
of  the  Common  Pleas  is  referable  to  a  will  made  when 
a  surrender  was  unnecessary. 

Preston  in  reply.  It  is  unnecessary  for  the  Court  to 
decide  whether  a  feme  covert  can  by  deed  appoint  an 
attorney  to  suffer  a  recovery,  because  here  Mrs.  JPFor- 
ren,  when  the  recoveries  were  suffered,  had  an  estate 
tail  in  possession ;  her  husband,  therefore,  had  an  estate 
of  freehold  in  her  right,  and  might  (during  the  joint 
lives  of  himself  and  wife)  transfer  a  sufiBcient  freehold 
to  his  grantee  to  make  him  tenant  to  the  praecipe  or 
plaint :  Robinson  v.  Comyns  (£),  as  reported  in  an  opinion 
of  Mr.  Booth,  in  5  Cruises  Digest,  312.  Here,  the 
power  of  attorney,  as  the  deed  of  the  husband,  was 
valid,  and  made  the  appointee  competent  to  surrender 
the  copyhold  into  the  hands  of  the  lord. 

Then  as  to  the  effect  of  the  devise  on  the  copyholds 
first  mentioned  in  the  declaration.     A  copyhold  tenant 
nugbt,  before  the  late  statute,  acquire  the   power  to 
devise  copyholds  by  making  a  previous  surrender  to 
the  uses  of  his  will.    The  law  would  not,  from  a  general 
devise  of  the  real  estate,  infer  an  intent  to  give  copy- 
holds which  the  ddvisor  had  not  qualified  himself  to 
devise  by  a  previous  surrender ;  but,  where  there  was  a 
previous  surrender,  the  law  would  infer  from  such  ge- 
neral devise  that  the  testator  intended  to  give  all  which 

(a)  IBing.  275.         (6)  Cat,  temp.  Talbot,  164.  167.  note  (6),  Sd  cd. 

he 
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18SS.        he  had  a  right  to  give.     Now  here  Mrs.  Warren^  by  tbe 
'  recovery  and  surrender  to  such  nses  as  she  riioiild  a{h 

SMrrH        point,  had  acquired  the  potentiality  of  passing,  by  her 

agaitut 

B»D.         will,  all  the  copyholds  which  were  in  settlement.     It  is 
said  that  they  will  not  pass  because  the  will  does  not 
refer  to  the  power ;  but  why  did  she  acquire  tbe  power 
to  make  a  will  but  for  the  purpose  of  exerdsing  it? 
She  reserved  to  herself  a  special  right  of  diapoaicioD  and 
a  fee  also ;  she  has  done  what  was  necessary  to  give  her 
the  potentiality  of  disposing.   This  is  not,  strictly  speak- 
ing, a  power,  but  a  right  of  disposition.     To  another 
objection  made,  the  answer  is,  that  the  right  of  dispo- 
sition is  reserved  to  Mrs.  Warrenj  not  during^  but  not" 
withstanding^  her  coverture.     The  object  evidently  was, 
that  she  should  have  a  power  of  disposition  which  she 
would  not  otherwise  have,  but  not  that  she  should  have 
that  only.     Then  as  to  the  copyholds  not  surrendered 
to  the  use  of  her  will,  the  want  of  a  surrender  is  sup- 
plied by  the  statute,  which  is  not  confined  to  wills  made 
after  the  statute.     It  enacts,  that  every  disposition  rnaii 
or  to  be  made  by  any  last  will,  by  any  person  who  shall 
die  after  the  passing  of  that  act,  of  copyhold  tenemeotiy 
shall  be  as  valid  and  effectual,  although  no  surr^der 
shall  have  been  made  to  the  use  of  tbe  will,  as  if  a  sur- 
render had  been  made.     The  words  '^  any  person  who 
shall  die/'  &c.,  would  be  idle  unless  the  act  referred  to 
wills  already  made.     This  is  a  case  within  the  words  di 
the  statute.     If  a  testator,  before  the  statute,  devised 
all  his  real  and  personal  estate,  and  his  copyholds  ex- 
pressly, without  having  surrendered  the  latter  to  (be 
use  of  his  will,  they  would  not  pass.     The  object  of  tk 
statute  was  to  supply  that  defect. 

Cur.  ado.  vJt* 

Deniuk 
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Denmak  C.  J.  in  the  course  of  this  term  delivered  18SS. 
the  judgment  of  the  Court.  After  stating  the  facts  of  _  '~~ 
the  case,  his  Lordship  proceeded  as  follows: —  Smith 

Upon  this  state  of  facts,  three  questions  were  raised        Biao. 
in  argument.     First,  whether  the  recovery  suffered  in 
1781  was  valid. 

Secondly,  whether  Mrs.  Warren^s  will  was  a  valid 
execution  of  the  power  contained  in  the  surrenders  made 
in  the  years  1781  and  1782.     And, 

Thirdly,  whether  Mrs.  WarrerCs  will  was  sufficient 
to  pass  the  lands  to  which  she  was  admitted  in  1790, 
having  been  made  before  the  passing  of  the  hS  6.  3. 
c.  192,  although  she  died  subsequently  to  that  act. 

With  respect  to  the  first  question,  it  was  objected 
that  die  recovery  was  void  because  a  married  woman 
could  not,  previous  to  the  47  G.  3.  staU  2.  c.  8.,  appear 
and  suffer  a  recovery  by  attorney,  and  because  there 
was  not  a  good  tenant  to  the  pnecipe,  inasmuch  as  the 
power  of  attorney  to  James  Guy  was  void  as  regarded 
Mrs.  Warren^  who  was  then  a  married  woman,  and  in- 
asmuch as  her  husband  could  not  appoint  an  attorney 
for  her  for  the  purpose  of  making  a  surrender. 

It  was  answered,  that  a  recovery  suffered  by  a  mar- 
ried woman,  by  attorney,  is  at  all  events  not  void,  but 
voidable  only  by  petition  to  the  lord ;  and  that  the  stat. 
10  &  11  W.^.  c.  14.  limits   reversal   of  recoveries  to 
twenty  years,  which  have  long  elapsed,  and  that  there 
^&s  a  good  tenant  to  the  praecipe,  because,  admitting 
that  the  power  of  attorney  was  void  as  the  act  of  Mrs. 
yfoTTou^  and  that  her  husband  could  not  appoint  an 
attorney  for  her  for  the  purpose  of  surrender,  as  is  ex- 
pressly Iwd  down  in  Watkins  on  Copyholds^  vol.  i.  p.  65., 
jet  that  the  power  of  attorney  was  valid  as  the  act  of 


712  CASES  IN  MICHAELMAS  TERM 

188S.        Dr.  Warren^  and  that  the  husband  has  such  an  interest 
in  his  wife's  copyhold  lands,  as  that  he  may  pass  them 
Smith        by  surrender  during  the  joint  lives  of  himself  and  his 
BiaD.         wife,  though  such  a  surrender  will  not  operate  as  a  dis- 
continuance of  his  wife's  estate. 

We  are  of  opinion,  that  this  is  the  true  answer  to  die 
objection;  that  the  act  of  the  husband  was  suffideat  lo 
make  a  good  tenant  to  the  precipe ;  and  that  the  re- 
covery, not  having[been  reversed  within  twenty  yean^  b 
good. 

With  respect  to  tlie  second  question,  it  was  objected 
that  the  will  was  not  a  good  execution  of  the  power  con- 
tained in  the  surrenders  of  1781  and  1782,  for' two 
reasons :  first,  because  it  does  not  refer  to  the  power, 
nor  the  subject  of  it;  and,  secondly,  because  the  power 
extends  only  to  the  period  of  Mrs.  JVarren*s  coverture, 
whereas  the  will  was  made  after  she  became  a  widow. 

It  is  true,  that  the  will  is  in  general  terms,  and  does 
not  refer  either  to  the  power  or  the  subject  of  it ;  it  is 
also  true,  that  there  is  other  property  upon  which  it 
would  operate ;   but,  in   regard  to  copyholds,  such  a 
clause  in  a  surrender  is  not  strictly  a  power,  but  a  mode 
of  rendering  the  lands  devisable.     And  it  is  not  esseatnl 
that  the  will  should  refer  to  the  surrender :  Mamnoit 
case  (a).     Then  as  to  the  time  of  the  execution,  we  ire 
of  opinion  that  the  power  is  not  restricted  to  the  time  of 
Mrs.  Warren's  coverture :  the  words  are  not  "  durmg 
her  coverture,"  or  whilst  she  shall  be  covert,  but  "no^ 
mthstanding  her  coverture,  and  as  if  sh^  were  sole  and 
unmarried ;"  they  were  plainly  intended  to  enable  her  to 
make  a  will  whilst  married  as  if  she  were  sole,  but  noC 
to  disable  her  if  she  should  actually  become  sole. 

[a)  Gary's  Reports,  S5.  ed.  165a 
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With  respect  to  the  third  question  there  is  more  dif-       1833. 
ficulty.     In  the  case  of  Doe  dem.  Clarke  v.  Ludlam  {a\ 

Dos  dem* 

it  was  held  that  copyholds  would  pass  under  general        Smith 

ogainti 

words  in  a  will  made  since  the  stat.  55  G.  3.  c.  192.,        Bird. 

although  there  had  been  no  surrender ;  but  it  does  not 

follow  that  they  will  pass  under  such  words  in  a  will 

made  previously  to  the  statute.     We  have  not  found 

any  authority   upon  the   point;    but  looking   to  the 

state  of  the  law  previous  to  the  statute,  and  to  the 

words  of  the  statute^   we   are    of  opinion,   that  this 

will  is  not  a  disposition  or   devise  of  the  copyhold 

lands  to  which  Mrs*  Warren  was  admitted  in  1790; 

and,  therefore,  that  the  statute  does  not  cure  the  want 

of  a  surrender.     The  words  of  the  statute  are,  *'  that  in 

all  cases  where,  by  the  custom  of  any  manor  in  England 

or  Ireland,  any  copyhold  tenant  of  such  manor  may  by 

his  or  her  last  will  and  testament  dispose  of  or  appoint 

his  or  her  copyhold  tenements,  the  same  having  been 

surrendered  to  such  uses  as  should  be  declared  by  such 

last  will  and  testament,  every  disposition  or  charge 

made  or  to  be  made  by  any  such  last  will  and  testament, 

by  any  person  who  shall  die  after  the  passing  of  this 

act,  of  any  such  copyhold  tenements,  or  of  any  right, 

^e,  or  interest  in  or  to  the  same,  shall  be  as  valid  and 

cBectual,  to  all  intents    and    purposes,   although   no 

tarrender  shall  have  been  made  to  the  use  of  the  last 

will  and  testament  of  such  person,  as  the  same  would 


_      Iiaie  beea  if  a  surrender  had  been  made  to  the  use  of 

such  will."    If  the  will  had  contained  an  express  devise 

of  copyholds,  no  doubt  this  statute  would  have  applied 

J    to  the  present  case,  for  the  words  are  **  made  or  to  be 


(a)  7  Bing,  275. 

V0L.V.  3  A  made;" 
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]83S.        made;"  or  if  there  had  been  an  implied  devise  of  copy- 
holds,   the   same   consequence  would    have    followed. 

Dob  dem. 

Smith        But  if  there  be  neither  one  nor  the  other,  and  if  the 

againU 

Bird.         legal  effect  of  the  words  of  tiie  will  be  to  raise  the 
presumption  that  the  testatrix,  at  the  time  of  making 
the  will,  intended  the  copyholds  not  to  pass,  the  statute 
cannot  alter  that  presumption,  and  supply  a  diffiereut 
intent     Now  it  has  been  established,  by  a  long  series 
of  cases  prior  to  the  statute,  that  general  words  in  a  will 
are  not  to  be  applied  to  copyholds  which  have  not  beea 
surrendered  to  the  use  of  the  will,  if  there  be  freehold 
lands  on  which  they  can  operate,  because  the  absence  of 
a  surrender  shews  that  the  testator  intended  that  thcj 
should  not  be  so  applied.     It  follows  that,  when  thb 
will  was  made,  it  was  not  a  disposition  by  will  of  the 
copyholds  not  surrendered ;  and  neither  the  statute,  nor 
any  thing  that  has  happened  since,  can  alter  the  &ct 
and  make  it  such  a  disposition.     The  case  of  Doe  f* 
Ludlam  (a)  rests  on  a  totally  different  ground,  for  tbae 
the  will  was  made  since  the  statute ;  and  it  seems  deir 
that  the  statute,  by  rendering  a  surrender  unneoessaiy, 
has  done  away  with  the  presumption  of  the  testator^s 
intention  arising  from  the  absence  of  a  surrender. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  tkt 
lessor  of  the  plaintiff  is  entitled  as  to  all  the  lands  empt 
those  to  which  Mrs.  Warren  was  admitted  in  1790^  ib' 
that,  as  to  those,  the  defendant  is  entitled. 

Judgment  accordoigl^ 

(a)  7  Bmg.  275. 
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1833. 


Hare  against  Horton.  j^:,f-|'^. 

lASE.     The  declaration  stated  that  before  and  at  the  -rf. by adeed  zi^^^.yrr 

'     .  of  mortgage, 

time,  &c.,  divers,  to  wit,  ten  iron-fbunderies,  ma-  granted,  bar. 
inery,    apparatus   and   furniture,   ten   messuages    or  relea««l,  and 

11.        1  .  •  ^  i_  .  1       confirmed  to  A 

reiiing- nouses,  ten  warehouses,  ten  shops,  ten  yards,  (inhispoue*- 

d  ten  gardens,  with  the  appurtenances,  situate,  &c.,  by  a^wi^"*^ 

d  divers,  to  wit,  twenty  cranes,  twenty  boilers,  twenty  *^^*"'  ^^ 

*naces,  twenty  steam-engines,  &c,  (describing  many  foundcry  and 

ber  articles  of  machinery),  twenty  desks,  twenty  tables,  houses,  &c.  and 

the  appur- 

:.,  (describing  other  furniture,  and  tools),  were  in  the  tenanoes;  to-^ 
ssession  and  occupation  of  William  Bailey^  as  tenant  fratef,!ftoi7m, 
sreof  to  the  plaintiff,  the  reversion  thereof  belonging  /fa^iVftTin^and 
plaintiflF:  and  that  defendant,  contriving  and  intend-  J^^JJ,^-^!' 
;  to  injure  plaintiff  in  his  reversionary  estate  in  the  *«*««/*  *nd  all 

trees*  nouses, 

id  founderies,  machinery,  &c.,  with  the  cranes,  boilers,  cotuges.  com- 

monSi  ftCa 

r.,  whilst  the  same  were  in  the  possession  of  W.  B.  as  easements, 

profits,  &C.  to 

lant  to  plaintif]^  and  whilst  plaintiff  was  so  interested  the  said  foun- 

dery,  mes- 
suages, and 
Is  appertaining  There  were  cranes,  presws,  a  steam-engine,  and  other  fixtures  in  the 
ndcry,  used  for  the  purposes  of  the  business  carried  on  there,  and  valued  at  GCIOL  : 
Id,  that  the  specification  of  the  grates  and  other  fixtures  in  and  about  the  dwelling- 
ttcs»  shewed  that  those  in  the  foundery  were  not  intended  to  pass,  though  they  would 
«  pawed  if  the  others  had  not  been  mentioned. 

Declaration  stated,  that  an  iron-foundery,  messuages,  and  cranes,  boilers,  and  other 
cbinery,  &c.,  which  were  described,  were  in  the  possession  of  plaintiff's  tenant,  the  rerer- 
n  belonging  to  plaintiff;  and  that  defendant,  contriving  to  injure  plaintiff  in  his  rever- 
■arj  interest,  while  he  was  such  reTersioner,  broke  and  entered  the  aaid  foundering 
addauryf  ^e*  and  messuages*  with  the  appurtenances,  cranet,  boUerSt  ^c»  tore  up,  broke 
awn  and  prostrated  the  same ;  seized,  carried  away,  and  converted  the  machinery,  && 
od  the  cranes,  boilers,  &c.  aflixed  to  plaintiff's  reversionary  interest,  and  scattered  and 
pread  the  same  with  rubbisli,  greatly  injuring  the  said  reversionary  estate.  Plea,  not 
puliy*  At  the  trial  it  appeared  that  the  plaintiff  had  no  right  to  the  fixtures:  Held, 
Mtcnhelcst,  that  enough  appeared  on  this  declaration  to  support  a  verdict  for  the  plaintiff 
w  tmnccessary  damage  done  in  removing  the  fixtures,  of  which  proof  had  been  given. 

Fltmufi*  at  the  trial  produced  a  deed  of  mortgage,  executed  to  him  by  defendant.  The 
wter  proved  that  on  executing  it  he  banded  it  to  his  own  agent,  intending  it,  as  he  alleged, 
to  remaiD  as  an  escrow,  till  the  performance  of  a  certain  agreement  by  another  party  to 
u(  mortgage :  Held,  that  the  possession  of  it  by  plaintiff  was  primd  facie  evidence  that  it 
Mdbcen  delivered  to  him  as  a  deed. 

3  A  2  in 
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an  agreement,  not  under  seal,  for  the  purchase  by  Bailey        1833. 
of  the  defendant's  goodwill  in  his  business  of  a  gasometer-        ' 
maker  at  200^,  and  also  of  his  stock  and  implements  of        nffniatt 
trade,  tools  and  fixtures,  in  the  warehouses,  shops,  &c., 
occupied  by  him  at  Great  Bridge  aforesaid,  at  a  valu- 
ation to  be  taken  as  in  the  agreement  was  mentioned, 
the  amount  to  be   paid   by  instalments  at  stated  pe- 
riods^ and  the  payment  to  be  secured  by  certain  promis* 
scry  notes :  and  it  was  further  agreed,  that  the  defendant 
should  have  the  use  of  a  house  and  garden,  &c.,  part  of 
the  premises,  till  Christmas j   1831,  and  should  be  at 
liberty  to  finish  certain  works,  then  in  the  course  of 
nianufiu:ture,   upon  the  said  premises.     F«  r   the  pur- 
pose of  raising  a  part  of  the  purchase-money,  Bailey  and 
the  defendant  executed  a  mortgage  deed  to  the  plaintiff, 
which  was  in  substance  as  follows :  — 

By  indenture,  bearing  date  the  22d  oi February  1%^!^ 
between  the  defendant  of  the  first  part,  William  Spurrier 
of  the  second  part,  the  said  William  Bailey  of  the  third 
part,  and  the  plaintiff  of  the  fourth  part,  reciting  certain 
indentures  of  lease  and  release  of  the  7th  and  8th  of  De^ 
cember  1825,  whereby  all  that  iron-foundery,  together 
with  the  two  dwelling-houses,  warehouses,  shops,  yards, 
garden,  and  appurtenances  thereto  belonging,  situate  at 
or  near  Great  Bridge^  &c.,  formerly  in  the  occupation, 
&C.,  and  also  all  that  close,  called  the  Faundery  Fields 
situate  near  Great  Bridge  aforesaid,  adjoining,  &c.,  then 
in  the  occupation,  &c.,  together  with  their  rights,  mem- 
bers, and  appurtenances,  were  conveyed,  limited  and 
assured  to  such  uses  as  the  defendant  should  appoint, 
and  in  default  of  appointment,  to  the  use  of  him  and 
his  assigns  during  his  life,  with  a  limitation  to  the  use 
of  Spurrier^  his  executors,  &c.,  during  the  life  of  the 
defendant,  remainder  to  the  use  of  the  defendant  in  fee ; 

3  A  3  reciting 
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18S8.        reciting  also,  that  the  defendant  had  contracted  with 

"         Bailey  to  sell  him  the  fee-simple  of  the  foundery,  mei- 

againu        suages,  lands,  and  other  hereditaments  intended  to  be 

HORTOK* 

by  that  deed  appointed  and  released,  for  4500/. ;  reciting 
also,  that  Bailey  had  requested  the  plaintiff  to  lend  him 
3500/.  to  enable  him  to  complete  the  purchase^  and  the 
plaintiff  had  agreed  to  do  so  on  having  the  said  sum 
and  interest  thereon  secured  by  mortgage  on  the  said 
foundery,  messuages,  lands,  and  other  hereditaments,  as 
after  mentioned  :   it  was  witnessed,  that,  in  pursuance 
of  the  agreement  on  the  part  of  the  defendant,  and  in 
consideration  of  1000/.,  part  of  the  purchase-roonej, 
paid  to  him  by  Bailey^  and  3500/.,  the  residue,  paid  to 
him  by  the  plaintiff,  and  by  virtue  of  the  above-men- 
tioned power  of  appointment,  the  defendant  appointed 
that  the  foundery,  messuages,  lands,  and  other  here- 
ditaments after  mentioned,  &c.,  with  their  appurtenances, 
should  go  and  remain  to  the  use  of  the  plaintiff  in  fee^ 
upon  the  trusts,  &c.  after  mentioned.     And  Spwrrier^  in 
consideration,  &c.,  and  at  the  request  and  by  the  direc- 
tion of  the  defendant  and  Bailey^  did  bargain  and  sell, 
and  the  defendant,  at  the  request,  Sec.  of  Bailey^  did 
grant,  bargain,  sell,  alien,  release,  and  confirm  to  the 
plaintiff  {in  his  possession    then    being    by  a  prewm 
bargain  and  sale)  and  his  heirs,  all  and  singular  Mr 
said  iron-foundetyy  together  with  the  said  dwelling  kouses^ 
warehouses^    shops,  yards,   gardens,    and  (qfpurtenanm 
thereunto  belonging,  and  therein-before  more  particularlj 
described,  and  then  in  the  occupation,  &c. ;  and  also  sll 
that  close  called  the  Foundery  Field  before  described, 
and  the  dwelling-houses  or  buildings  erected  thereooi 
and  all  other  the  hereditaments  conveyed  in  and  by  the 
before-recited  indentures  of  lease  and  release  (with  the 
exception  therein  made  of  eeitain  mines,  minerals,  &c.}  "^ 

«  iogelh 
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"  together  with  all  grates,  boilers,  bells,  and  other  jfixtwes        1833. 
in  and  about  the  said  two  dwelling-houses  and  the  brewhouses 
thereto  belonging ;  and  all  fruit  and  other  trees  growing        agaUut 
upon  the  said  premises;  and  all  houses,  cottages,  out- 
houses, edijiccsj  buildings,  bams,  stables,  yards,  gardens, 
orchards,  closes  of  land,  meadow  and  pasture  feedings, 
woods,  underwoods,  and  the  ground  and  soil  thereof, 
commons,  &c.,  and  other  commonable  rights,  hedges, 
ditches,   fences,  mounds,   ways,    paths,  waters,  water- 
courses, liberties,  privileges,  easements,  profits,  com- 
modities,  advantages,   and  emoluments  whatsoever  to 
the  said  foundery,  messuages,  lands,  and  other  heredit- 
aments hereby  released  or   otherwise  assured,  or  in- 
tended so  to  be,  or  any  of  them  respectively,  belonging 
or  in  anywise  appertaining,  or  accepted,  reputed,  held, 
&C.,  as  part,  parcel,  or  member  of  the  same  or  any  of 
them   respectively;  and  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and  other  rents  and 
profits   of  the   said   foundery,   messuages,   lands,   and 
other  hereditaments  hereby  released,  &c.,   and  every 
part  and  pagcel  of  the  same,  with  their  and  every  of 
their  rights,  members,  and  appurtenances;  and  all  the 
estate,   right,  title,  interest,  &c.,  of  the  said   William 
Spurrier  and  Joshua  Norton  (the  defendant),  and  each 
of  them,  of  into  and  out  of  the  said  foundery,  mes- 
suages, lands,  and  other  hereditaments,  and  every  part 
and  parcel  of  the  same,  with  their  rights,  &c. : "  haben- 
dum to  the  plaintiiT  in  fee,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,   and   subject  to  the 
powers,  provisoes,  agreements,  and  declarations  there- 
inafter expressed  concerning  the  same.     The  deed  also 
contained  a  proviso  for  reconveyance  by  the  plaintiff  to 
Bailey,  his  heirs,  &c.,  on  repayment  of  the  3500/.  and 
interest;  a  power  to  the  mortgagee  to  sell  on  default  in 

3  A  4  payment 
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18SS.        payment  of  the  principal  or  interest;  and  a  proviso^ 

T^  that  Bailey  should  hold  and  receive  ibe  lentSy  issnesy 

againti       and  profits  of  the  hereditaments  by  that  indcntHie  ap- 

pointed  and  rdeased,  without  let,  &c.  by  the  (Maintn^ 

until  such  default  should  be  made. 

The  above  deed  was  executed  by  the  defendant  and 
SpwrieTf  (neither  the  plaintiff  nor  any  person  on  his 
behalf  being  present,)  and  witnessed  by  Mr.  FeUams,  the 
defendant's  attorney,  and  Mr.  Caldecoitf  his  mnning 
agent  The  deed  was  then  delivered  to  CaUecoit^  but 
there  was  no  evidence  of  his  having  delivered  it  to  the 
plaintiff,  except  that  the  plaintiff  produced  it  at  the 
trial. 

Bailey  was  let  into  possession,  and,  at  the  lime  next 
mentioned,  was  in  the  exclusive  occupation  of  the  pre- 
mises, machinery,  and  other  property,  except  the  house 
and  garden  mentioned  in  the  agreement  of  Decemikr 
1830.     In  Jtme  18S1,  a  dispute  having  arisen  between 
Bailey  and  the  defendant  as  to  the  fulfilment  of  tbat 
contract,  the  defendant,  with  a  number  of  men,  en- 
tered the  foundery,  carried  away  the  tools  and  other 
moveables,  and  severed  and  took  away,  among  other 
things,  a  steam-engine,  cranes,  presses,  fnmies  for  ge- 
ometers, and  other  apparatus,  all  fixed  into  the  earth  or 
walls,  doing  thereby  much  unnecessary  damage  to  the 
premises.     For  the  injuries  caused  by  this  proceediag 
to  the  plaintiff's  reversionary  interest,  the  present  actios 
was  brought.     The  value  of  the  fixtures  and  toob  wtf 
stated  at  the  trial  to  be  15^5L     The  plaintiff  was  non- 
suited, but  leave  given  to  move  to  enter  a  verdict  bt 
600/.,  the  value  of  the  fixtures,  or  55/.,  the  amount  (iC 
damage  done  to  the  freehold  in  removing  them.    The 
points  reserved  were :   First,  Whether  the  fixtures 
nexed  to  die  foundery  passed  to  the  plaintiff  by  t^ 


HORTOK. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  721 

mortgage  o(  Ffbivary  1881?     Secondly,  Whether  on        1833, 

the  present  declaration,  the  plaintiff  could  recover  for        

the  alleged  injury  to  the  freehold  ?    Thirdly,  Whether        agnnst 
the  instrument  of  mortgage  was  delivered  as  a  deed,  or 
only  as  an  escrow  ?     A  rule  nisi  having  been  obtained, 

Maule  and  IL  V.  Richards  now  shewed  cause.     As  to 

f 

the  first  question,  Ex  parte  Quincy  (a),  as  far  as  it  is  an 

authority  on  the  point,  tends  to  shew  that  the  fixtures 

would  not  pass  by  the  mortgage^eed.     The  language 

there  used  is  indeed  loose,  and  no  satisfactory  reason  is 

assigned.    But  in  the  present  case,  the  words  of  the  deed 

clearly  shew  the  intention  not  to  pass  the  fixtures  be* 

longing  to  the  foundery.     The  grant  is,  *'  of  the  said 

iroo-fiyundery,  together  with  the  said  dwelling-houses, 

warehouses,"  &c.;  after  which  nothing  is  said  of  the 

fixtures  belonging  to  the  foundery,  but  the  deed  goes 

on ;  '*  together  with  all  grates,  boilers,  bells,  and  other 

fixtures  in  and  about  the  said  two  dwelling-houses,  and 

the  brewhouses  thereto  belonging."      IPatteson  J.      If 

there  are  tiiree  houses  mentioned,  and  a  grant  of  fix* 

tnres  refers  only  to  those  in  two,  can  it  be  said  that  those 

in  the  third  will  pass  ?)     The  maxim,  *'  expressio  unius 

est  exclusio  alterius,"  would  apply.     But  the  case  here 

is  even  stronger,  for  the  general  mention  of  fixtures  is 

preceded  by  that  of  **  grates,  boilers,  and  bells;"  and  the 

rule  is,  that  where  an  enumeration  begins  with  the  mention 

of  particular  things,  subsequent  general  words  only  carry 

thmgs  qusdem  generis.     If,  therefore,  the  enumeration 

in  this  case  had  been  applicable  to  the  foundery  as  well  as 

the  dwelling-houses,  still  the  grant  would  not  have  passed 

(a)  1  Mk.  477. 

fixtures 
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18SS.        fixtures  of  a  more  important  kind  than  those  first  named. 
TI  The  court,  ii^  construing  an  instrument  like  this,  may 

Agamji        look  to  the  intention  of  the  parties,  as  was  done  in  Colf- 

HORTOIfo 

grave  v.  Dias  Santos  (a),  and  if  matter  dehors  the  deed 
be  admissible  to  explain  that  intention  (which  was  left 
undetermined  in  Thresher  v.   7%^  London  WaUr^'worh 
Company  (b) ),  the  agreement  of  December  1830  goes  iar 
to  shew  that  the  fixtures  in  question  were  not  meant 
to  pass  to  the  plaintiff  by  this  mortgage.     As  to  the 
second  point;  if  these  fixtures  did  not  so  pass  by  the 
deed,  there  is  no  proof  of  any  injury  sustained  by  the 
plaintiff,  to  which  the  declaration  is  applicable.    Thirdly, 
the  instrument  of  mortgage  was  delivered   by  the  de- 
fendant to  Caldecott  merely  ns  an  escrow,  to  be  the 
defendant's  deed  on  the  performance  of  the  prerioiis 
agreement  by  Bailey^  and  any  misconduct  of  CaUeooU 
in  parting  with  it  before  the  proper  time  could  not  alter 
its  nature.     It  is  indeed  laid  down  in  Com.  Dig.  Faiff 
(A.  3.),  that  if  one  deliver  a  writing,  as  his  deed,  to  a 
stranger,  to  be  delivered  to  the  party  upon  performance 
of  a  condition,  it  shall  be  his  deed  presently,  and  if  tbe 
party  obtains  it,  he  may  sue  before  the  condition  pe^ 
formed,  and  Degory  v.  B.oe  (c)  is  cited.    But  it  is  pointed 
out  in  Johnson  v.  Baker  {d)y  that  that  dictum  in  Cbogfi 
rests  upon  an  erroneous  report  of  the  case  referred  to, 
which  was,  in  fact,  decided  the  contrary  way. 

Talfourd  Serjt,  Crippsy  and  Hoggins  contra.  Tb« 
fixtures  in  the  foundery  passed  by  the  mortgage  deed- 
Accessorium  sequitur  suum  principale,    Shcpp. 

(a)  S  jB.  4-  C.  76.  (b)  siLfaeoB, 

(c)  1  Lefu  152. ;  but  see  Moore,  300.  S  C     See,  alto,  15  Vm.  S 
Faitt,  (M.) 

(d)  AB.i  A,  442. 


Hoiiiox* 
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89.  {a\  and  it  is  there  laid  down  that,  *<  by  the  grant  of        I8SS. 
mills,  the  waters,  floodgates,  and  the  like,  that  are  of 
necessary  use  to  the  mills,  do  pass;*'  and  the  editor       j^iftst 
adds,    '*  also  a  stone   belonging   to  the  mill,   though 
separated  from  the  mill  to  be  new  worked."     In  the 
present  case,  many  of  the  articles  were  necessary  for 
the   purposes    of  the   iron-foundery,    or   for  carrying 
on  the   business  of  a   gasometer-maker.     [Patteson  J. 
In  IHace  v.  Fagg  (6),  it  was  held,  that  by  mortgage  of 
a   mill   the  mill-stones   and   tackling  passed.     There 
will  hardly  be  any  dispute  on  this  point;  the  ques- 
tion  will  be,    whether   the   effect  of  the   deed  as  to 
these  fixtures  is  not  limited  by  th^  subsequent  parts.] 
The  express  mention  of  the  fixtures  in  and  about  the 
dwdling-houses  will   not  prevent   the   fixtures  at  the 
fonndery  from  passing  by  the  general  words  *^  the  said 
iron-fbundery."  —  ^*  If  a  man  has  a  house  in  A,j  and 
houses  and  lands  in  jB.,  and  devises  his  house  in  A.  to 
one,  and  (having  demised  the  houses  and  lands  to  D. 
f^ndering  rent)  all  those  his  lands,  meadow,  and  pasture 
^  -B.  to  another,  his  houses  there  pass  by  the  word 
lands,  though  he  mentions  his  house  in  A.  expressly;** 
^-  Ag.  Grant,  E.  3.  citing  2  Boll.  57.  1.  20.    Where 
^®  land  is  granted,  every  thing  which  is  inseparable 
^^  the  soil  must  pass.     If  houses  would  pass,  the 
^^e  reason  would  extend  to  the  cranes  in  this  case, 
^^^  ai-e  fixed  deeply  in  the  ground.     And  deeds  are 
,    ^  cax^strued  most  strictly  against  the  grantor.     This 
^  aolcnowledged  principle  of  law,  and  the  rule  for 
^^ixig  maxims  and  applying  them  in  practice,  is  to 

S#^k    *i* 

'^  th«y  go  in  accordance  with  and  extend  an  ac- 

(«)  7  dm  edit,  by  Mr.  PreHon.  (*)  4  Man.  4-  Ry.  277. 

knowledged 
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ground  passed  under  the  description  of  *'  edifices  and        1833. 
buildings,"  "  to  the  said  foundery,  messuages,  lands,  &c.        "^"^ 

Harr 

belonging;"  Naylor  v.  Coilwge(a).    That  was  a  case  of       against 
annexations  made  to  the  freehold  by  a  tenant  for  the 
purposes  of  trade;  yet  it  was  held  that  die  right  to 
remove  was  controlled  (as  to  the  buildings  let  into  the 
soil)  by  the  covenant  to  yield  up  all  buildings  in  good 
repair :  and  the  Court  said  that  if  there  had  been  an 
intention  to  exclude  any  thing,  it  should  have  been  ex- 
pressed.   Here,  even  supposing  that  the  machinery  might 
have  been  removed  before  the  vendor  gave  up  possession, 
still,  after  the  plaintiff  had  had  possession,  the  right  was 
gone:  Colegrave  v.  Dias  Santos  (b)^  and  Lee  v.  Risd<m(c) 
there  cited.   The  defendant  is  estopped  from  denying  that 
the  plaindff  had  received  possession  by  his  own  mortgage 
deed,  where  he  releases  to  the  plaintiff  the  premises  **  in 
bis  possession  then  being,"  &c.    In  Steward  v.  Lombe  {d\ 
land  had  been  mortgaged,  together  with  a  windmill  which 
was  upon  it,  fastened  to  the  soil,  but  capable  of  being 
removed ;  the  mortgagor  remained  in  possession ;  but  it 
was  nevertheless  held,  that  the  conveyance  to  the  mort- 
gagee prevented  a  creditor  of  the  mortgagor  from  taking 
the  mill  under  a  fi.  fa.     The  present  deed  clearly  ex- 
presses the  intention  of  the  defendant  and  Spurrier  to 
P*^  to  the  plaintiff  every  right  and  interest  which  they 
*^  in  these  prembes.     The  only  exception  from  the 
S^^t  is  of  the  mines  and  minerals  reserved  by  the  in- 
*^tures  of  1825 :  no  exception  is  made  of  fixtures* 
^^econdly,  the  declaration  is  in  an  ordinary  form,  and 

^^   not  necessary  to  prove  all  the  allegations.     It 
all  A 
^S*^   that  the  defendant  broke  and  entered  the  iron- 
ed)   1  Taunt.  19.  (6)  2  B.  i  C.  76. 
(«)    7  Taunt.  188.                             (d)  I  B.  ^  B.  506. 

founderies. 
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1833.  founderies,  machinery,  messuages,  dwelling-houses,  &c, 
and  tore  up,  broke  down,  prostrated,  and  destroyed  de 

against  sumc.  That  includes  the  buildings  as  well  as  machineiy; 
the  declaration,  therefore,  does  state  an  injury  to  the 
substance  of  the  freehold.  If  the  defendant  bad  a  right 
to  take  the  fixtures,  he  is  liable  for  injuring  the  pre- 
mises. It  was  an  excess,  which  might  hftTe  been  aev 
assigned  in  an  action  of  trespass,  if  the  plaintiff  had 
been  in  a  situation  to  bring  one :  it  was  also  proTeabk 
under  the  general  issue. 

As  to  the  other  point,  the  deed  is  found  in  the  possei- 
sion  of  the  plaintiff.  The  production  of  it  by  him  wts 
sufficient,  prima  facie,  to  shew  that  it  was  delivered  to 
him  as  a  deed.  It  did  not  lie  upon  the  plaintiff  to 
prove  that  Bailey  had  performed  his  part  of  the  agree- 
ment between  him  and  the  defendant 

Parke  J.  (a)     I  am  of  opinion,  and  the  rest  of  ibe 
Court  agree  with  me,  that  this  rule  must  be  made  ab«h 
lute  to  a  certain  extent.     The  first  question  is,  whether 
the  fixtures  at  the  foundery  passed  to  the  plaintiff  by  the 
mortgage-deed.     Looking  at  all  parts  of  the  deed,  and 
especially  at  the  manner  in  which  the  conveyance  is 
qualified  as  to  fixtures  by  the  reference  to  the  dwdliog- 
houses,  I  am  of  opinion  that  the  fixtures  in  question  did 
not  pass.     Primfi  facie,  the  mere  conveyance  of  the 
foundery  would  have  passed  them ;  but  we  must  look 
to  the  deed  to  see  how  far  that  is  controlled  by  sob-« 
sequent  words;  and  I  think  no  reasonable  perscm  ctra 
doubt,  that  if  a  transfer  of  those  fixtures  had  been  ooo'-^ 
templated,  different  expressions  would  have  been  useA-- 
The  granting  part  of  the  deed  (to  which  the  appomcin^ 

(a)  JJenman  C.  J.  was  itt«iding  the  Privy  Council. 
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part  refers)  is  as  follows.     (His  Lordship  then  read  the        1833. 
description  of  the  premises  and  other  matters  conveyed,        '^ 
as  it  is  set  out,  ant^,  pp.  718,  7 19.)  Now,  I  think  it  is  im-        against 
possible  to  suppose,  that  if  the  parties  making  this  grant 
had  intended  to  convey  by  it  fixtures  which  are  valued 
at  more  than  600/.,  they  would  have  omitted  to  men- 
tion those,  and  inserted  others  which  are  of  much  less 
importance.     It  seems  to  me,  therefore,  that  the  inten- 
tion was  to  pass  the  walls  of  the  foundery,  and  nothing 
more;  and  consequently  the  plaintiff  must   fail  as  to 
that  part  of  the  case.     Then  is  he  entitled  to  recover 
35/.  for  the  alleged  injury  to  the  reversion  ?     When  I 
first  looked  into  the  declaration,  I  thought  it  did  not 
meet  the  case  in  this  respect :  it  is  only  upon  examining 
it  more  narrowly  that  I  find  enough  stated  to  entitle  the 
plaintiff  to  recover.     The  real  complaint  is,  the  entry  of 
the  defendant  to  take  away,  and  his  taking  away,  these 
fixtures.     But  the   first  count  contains  a  number  of 
allegations,  which  may  be  read  disjunctively.     It  states 
that  the  defendant   entered   into   ten   iron-founderies, 
machinery,   apparatus,   and   furniture,   ten   messuages, 
&c^  and  twenty  cranes,  &c.,  in  the  possession  of  Bat- 
lejf  as  tenant  to  the  plaintiff.     There  is  nothing  which 
obliges  the  plaintiff  to  shew  that  Bailey  was  his  tenant 
both  of  the  walls  and  the  fixtures ;  the  count  may  there- 
fore be  read  as  if  it  merely  stated  that  the  founderies  and 
messuages  were  in  Baila/s  possession  as  tenant      It 
then  goes  on  to  state  that  the  defendant,  contriving  to 
myxrt  the  plaintiff  in  his  reversionary  estate  and  interest 
\n  the  said  iron-founderies,  machinery,  apparatus,  and 
furniture,  messuages,  &c.,  with  the  cranes,  &c.  before 
mentioned,  tore  up,  broke  down,  pulled  to  pieces,  and  de- 
stroyed 


P-. 


HORTOK. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  729 

houses,  would  have  passed :  there  are  many  cases  which        183S. 
shew  this.     Bat  as  the  deed  goes  on  to  say  "  together       "^"^ 
with  all  grates,  boilers,  bells,  and  other  fixtures  in  and        againsi 
about  the  said  two  dwelling-houses,"  I  think  the  mention 
of  these  fixtures  excludes  those  in  the  foundery,  on  the 
principle,  *'  expressio  unius  est  exclusio  alterius."   Why, 
it  may  be  asked,  were  these  particular  ones  mentioned 
if  the  whole   were  intended   to   pass?      Besides,  the 
mention  of  bells  and  other  fixtures  of  an  inferior  kind, 
shews  that  fixtures  of  greater  value  and  on  a  larger 
scale  were  not  contemplated.     And  in  the  recital  of  the 
plaintiff's  agreement  to  lend  money,  in  the  early  part 
of  the  deed,  it  does  not  appear  that  any  security  was 
proposed  beyond  that  of  the  real  property.     As  to  the 
tsecond  point,  the  declaration  is  nearly  silent  on  that 
which  is  the  real  gist  of  the  action ;  namely,  the  taking 
away  of  the  fixtures  without  due  care  to  avoid  damaging 
the  premises.     Almost  the  whole  of  the  first  count  is 
pointed  to  acts  of  force,  not  negligence,  and  seems  to 
have  been  framed  on  the  speculation  that  the  taking  of 
the  fixtures  could  be  made  the  cause  of  action.     There 
are,  however,  some  words  in  that  count  which  cannot 
be  rejected,  and  which  amount  to  an  allegation,  divisi- 
ble from  the  rest,  of  a  cause  of  action  upon  which  the 
plaintiff  is  en  tided   to  recover.     It  is  stated  that  the 
defendant  broke  and  entered  the  iron-founderies,  ma- 
chinery,   and    apparatus,   and   tore   up,   broke  down, 
palled  to  pieces,  prostrated,  and  destroyed  the  somes 
that  is,  all  these,  or  some  or  one  4)f  these  things,  which 
inclodes,  among  the  rest,  the  walls  of  the  foundery :  and 
that  80  the  plaintiff  was  damaged  in  his  reversionary  in- 
terest to  an  amount  covering  the  sum  found  by  the  jury. 
We  cannot  say,  therefore,  that  the  declaration  is  wholly 
Wide  the  cause  of  action.     As  to  the  third  point,  the 
Vol.  V.  3  B  fact 
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Doe  dem.  Pilkington  against  William  Spratt. 

jgJECTMENT  to  recover  possession  of  a  messuage  -rf-  devUcd    Sfi---^*^-' 

and  lands  being  copyhold  of  the  manor  of  Eazt  and  tThU  ton  S. 

WeU  Deeping  in  the  county  of  Uncoln.     At  the  trial  wif^wd*/.  H. 

before  Denman  C.J.  at  the  5/?riw^ assizes  for  the  county  ^!^^^^'^ 

oSUneolny  1833,  the  jury  found  a  verdict  for  the  plain-  ?"°» ^''^?*^ 

^  "▼«• ;  "od  after 

U^  subject  to  the  opinion  of  this  Court  on  the  following  **>•  deoewe  of 

®  all  of  them, 

case: tothenMle 

WiUiam  Spratt^  by  his  will  dated  the  10th  of  March  him  Uie  uL. 

1801,  devised  as  follows :  —  "I  give  and  devise  all  that  and  iiui^nt  hr 

my  cottage  and  lands,  being  formerly  two  tenements,  S^uU^JSI. 

called   the  Customs^  together  held  by  copies  of  court  ^^  ^  ^^"^ 

roll  of  the  manor  of  East  and  West  Deeping^  under  the  •"**  «ft«rward» 

'^     °  died,  leaving 

yearly  rent  of  9s.  and  6d^  with  the  appurtenances  there-  'v«  loas  and 

one  daughter, 

unto  belongmg,  unto  my  son  Daniel  Spratt  and  Sarah  three  by  hit 

his  wife,  and  James  Hankin  and  Elizabeth  his  wife,  or  thrae  by  the 

the  survivor  of  them,  during  their  natural  lives  and  no  Jh^thefee^  * 

lonirer;  and  after  the  decease  of  all  of  them  to  the  male  V^V"^^, 

B     '  testator  •  death, 

fciV  at  law  of  me  the  said  William  Spratt,  his  heirs  and  *"**»•  P«^n 

•^  ^  -r         »  who  was  then 

assigns  Jar  ever.     I  give  and  bequeath  unto  my  sons  his  male  heir  at 

law,  and  did 

CharleSf  UriaSf  and  James,  seven  shillings  each,  to  be  not  remain  con- 
tingent until 

pud  within  one  month  after  my  decease.     And  I  do  thedctermin. 

hereby  mnninate  and  appoint  my  sons  Daniel  Spratt  estates. 

and  James  Hankin  joint  executors  of  this  my  will." 

AcGOfdtDg  to  the  custom  of  the  manor,  copyholds  may 

be  granted  in  tail.    The  premises  mentioned  in  the  above 

^«^  were  those  for  the  recovery  of  which  this  action 

^^^  brought.    The  testator  died  on  the  10th  of  October 

1801,  leaving  five  sons  and  one  daughter;  William  (the 

3  B  2  eldest), 
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mitted  according  to  the  effect  of  such  surrender.  Charles  1 833. 
SprcUt  died  in  the  year  1831  in  the  lifetime  of  Daniel  """^ 
Spraity  the  last  surviving  tenant  for  life,  leaving  William     Pu.KiKGT9ir 

atctintt 

his  eldest  son.     Daniel  Spratt  died  in  1831,  and,  upon        Sfratt. 
his  death,  the  last  named  fV.  Spratt  was  admitted  to  all 
the  premises  devised  by  the  will.     By  the  custom  of 
the  manor  of  East  and  fVest  Deeping^  an  absolute  sur- 
render operates  to  bar   an   entail.     The  question   for 
the  opinion  of  the  Court  was,  whether  the  remainder 
over,  after  the  death  of  the  tenants  for  life  mentioned 
in  the  will,  vested  in  the  son  who  was  heir  at  law  at  the 
time  of  the  testator's  death,  or  whether  it  vested,  upon 
the  determination  of  the  life  estates,  in  that  William 
Spratt  who  was,  upon  such  determination,  the  male  heir 
at  law  of  the  testator.     In  the  former  case  the  verdict 
was  to  stand,  in  the  latter  a  verdict  was  to  be  entered 
for  the  defendant.     This  case  was  argued  in  the  present 
term  {a). 

N.  2Z.  Clarke  for  tlie  lessor  of  the  plaintiff.     The  re« 
maioder  vested  on  the  testator's  death  in  his  son  W,  Spratt, 
who  was  then  his  male  heir  at  law.     It  did  not  remain 
contingent  until  the  determination  of  the  life  estates. 
The  general  rule  of  law  is  not  to  construe  a  limitation 
in  a  will  as  a  contingent  remainder,  if  it  be  capable  of 
being  considered  as  vested ;  and  on  that  principle  the 
decision  in  Doe  v.  Maxey  [b)  proceeded.     Bayley  J.  there 
says,  "  It  is  a  settled  rule  not  to  read  a  limitation  in  a 
will  as  being  a  contingent  remainder,  unless  such  ap- 
pears clearly  to  have  been  the  intention  of  the  testator ; 


\. 
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(fl)  llToo.  15tb.     Before  Denman  C.  J.|  Parke,  Taunton,  and  Pat" 

Ji. 
(6)  18£aK,589. 

3  B  S  but 
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]8dS.        but  if  it  will  admit  of  being  considered  as  a  vested  ie« 
mainder,  the  Court  will  always  read  it  as  sudi ;  becane 

"Doe  dem. 

PiLxiNCTow     a  contingent  remainder  is  always  liable  to  be  defieatcd, 
Sfbait.       and  the  intention  of  the  testator  thereby  firostrated.'^ 
In  HoUaway  v.  HoU&may  {a\  a  testator,   by  oodidlf  be- 
queathed 5000/.  in  trust  for  his  daughter  for  life^  and 
after  her  decease  for  such   child  or  children  as  sbe 
should  leave   at  her  decease,   in  such   shares  as  she 
should  think  proper  to  give  the  same ;  and  in  case  sbe 
should  die  leaving  no  child,  then  in  trust  for  such  penoo 
as  should  be  his  heir  at  law.     And  Lord  AtvanUy  siid» 
'^  the  only  question  is,  whether  upon  the  true  ooDstroctioQ 
of  this  codicil  it  must  necessarily  be  intended,  be  (the 
testator)  did  not  mean  by  these  words  what  the  law 
primd  facie  would,  strictly  speaking,  intend,  heirs  at  law 
at  the  time  of  his  death.     A  testator  certainly  may  by 
words  properly  adapted  shew  that  by  such  words^  /kt- 
sona  designataj  answering  a  given  character  at  a  gifen 
time,  is  intended.     But  primd  facie  these  words  most 
be  understoocl  in  their  legal  sense,  unless  by  the  coo- 
text  or  by  express  words  they  plainly  appear  to  be 
intended  otherwise.     In  this  case,  the  words  are  not 
necessarily  confined  to  any  particular  time:  nor  froffi 
the  nature  of  the  gift  is  there  any  necessary  inference^ 
that  it  should  not  mean,  what  the  law  wouM  take  it  to 
mean,  heirs  at  the  death  of  the  testator."     Those  ob- 
servations apply  to  the  present  case.      This  cue  is 
distinguishable  from  Doe  dem.  King  t.  Frod  {h\  wbere 
the  devise  was  to  the  testator^s  son  JV.  F.  and  hn  bein 
for  ever,  and  if  he  should  have  no  children,  cbil4  ^ 
issue,  the  estate  was  on  his  decease  to  become  the  p"^ 

(a)  5  r#f.S99.  (6)  9Bn  ^  A.S^, 
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per^  of  the  heir  at  law,  subject  to  such  legacies  as        1833. 
fV.  F.  might  leave  by  will  to  any  of  the  younger  branches       

Do«  dem. 

of  the  family.  In  that  case  it  was  held  that  fV.  F,  took  an  PkLKiHcioir 
estate  in  fee,  with  an  executory  devise  over  in  the  event  SroAir. 
of  his  dying  without  leaving  issue,  to  such  person  as 
should  be  then,  and  in  that  event,  heir  at  law  of  the 
testator.  That  case  falls  within  the  rule  laid  down  by 
Lord  Jlvanley^  because  it  must  there  have  been  neces- 
sarily intended  that  the  testator  meant  the  person  who 
should  be  heir  of  the  testator  at  the  death  of  the  son,  for 
he  had  previously  given  the  fee  to  the  son,  who  would 
be  heir  at  his,  the  testator's  death ;  but  here  there  is  no 
such  necessary  intendment.  The  gift  is  to  the  male 
faeir  at  law.  The  testator's  eldest  son  was  not  other- 
wise provided  for. 

Presion  contra.     It  is  true  that  the   law  rather  in- 
clines to  the  vesting  of  estates  than  suffering  them  to  re- 
main in  contingency ;  but  still  as  it  is  competent  to  a 
testator  to  make  a  remainder  either  vested  or  contin- 
gent, his  intention  must  be  collected  from  the  context  of 
the  will.     Here  it  sufficiently  appears  from  the  whole 
will,  that   the  testator  intended  the  remainder  to  be 
contingent  until  the  determination  of  the  life  estates. 
The  gift,  after  the  determination  of  those  estates,  is  to 
the  male  heir  at  law  of  the  testator,  his  heirs  and  assigns 
for  ever.     Now,   the  words  'Mieir  male"  are  always 
held  to  mean  heirs  of  the  body.     The  gift  is  not  to  the 
eldest  son  by  name,  or  to  the  right  heirs  by  character; 
if  it  had  been  so  given,  the  heir  might  have  taken  by 
descent:  as  it  is,  the  male  heir  takes  by  purchase,  not 
by  descent.    If  the  testator's  eldest  son  had  died  dur- 
^        ing  the  lifetime  of  his  father,  and  left  a  daughter,  that 
\  3  B  4  daughter 
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18S8.       daughter  could  not  have  taken   under  this  will,  be* 

"""""       cause  she  would  not  have  been  heir  male:  Cmmdeni* 

PiLKiKOTov     Clerke  (a).     But  here,  the  estate  to  be  taken  by  the  heir 

ag/aiiut 

SrKATT.       male,  is  to  him  and  his  heirs.     And  when  he  was  ascer- 
tained, the  testator  intended  to  let  in  the  largest  posable 
course  of  descent     Doe  dem.  Cholmonddy  ▼•  Maxey{b) 
was  undoubtedly  decided  on  the  principle,  that  the  Uw 
rather  inclined  to  the  vesting  of  estates  than  suflering 
them  to  remain  in  contingency ;  but  Phillips  ▼.  Deakm  {c) 
which  comes  very  near  the  present  case,  is  an  instance 
where  the  Court  collected  from  the  context  of  the  will,  an 
intent  to  suspend  the  remainder  until  the  determination 
of  the  particular  estate.     There  the  testator,  after  a  gift 
of  several  particular  estates,  for  default  of  issue,  devised 
in  these  words :  *^  to  such  of  the  uses,  for  such  of  the 
intents  and  purposes,  and  under  and  subject  to  such  of 
the  limitations,  powers,  provisoes,  conditions,  and  agree- 
ments mentioned  and  declared  in  and  by  the  said  will 
of  my  late  cousin  Thomas  Vernon^  as  shall  be  then  ex- 
isting undetermined,  or  capable  of  taking  eSect,  or  ai 
near  thereto  as  the  deaths  of  parties,  and  other  inters 
vening  accidents  and  contingencies,  and  the  rules  of  lav 
and  equity  will  then  admit  of."     The  Court  declared 
that  the  limitation  to  the  party  who  would  be  entitled 
under  the  recited  will,  was  contingent  and  suspended 
till  the  prior  particular  estates  should  be  detennined. 
So  in  Marsh  v.  Marsh  {d\   the   testator   ordered  tbe 
residue  of  his  personal   estate  to  be  laid  out  in  tk 
purchase  of  stock,  and  that  the  trustees  should  pay  tbe 
interest,  &c.  to  his  son  W.-fV.  for  life;  and  from  sod 
after  his  decease,  to  his  eldest  son  and  his  heirs  for  ever; 

(a)  Hol.Q9.  (h)  19£as/,589. 

(c)  \M.iS,  744.  (</)  1  Bro.  Ch.  Ca.  293.  Hr.  BA'%  MifB^ 


1, 
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and  in  case  of  their  death  without  issue,  unto  his  (the        1833. 
testator's)  nearest  relation,  and  to  the  nearest  relations 

Dos  deni* 

(heirs  of  such  nearest  relation)  for  ever.     At  the  time     Pilkixotoit 
of  making  the  wiU,  the  testator  lived  separate  from  his       Speatt. 
wife.     He  had  only  one  son,  who  was  unmarried,  (and 
who  afterwards  died  in  the  lifetime  of  his  father) ;  he 
had  a  half  sister,  the  plaintiff;   and  there  were  also 
alive  children  of  a  deceased  half  brother,  who,  with  the 
testator's  widow,  were  the  defendants.     And  it  was  held 
by  the  lords  commissioners,  that  if  W.  W.  had  had  a 
son,  that  son  would  have  taken  the  whole  from  his  birth, 
but  that  at  the  decease  of  W.  IV.  without  issue,  th^re 
was  a  good  remainder  over  to  the  then  nearest  relation 
of  the  testator,  namely,  the  half  sister :  and,  according 
to  the  note  from  Sir  S.  Romilb/s  MSS.,  Lord  Loughbo^ 
rough  said,  *'  the  testator  certainly  meant  that  the  nearest 
relation  at  the  time  of  the  decease  of  the  son  should 
take  the  property,  not  the  nearest  at  his  own  decease. 
To  suppose  he  meant  a  reversion  to  his  son  is  impos- 
sible; and  his  widow  clearly  has  no  title.     The  sur- 
viving sister  is  alone  entitled."    Doe  v.  Frost  {a\  already 
mentioned,  is  an  authority  the  same  way.     Cholmondely 
V.  Clinton  {b)  also  is  to  the  same  effect.     On  the  intent 
of  the  deed  there,  it  was  argued,  that  the  ultimate  limit- 
ation to  the  use  of  the  right  heirs  of  S.  i2.,  was  to  the 
person  who  should  answer  that  description  at  the  deter- 
mination of  the  prior  particular  estates,  and  not  to  Lord 
Or/brcf,  himself  the  grantor,  who,  at  the  date  of  his 
deed,  was  the  right  heir.     On  a  case  from  the  Court  of 
Chancery,  the  majority  of  the   Judges   certified  their 
opinion  that  the  words  right  heirs  were  words  of  plain 

(a)  8  B.  j-  ^.  SAS. 

(6)  S  Mtm.  171.     2B.iA,  625.     2  Jacob  i  W.  1 19. 

and 
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ISSd.       and  well  known  import ;  and,  therefore,  most  denote  the 
settlor  himself,  and  that  the  ultimate  limitation  was  void. 


agamti 


DOK 

PujuiiGMi     Bayley  J.  was  of  opinion,  and  certified,  that,  fiom  the 
context  of  the  deed,  its  effect  was  to  vest  in  the  settlor 
an  estate  in  tail,  with  remainder  to  such  person  as^  it 
the  expiration  of  that  estate  tail,  should  be  right  heir  of 
S.  R.  in  fee.     Here  it  is  proper  to  look  to  the  state  of 
the  testator's  family.    There  were  fire  sons  and  ooe 
daughter ;  and  three  sons  were  of  the  half  blood  to 
the  other  two  sons  and  daughter*    Testators  generdlj 
look  more  to  the  time  for  possession  than  the  time  of 
vesting.     The  testator,  in  this  case^   most  probably 
meant  the  person  who  would  be  his  heir  at  law  at  the 
determination  of  the  particular  estates;  and  the  constrao- 
tion,  that^his  immediate  heir  at  the  time  of  his  deith 
took,  would  exclude  the  brothers  of  the  half  Uoodi 
while  they  had  a  chance  by  suspending  the  time  of  ▼cit- 
ing.    Looking  at  this  state  of  the  family  connection,  the 
true  construction  of  the  will  is,  that  the  testator  metot 
the  person  who  would  be  heir  male  at  the  time  of  tlie 
determination  of  the  particular  estates ;  and,  at  that  time^ 
the  taker  was  to  have  the  largest  possible  estate,  in  point 
of  descendible  qualities. 

N.  R.  aarke  in  reply.  In  PhiUips  v.  Deakm{a)  the 
devise  after  the  gift  of  the  particular  estates  was,  &r 
de&ult  of  such  issue,  to  such  of  the  uses,  &c.  as  shooU 
be  then  existing  undetermined,  or  capable  of  taking  efet 
Here  there  is  no  corresponding  language  to  shew  tbi^ 
the  testator  must  have  meant  the  remainder  to  vest  odI} 
on  the  death  of  the  tenants  for  life.     In  all  the  otbec 

(a)  \M.i8.  744. 
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cases  cited  there  were  grounds  of  decision  which  do        189S. 

not  exist  here.     The  argument  from  the  exclusion  of       

the  half  blood  would  apply  to  any  case  where  parties  PiuEiMGrmf 
would  have  a  chance  by  suspending  the  time  of  the       Snuin. 
estate  resting. 

Cur.  adv.  miU. 

Denman  C.  J.  in  this  term  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows :  —  The  law  favours  the 
resting  of  estates,  and  it  is  an  established  rule  of  con- 
strucUon,  not  to  read  a  limitation  in  a  will  as  being  a 
contingent  remainder,  unless  such  clearly  appears  to 
have  been  the  testator's  intention— ^ if  it  admits  of  being 
considered  as  a  vested  remainder,  it  will  always  be  read 
as  such.  Consequently,  where  land  is  given  to  one  for 
lifie^  or  any  other  estate  upon  which  a  remainder  may 
be  limited,  and  after  the  determination  of  that  estate,  to 
a  person  sustaining  a  given  character  as  heir  at  law, 
heir  male,  or  next  of  kin  of  the  testator,  or  of  another, 
the  remainder  will  vest  in  the  person  or  persons  who 
fill  that  character  at  the  death  of  the  testator,  unless 
it  can  be  plainly  and  distinctly  made  out  from  the  will 
that  the  testator  intended  otherwise.  Cases  in  which 
the  rule  is  laid  down  were  quoted  on  the  argument,  and 
others  were  referred  to,  in  which  the  clear  intention  of 
ihe  testator  to  the  contrary  prevailed. 

X}pon  examining  the  latter  class  of  decisions,  it 
^1  be  found  that  the  intent  of  the  testator,  that 
the  person  who  filled  the  required  character  at  his 
t  death  should  not  take,  is  to  be  collected  in  the  clearest 
i  way  from  the  provisions  of  the  will.  In  the  present  case, 
t        there  are  none  of  the  circumstances  relied  upon  in  that 

class 


£ 
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and  subject  to  such  limitations  declared  by  the  will  of  18SS. 
Thomas  Vernon^  as  shall  be  then  existing,  or  capable  of  """" 
taking  eSect,  or  as  near  thereto  as  the  deaths  of  parties  Pilkinoton 
will  then  admit,  it  was  held  that  T.  5.  Vernon^  who  would  Speait. 
have  been  tenant  in  tail  in  possession  under  the  will  of 
Thomas  Vernon^  took  no  vested  estate  under  the  will  in 
question,  for  the  use  of  the  word  then  clearly  shewed  that 
until  failure  of  issue  of  the  niece,  the  person  to  take 
should  not  be  determined.  In  Marsh  v.  Marsh  (a),  where 
there  was  a  bequest  of  the  interest  of  stock  to  the  tes- 
tator's son  for  life,  and  from  and  after  his  decease  to  his 
eldest  son  and  his  heirs,  and  in  case  of  their  death  with- 
out issue,  to  the  testator's  nearest  reladon,  Lord  Lough" 
borough  held  (as  appears  by  Mr.  BeWs  note)  that  the 
nearest  relation,  when  the  event  happened,  must  have 
been  intended,  because  it  was  impossible  to  suppose  he 
meant  his  son  to  whom  he  had  given  the  previous  estate. 
The  last  case  mentioned  was  Lord  Cholmondeltf  v. 
Clinton  (&),  in  which  the  intention  to  be  collected  from 
the  recital  and  other  parts  of  the  deed  itself  was  clear, 
that  the  limitation  to  the  right  heirs  o(  Samuel  Rolle  was 
not  intended  to  vest  in  the  settlor  himself. 

The  verdict  therefore  which  has  been  entered  for  the 
pluntiff  must  stand. 

Judgment  for  the  plaintiff. 

(a)  1 .0^.  Ch.  Co.  395. 

(b)  2Merhf.  171.     2B.  i  A.  625.     2  Jacob  i  W.  113. 


749  CASES  IN  MICHAELMAS  TERM 

1839L 


N^9(h.  RiPPiNGHALL,  Clerk,  against  Lloyd. 

Vendor  cot«-     COVENANT.     Declaration  stated  that  on  the  23d 

nanted  under       V^ 

seal  to  vendee,  day  of  October  1827,  by  articles  of  agreement  nnder 

on  or  before  seal,  the  defendant  agreed  with  the  plaintiflT  to  sdl  bim 

NovenUMTT  then  the  fce-simpIe  and  inheritance  in  possession  of  oertnn 

gS'tllfe"?'  freehold  and  leasehold  property  for21,020£;  and  thrt 

the  premises  defendant  would  on  or  before  the  30th  day  rf  October 

sold;  and  ^ 

would  on  or       ^1^^^  instant,  at  his  own  expense,  make  and  deli?er  to 

before  the  8th  ' 

of  Janunry 

execute  a  proper  conveyance  for  conveying  the  fee-simple ;  and  it  was  aiipulated  that  the  ooe- 

veyance  should  be  prepared  by  and  at  the  expense  of  the  vendee ;  and  further,  that  if  dw 

vendor  should  not  verify  the  title  to  the  vendee  or  bis  -agent,  by  production  of  deeds  8a.  at 

Norwich,  Lynn,  or  London,  before  the  30th  of  November,  the  agreement  should  be  void. 

In  an  action  of  covenant  by  the  vendee,  two  breaches  were  assigned :  first,  that  the  vaite 
did  not  on  or  before  the  30th  of  November,  deduce  a  good  title ;  secondly,  that  the  de- 
fendant did  not  on  or  before  the  8th  of  January  execute  a  proper  convcyanoe. 

Plea  first,  that  the  vendor  did  before  the  30th  of  November  produce  and  shew  difersdeedi^ 
m  part  deducing  a  good  title,  and  that  until  and  upon  that  day  he  was  ready  aad  wiUiif 
to  produce  and  shew  to  the  vendee  other  deeds,  completing  such  title,  and  would  oo  or 
before  that  day  have  produced  such  deeds  to  the  vendee  or  his  agent  attending,  wbtraof  ^ 
vendee  bad  notice,  but  that  he  would  not  by  himself  or  agent  attend :  Held,  on  ipedil 
demurrer,  that  the  plea  was  bad,  inasmuch  as  the  vendor^s  covenant  was  gencial,  and 
therefore  the  facts  stated  were  no  excuse :  And  that  if  the  covenant^could  be  read  as  qualifiid 
by  the  subsequent  stipulation  as  to  place,  the  plea  ought  to  have  averred  noties  to  Af 
vendee,  at  which  of  the  three  placet  the  vendor  would  be  ready  to  produce  hia  dce<^ 

Plea,  secondly,  to  the  first  breach,  that  by  a  subsequent  agreement  made  before  ay 
breach  committed,  the  time  for  deducing  title  had  been  enlarged ;  and  that  tba  vaodor  *ii 
ready  to  deduce  title  within  such  enlarged  time.  Thirdly,  the  defendant  pleaded  a  tinilir 
agreement  after  breach,  and  that  plaiotifi*  accepted  such  agreement  aa  a  substitutiaa  ferdM 
former,  and  as  a  satisfaction  of  the  damages  resulting  from  the  breach  ^  and  that  deftoditf 
was  ready  to  fulfil  such  agreement,  but  plaintiff  refu&ed,  &c. : 

Held,  on  special  demurrer,  that  the  second  plea  was  bad«  in  not  stating  the  new  sgRS- 
mcnt  to  have  been  under  seal.  Leave  given  to  amend  the  third  plea,  by  stating  tba  oev 
agreement  to  have  been  in  writing;  but,  qusre,  if  it  went  so,  whether  the  facts  amomtcd 
to  a  good  accord  and  satisfaction. 

Plea  to  the  second  breach  of  covenant,  that  the  vendor  until  and  on  the  8th  ciJun^f* 
was  ready  and  willing  to  execute  proper  conveyances,  and  would  have  executed  the  man  'i 
the  plaintiff  would  have  prepared  and  tendered  them,  but  that  he  did  not  do  so. 

Replication,  that  the  vendor  did  not  deduce  a  good  title,  wherefore  the  vendee  did  ti^ 
prepare  the  conveyances. 

Rejoinder,  that  although  the  vendor  within  a  reasonable  time  before  the  8th  of  JutmfiJh 
was  ready  and  willing,  and  offered  to  deduce  a  good  title,  so  that  the  vendee  might  bcfti* 
the  8th  of  January  have  prepared   and  tendered  conveyances,   whereof  the  vendee  b^^ 
notice,  yet  the  vendee  refused  to  have  such  title  deduced,  and  discharged  the  defendafl^ 
from  deducing  such  title.     Surrejoinder,  that  the  vendor  was  not  ready  and  willing  ^ 
deduce,  &c. 

On  general  demurrer.  Held,  that,  upon  this  breach  the  matter  pleaded  by  the 
was  no  answer  to  the  pleas  of  the  vendor,  and  tha^  the  latter  was  entitled  to  judgment 
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the  plaintifl^  or  his  agent,  an  abstract  of  his,  defendant's,        18S3. 
title  to  the  premises;  and  would,  on  or  before  the  80th    ^ 

BimifOHAix 

Nooember  then  next,  dedoce  and  shew  forth  a  good  and        agamH 
dear  title  thereto,  and  to  every  part  thereof  (except  a  cer- 
tain right  of  free  warren)  to  the  plaintiff  and  also  that 
defendant  would  on  or  before  the  8th  day  oljamuiry 
thoi  next,  on  receiving  the  21,020/.  from  the  plaintiff 
execute  the  proper  conveyance  for  conveying  and  as- 
suring the  fee  simple  and  inheritance  of  and  in  the 
said  freehold  premises  to  the  plaintifl^  his  heirs  and 
assigns  for  ever,  and  also   for  conveying,  assigning, 
and  assuring,  all  the  interest  in  the  leasehold  premises 
to  the  plaintiff;  and  it  was  further  agreed,  that  the  said 
conveyances  should  be  prepared  by  and  at  the  expense 
of  the  plaintiff.     Averment  that  the  plaintiff  was  always 
ready  and  willing  to  have  accepted  a  proper  oonvejrance 
at  his  own  expense,  on  having  a  good  and  clear  title  de- 
duced and  shewn;  and  also,  on  having  such  title  as 
aforesaid,  and  having  such  conveyance  made,  to  have 
paid  the  defendant  21,020/.,  whereof  the  defendant  had 
Bodoe,   and   was   requested   by   the  plaintiff  to  shew 
forth,  deduce,  and  make  such  good  title,  and  to  exe- 
cute such  conveyance.     Breach,  first,  that  the  defendant 
did  not  nor  would,  on  or  before,  &c.  or  at  any  time,  &c. 
deduce  or  shew  forth,  or  make  a  good  and  clear  title  to 
the  said  premises.     Secondly,  that  the  defendant  did 
not  nor  would,  on  or  before  the  said  8  th  day  of  January j 
or  at  any  time,  &c.  execute  a  proper  conveyance  as 
aforesaid.     The  agreement  was  set  out  on  oyer,  con- 
taining the  covenants  staled  in  the  declaration,  (viz.  to 
ddiver  an  abstract  on  or  before  October  30th,  to  deduce 
8  good  title  on  or  before  Ncroewber  50th,  and  to  execute 
8  comeyance  on  receiving  the  21,020/.);  to  which  was 

added 
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1833.        added  a  further  agreement,  that  the  conveyanoe  shoold 

^  ^""-^        be  prepared  by  or  at  the  expense  of  the  said  S.  F.  B»- 

againit       ptngkaU ;  and  further,  that  if  the  said  «/•  IMn^  shall 

Lloto* 

not  deliver  a  full  abstract  of   his    title   to  the  said 
several  hereditaments  and  premises  to  the  sud  &  t. 
Rippinghall  or  his  agent  before  the  said  30th  day  of 
October  instant,  and  shall  not  verify  the  same  by  tbe 
production  of  all  the  deeds,  evidences,  and  writings  in 
support  thereof,  to  the  said  S.  F.  Rippinghall^  or  his 
agent  at  Norwich,  Lynn,  or  in  London,  before  the  said 
30th  day  of  November  instant,  and  shall  not  dedooe 
and  shew  forth  a  good  and  marketable  title  to  the  said 
several  hereditaments  and  premises  herein-before  men- 
tioned,  on  or  before  the  said  30th  day  of  Nooenier 
next,  and  shall  not,  on  or  before  the  8th  day  of  Ja- 
nuary next,  by  himself  and  all  other  proper  and  ne- 
cessary parties,  have  executed  the  said  conveyances  at 
Norwic)if  at  Lynn,  or  in  London,  and  have  delivered 
the  same  to  the  said  S.  F.  Rippinghall  on  receipt  of 
the  said  purchase-money,  then  and  in  any  or  either  of 
the  said  cases,  and  immediately  after  the  said  30th  dsj 
of  October,  or  the  said  30th  day  of  November,  or  die 
said  8th  day  of  January,  as  the  case  may  be,  this  pre- 
sent agreement  shall  be  utterly  void  to  all  intents  and 
purposes   whatsoever,    and    the  jurisdiction  of  equity 
wholly  barred. 

The  defendant  after  pleading  three  pleas,  which  it  if 
unnecessary  to  notice,  pleaded,  fourthly,  to  the  fint 
breach  of  covenant,  that  he  did  before  the  said  50di 
of  November,  to  wit  on,  &c.,  by  his  agents,  (an  abstnct 
of  the  title  of  the  defendant  to  the  said  premises  having 
been  theretofore  delivered  by  the  defendant  to  the  pli^ 
tiff),  produce  and  shew  fortl^  unto  agents  of  the  pbistiff 
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in  that  behalf,  divers  deeds,  &c.,  in  part  deducing  and        I8S3. 
shewing  forth  a  good  and  clear  title  to  the  said  manors        — ^ 

Ripping  HALL 

and  premises;  and  that  he  the  defendant,  until  and  against 
upon  the  same  30th  of  November^  was  ready  and  willing, 
by  his  agents  in  that  behalf,  to  produce  and  shew  forth 
unto  the  plaintiff  or  his  agents  in  that  behalf,  divers 
other  deeds,  &c,  completing  the  deduction  and  shewing 
forth  of  such  title  as  last  aforesaid,  and  would  on  or 
before,  &c.,  have  produced  such  other  deeds  to  the 
plaintiff  or  his  agents  attending  or  appearing  for  that 
purpose  according  to  the  said  agreement,  and  the  de- 
fendant's said  covenant  in  that  behalf^  whereof  the 
plaintiff  had  notice ;  but  that  the  plaintiff  did  not  nor 
would  on  or  before  the  same  dOth  of  November^  by 
himself  or  his  agent  or  agents  in  that  behalf,  attend  or 
appear  for  the  purpose  aforesaid. 

Fifth  plea,  to  the  same  breach  of  covenant,  that  before 
any  breach,  a  new  agreement  (not  alleged  to  be  under 
seal)  was  made,  extending  the  time  for  deducing  title, 
and  that  title  was  deduced  within  that  time. 

Sixth  plea,  to  the  same  breach  of  covenant,  that  after 
the  committing  of  that  breach,  and  before  the  exhibit- 
ing of  the  plaintiff's  bill,  to  wit,  on  the  first  day  of  De- 
cember 1827,  by  a  certain  agreement  between  the  plaintiff 
and  defendant,  in  consideration  that  defendant,  at  the 
request  of  the  plaintiff,  had  then  agreed  to  deduce  and 
shew  forth  a  good  title  to  the  said  premises  within  a 
reasonable  time  in  that  behalf,  and  thereon  and  within 
a  reasonable  time,  to  make  or  cause  to  be  made,  a  good 
and  sufficient  conveyance  accordin;^  to  the  terms  of, 
and  in  the  manner  stipulated  by,  the  said  articles   of 
*       sgreement  in  the  declaration  mentioned,  except  as  to 
-'%      time,  the  plaintiff  agreed  to  accept  such  title  and  con- 
T        VoL.V.  3C  veyance, 
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1833.        veyance,  and  that  the  same  agreement  on  the  part  of 
*~~~*       the  defendant  should  be  taken,  and  be  as  a  substitntioo 
against       for  the  covenants  of  the  defendant  m  the  said  aiticwi 
of  agreement  in  that  behalf  contained  as  to  tim^  and 
the  plaintiff  accepted  the  said  agreement  so  entered  iotP 
between  the  plaintiff  and  defendant  in  full  satis&cCioD 
and  discharge  of  the  damages  by  Uie  plaintiff  saslaiiied 
by  reason  of  the  breach  of  covenant  first  above  assigned, 
and  thereby  acquitted  and  discharged  the  defendant  from 
the  damages.     The  plea  then  stated  that  defendant  wn 
ready  to  fulfil  the  last  mentioned  agreement,  but  that 
the  plaintiff  did  not,  nor  would  by  himself  or  his  agent 
attend,  so  that  such  title  might  be  deduced  and  shewn 
forth  within  such  reasonable  time,  or  at  any  other  time^ 
and  wholly  refused  to  accept  such  title  and  conveyanee 
as  aforesaid. 

Eighth  plea,  as  to  the  second  breach  of  ootenant, 
that  defendant  before,  and  until,  and  upon,  the  said  8tb 
day  of  January^  was  ready  and  willing,  with  all  neoei- 
sary  and  proper  parties,  to  execute  proper  conveyanooi 
&c.,  and  would  so  have  done,  if  the  plaintiff  would  have 
caused  to  be  prepared  and  tendered  such  conveyance! 
as  aforesaid  for  the  purpose  aforesaid;  but  that  the 
plaintiff  did  not  prepare  any  conveyance  whatever  fcr 
the  purpose  aforesaid. 

Special  demurrer  to  the  fourth,  fifth,  and  sixth  pleaSi 
Replication  to  the  eighth  plea  that  the  defendant  did  not, 
on  or  before  the  said  30th  day  of  Naoember  next,  or 
before  the  said  8th  day  of  January^  or  at  any  tiflie 
since  the  making  of  the  said  articles  of  agreement 
hitherto,  although  duly  requested,  deduce  a  good  title  to 
the  said  premises  as  by  the  said  articles  of  agreenmt 
he  was  bound  to  do^  wherefore  the  plaintiff  did  not  flc»r 
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could  OD  or  before  the  said  8th  day  of  January^  or  at  1835. 
any  time,  prepare  or  tender  or  cause  to  be  prepared  or  ^~~* 
tendered  such  conveyances  as  in  the  eighth  plea  were       agaUut 

Lloto* 

moitlcMiedy  as  he  otherwise  would  have  done.  And, 
thi%  &C.  Rejoinder,  that  although  he  the  defendant, 
within  a  reasonable  time  in  that  behalf  before  the  said 
8th  day  ofjanuary^  to  wit,  on,  &c.,  was  ready  and  will- 
ing and  oflfered  to  deduce  and  shew  forth,  and  would 
then  have  deduced  and  shewn  forth  a  good  title  to  the 
said  premises,  so  that  the  plaintiff  could  and  might  on 
or  before  the  said  8th  day  of  January  have  prepared  and 
tendered  sudi  conveyances  as  aforesaid  if  he  the  plaintiff 
woold  have  had  such  title  deduced  and  shewn  forth  as 
aforesaid,  whereof  the  plaintiff  then  had  notice,  yet  the 
plaintiff  refused  to  have  such  title  deduced,  and  wholly 
discharged  the  defendant  from  so  deducing  and  shewing 
fiorth  the  same. 

Surrejoinder,  denying  that  defendant  was  ready  and 
willing  and  offered  to  deduce  title,  &c.  (as  stated  in  the 
Tcgoinder)  and  concluding  to  the  country.  General  de- 
murrer and  joinder. 

Austin  for  the  plaintiff.     The  fourth  plea  is  bad,  be* 

cause  it  does  not  aver  a  performance  of  the  covenant  to 

deduce  a  good   title,   or  any  excuse  for  its  non-per- 

Kvmance.     It  imperfectly  alleges  a  non-performance 

^xdy,  and  professes  to  excuse  the  non-performance  by 

i^ttsoQ  that  the  plaintiff  did  not  attend,  without  shewing 

uiy  duty  incumbent  on  him  so  to  do,  or  place  or  time 

fixed  for  his  so  doing.     The  general  principle  is,  that 

^^^^  a  party  is  to  do  an  act,  he  must  either  shew  the 

set  done,  or  if  it  is  not  done,  at  least  that  he  has  per- 

fonned  every  thing  that  it  was  in  his  power  to  do: 

3  C  2  Lancashire 
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1838.        Lancashire  v.  KiUingworth  {a)  cited  in  a  note  to  P«Urs 
V.  Opie  (i).     Here  the  covenant  is  unqualified^  to  de- 

RlPriKOUALL  . 

againu        duce  8  good  title.     [^Parke  J.   The  question  i%  whedber 
that  covenant  is  affected  by  the  subsequent  stipnlatioii 
^^  that  if  IJoyd  shall  not  deliver  an  abstract  of  his  Citk 
to  the  plaintiff  before  the  30th  of  October j  and  shall  not 
verify  the  same  by  the  production  of  all  deeds,  fte.  M 
Norwicfif  Lynn^  or  in  London^  the  agreement  shall  be 
void."]    That  is  a  stipulation  introduced  for  the  beoefit 
of  the  defendant,  the  vendor;  as  his  deeds  might  be &- 
persed,  a  liberty  to  produce  them  at  one  of  three  placei 
named  is  reserved  to  him ;  but  in  that  case  he  moM  be 
bound  to  give  notice  at  which  of  the  three  [JacBS  he 
meant  to  produce  them.     It  may  be  doubtfiilf  efCDf 
whether,  if  such  notice  had  been  averred,  it  would  hsie 
been   sufficient;  for   if  the  presence  of  the  partf  ii 
not  necessary,  his  absence  will  not  excuse,  though  the 
act  is  to  be  done  to  him :  Comynit  Dig.  tit  CoadSM^ 
(L.  5.)  BoU^s  Abr.  tit.  Condition^  457-  L  45.     The  de- 
fendant ought  to  have  tendered  a  conveyance  wtfniHy 
Standley  v.  Hemmington  (c),  unless  the  vendee  had  db* 
pensed  with  the  vendor's  tendering  the  deed:  JSmot. 
Barkley  {d).     {Parke  J.   Here  the  deeds  are  to  be  feri- 
fied,  to  shew  the  vendor  or  his  agent  that  they  mrae 
with  the  abstract  delivered.]    Then  the  defendant  did 
not  give  notice.   In  Sugden  on  Vendors^  9th  edit  p.  di&t 
it  is  said,  ^^  If  either  a  vendor  or  vendee  wish  to  oompel 
the  other  to  observe  a  contract,  he  immediately  makeiUi 
part  of  the  agreement  precedent ;  for  he  cannot  proceed 
against  the  other  without  an  actual  performance  of  the 
agreement  on  his  part,  or  a  tender  and  refusaL"    SUmd^ 

(a)  Omu  Bep,  US.  (Jb)  S  Wm».  Saund.  552:  Mttf^V 

(c)  6  Taunt.  561.  (d)  Domg.  684. 
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T.  Hemmingtcn  (fl)  goes  further,  and  shews  that  there        1833. 
ouirht  to  be  a  tender  of  conveyance  executed,  and  de-    » 
mand  of  the  money,  and  refusal  to  accept  and  pay*  a^aintt 

Llotd. 

The  fifth  plea  is  bad,  because  it  admits  that  the 
oorenant  was  not  performed  within  the  prescribed  time, 
and   attempts  to  excuse  the   non-performance   by  an 
instrument  not  averred  to  be  under  seal :  Blemerhasset  v. 
Pienon{b)j  Refers  v.  Payne  (c)^  Roe  dem.  Gregson  v. 
Harrison  (d)j   Thomson  v.  Brown  (e).    IKeliy^  for  the 
defendant,  here  intimated,  that  he  should  not  rely  on 
this  plea.]  The  same  objection  applies  to  the  sixth  plea. 
{^Parke  J.     Not  quite  so;  the  new  agreement  is  there 
pleaded  as  accord  and  satisfaction  afler  the  breach  of 
the  old.]    Then  the  defendant  must  contend,  that  the 
first  agreement  had  become  void  by  reason  of  the  sti« 
palation,  *^  that  if  the  defendant  should  not  deliver  a 
full  abstract  of  his  title,  and  verify  the  same,  &c.  before 
the  doth  of  November^  &c.,  the  agreement  shall  be  void 
to  all  intents  and  purposes."     But  that  clause  was  in- 
troduced for  the  benefit  of  the  purchaser  only ;  other- 
wise the  vendor,  by  neglecting  to  do  the  several  acts 
stipulated  on   the  days  named,  might  have  made  the 
agreement  void  at  his  option.     \_Parke  J.     The  word 
void  in  the  agreement,  means  void  at  the  option  of  the 
vendee.     Pattcson  J.    Rede  v.  Farr  (g),  is  an  authority 
to  that  e£kct]    Then  the  same  objection  applies  to  this 
plea  as  to  the  last, — that  it  attempts  to  vary  an  instru- 
ment under  seal  by  a  parol  agreement.     Besides,  if  that 
plea  is  to  be  considered  as  a  plea  of  accord,  it  ought  to ' 
have  been  shewn  to  be  executed.     And  furtlier,  it  ought 

(a)  6  Taunt,  5G],  {b)  SUvinz,  234. 

(c)  2  WUt.  37r.  (d)  2T.  H  425. 

(0  1  B,  Afoorr,358.  ig)  6  Af,  i  S.  181. 

3  C  3  to 
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18SS*       to  have  appeared  that  the  new  agreement,  if  perfarmed, 
would  have  been  a  valuable  consideration  to  the  plaimiff 

RimMQHALt. 

agamsi        for  relinquishing  the  old :  Fitch  v.  Sutton  (a).     [JPttrkJ* 
That  case  does  not  apply,  because  thb  is  an  action  tot 
unliquidated  damages.]     In  IMey  v.  GUdartiJi)^  it  wis 
held,  that  one  obligation  given  in  satis&ction  lor  another 
was  no  discharge,  whether  grounded  on  an  aocxffdor 
not    iParke  J.     There  the  bond  had  become  absoliite 
for  a  sum  certain ;  that  is  very  difierent  from  a  cofcoant 
for  unliquidated  damages.     An  accord  with  mutoal  pro- 
mises to  perform  is  good,  there  being  a  remedy  to  en- 
force it  (c).]     Then  the  latter  agreement  ought  to  hue 
been  in  writing,  Com.  Dig*  Action  upon  the  Que  apoa 
Assumpsit,  (F.  S.) ;  and  it  should  have  been  so  stated  in 
the   plea.     Lastly,  as  to  the  pleading  to   the  seoaod 
breach,  the  rejoinder  alleges,  that  the  defendant  was 
ready  and  willing  to  deduce  a  good  title,  so  that  the  plain- 
tiff might  have  prepared  and  tendered  conveyances^  but 
the  plaintiff  refused  to  have  it  deduced,  and  dischaiged 
the  defendant  from  deducing  it     The  surrejoinder  taka 
issue  on  that     By  the  demurrer  to  the  surrejoinder,  the 
defendant  admits  that,  at  the  time  in  question,  he  m 
not  ready  and  willing  to  deduce  a  good  title;  and  Vm, 
there  could  have  been  no  tender  of  a  conveyance  as 
stated  in  the  plea,  and,  consequently,  no  refiisai  to  ei- 
ecute.     The  only  meaning  the  defendant  can  have  vImb 
he  pleads  that  he  was  ready  and  willing,  &a,  ia^  tbitk 
had  it  in  his  power,  but  was  discharged.     He  coaU  aet 
be  discharged  from  what  he  could  not  do  at  the  loMi 
The  issue  was  on  his  ability. 

(a)  5  East,  250.  '  (6)  S  X«.  SS. 

(c)  Com.  Dig.  Accord,  (B.  4.)    Sec  Good  t.  Ckettmtmt  S  J9.  j*  JUL5SB., 
judgment  of  Parke  J* 
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£fll^ contra.    The  whole  question  turns  on  the  mean-       1833. 
tng  of  the  defendant's  covenant,  whicli  roust  be  con- 

RiPFlKOHALL 

stmed  with  reference  to  the  whole  of  the  articles  of       againu 
agreement.     If  what  was  covenanted  to  be  done  could 
not  be  done  without  the  act  of  the  plaintiiF  or  his 
agent,  and  the  defendant  did  what  he  could  to  per- 
form the  act,  and  it  was  owing  to  the  plaintiff's  default 
chat  it  was  not  perfected,  the  plea  is  good.     Now  the 
declaration  states  three  covenants,  first,  to  deliver  an 
abstract  on  or  before  the  30th  of  October;  secondly, 
to  deduce  a  good  title  on  or  before  the  30th  of  JVb- 
vember^  and  thirdly,  to  execute  a  conveyance.    What  is 
the  meaning  of  the  words  ^^  deduce  a  good  title?"     If 
it  consisted  of  a  single  act,  as  payment  of  money,  or 
delivering  an  abstract,  or  any  other  thing  which  might 
be  done  in  the  plaintiff's  absence,  the  principle  of  the 
aotborities  cited  might  apply,  the  money  might  be  paid 
or  the  abstract  delivered  in  the  plaintiff's  absence ;  but 
looking  at  the  covenant  here,  and  the  nature  of  it,  it 
could  not  be  performed  without  the  attendance  of  the 
plaintiff  or  his  agent.    In  the  ordinary  course  of  dealing, 
the  abstract  is  delivered,  objections  are  made,  and  re- 
quisitions stated ;  the  production  of  marriage  certificates 
and  deeds  or  attested  copies  is  required.     If  they  are  in 
the  custody  of  third  persons,  it  is  sufficient  to  produce 
attested  copies  with  an  intimation  that  the  originals  are 
ia  such  a  place,  and  that  they  may  be  compared  if  the 
purchaser  will  attend.     As  far  as  appears,  all  that  was  re- 
<)uired  here  was  done.   It  is  true  that  the  deeds  were  to  be 
produced  at  one  of  three  places,  and  the  plaintiff,  the  pur- 
duiser,  would  have  been  obliged  to  attend  at  one  of  the 
three  places  if  the  vendor  had  been  ready  there  to  deduce 
title;  but  he  could  make  title  by  the  attested  copies,  though 
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18SS.        he  would  be  bound  to  give  the  purchaser  the  meaDSoT 

*        comparing  them  with  the  originals.     The  fourth  pleaal- 

against        leges,  that  the  defendant  was  ready  and  willing  to  deduce 
title,  and  what  more  could  he  do?     [^Taunton  J.  He 
might  have  given  notice  at  which  of  the  three  places 
mentioned,  he  would  be  ready  and  willing  to  produce 
the  deeds,  he  having  the  liberty  to  produce  them  at 
one  of  the  three ;  how  could  the  plaintiff  know  at  wbidbi 
of  the  three  he  was  to  attend  ?]     In  substance  it  is 
alleged  that  he'  did  give  notice.     The  deeds  may  have 
been  in  many  different  places.     The  only  question  is, 
whether  it  must  not   be  assumed  that  he  gave  sock 
notice  as  was  necessary.     It  was  not  necessary  to  stste 
every  place  in   which  the  deeds  were.     If  it  appears 
with  reasonable  certainty,  that  he  has  done  what  was 
necessary,  that  will  be  sufficient     The  attending  mast 
have  been  where  the  deeds  were.     How  could  he  be 
ready  and  willing  (as  alleged)  to  produce  the  deeds 
completing  the  title,  to  the  plaintiff,  or  bis  agent  at- 
tending, unless  it  be  assumed  that  the  deeds  were  at  the 
place  where  the  plaintiff  was  to  attend?     ITawUoah 
Surely  it  cannot  be   contended,  on  an  agreement  so 
generally  worded  as  this,  that  if  the  deeds  were  in  a 
hundred  places,  the  vendee  must  attend  personally  at 
every  place  where  they  are.]     That  is  not  necessaiy, 
but  if  the  vendee  insist  on  seeing  the  original  deeds 
and   they  are  in   so   many  places,  he   must  by  bifli- 
self  or   his   agent  attend  at  places   where  they  sf& 
^Taunton  J.    Every  prudent  vendee  would  see  tbe ori- 
ginal title  deeds.     The  common  course  is,  that  first >ii 
abstract  is  delivered,  then  the  original  deeds  are  e^ 
hibited,  and  the  vendee's  attorney  compares  theai  vftk 
the  abstract.]  Those  cf  which  the  vendor  is  in  po8sesioi%%^ 
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lie  mast  produce  and  deliver  over,  but  to  those  which        1883. 
are  not  under   his   control,  access  can   only   be  had        '~~~^' 

RirrmaHAix 

in  the  hands  where  they  are.     The  vendor  must  pro-        agamtt 
duce  attested  copies,  and  refer  the  vendee  to  the  places 
where  the  originals  are  to  be  seen.     [Parke.  3,    If  deeds 
are  in  the  hands  of  third  persons,  the  vendor  should 
qualify  his  covenant.]     That  is  the  effect  of  the  cove- 
nant here.     {Parke  J.   If  the  plea  had  alleged  that  the 
vendor  had  pointed  out  that  the  deeds  were  in  certain 
places,  and  the  vendee  had  refused  to  look  at  them, 
the  case  might  have  been  different,  but  he  hasi  entered 
into  an  unqualified  covenant,  and  must  take  the  con- 
sequence whatever  it  may  be.]     The  question  here  is, 
what  the  consequence  ought  to  be.     If  it  be  as  con- 
tended, all  the  forms  of  conveyance  must  be  altered. 
{Parke  J.   The  question  here  is  one  of  strict  law,  and 
arises  on  special  demurrer.]    The  law  must  be  with  re- 
ference to   practice  and   the  subject  matter.     [Tauih' 
ion  J.    I  think  the  law  always,   primS  facie,   intends 
that  the  vendor  has  the  deeds  in  his  possession,  or  at 
least  under  such  control,  that  he  can  produce  them  when 
necessary.     PaUeson  J,  You  have  not  stated  that  you 
did  give  the  vendee  the  means  of  inspecting  the  deeds^ 
in  the  way  even   that  you   say  would   be  sufficient] 
As  to  the  objection  taken  to  the  sixth  plea,  that  it  does 
not  state  the  subsequent  agreement  to  have  been  in 
writing,  the  defendant  craves  leave  to  amend.    {Parke  J. 
The  Court  will  give  leave,  if  you  can  make  any  thing 
of  the  substituted  contract.     PaUeson  J.   If  you  amend, 
you  must  not  assume  that  you  are  right  as   to   the 
accord  and  satisfaction.]     Then  as  to  the  pleadings  on 
^e  last  breach.     The  covenant  of  the  vendor,  to  exe- 
cute a  conveyance,  depends  on  a  condition  precedent 
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1833.       on  the  part  of  the  plainti£P,  though  contained  in  a 


BirniioHALL 


rate  clause,  '^  that  the  conveyances  shall  be  prepared  Ig 
agatnH  him  OT  at  hi$  expense.*  The  defendant^  therefore,  ooold 
not  be  called  on  to  execute  a  conveyance^  which  was  to 
be  prepared  by  or  at  the  expense  of  the  plaintiff  till 
such  conveyance  had  been  prepared.  The  defendant^ 
therefore,  has  pleaded  that  no  conveyance  was  pre- 
pared. Then  the  replication,  admitting  that  this  would 
be  an  answer,  states  a  new  cause  of  action,  that  the  de- 
fendant did  not  deduce  tide* 


Parke  X  {a)    Your  argument  as  to  that  is,  that  the 
plaintiff's  remedy  is  on  the  first  breach;  for  if  be  wis 
prevented  from  tendering  a  conveyance,  whatever  the 
reason  might  be,  still,  a  conveyance  not  being  tendered 
to  you,  you  were  not  bound  to  execute.     The  judgment 
must  be  for  the  defendant  as  to  this;— but  the  plaintiff 
is  entided  to  judgment  on  the  demurrer  to  the  finnth 
plea,  because,  by  a  general  covenant,  the  vendor  unde^ 
takes  to  make  out  title  at  his  own  peril ;  and  even  if  the 
covenant  here  is  to  be  taken  as  qualified  by  the  con- 
dition, the  plea  ought  to  have  stated  that  he  gave  notice 
that  he  would  produce  the  deed  at  one  of  the  three 
places. 

Taunton  and  Patteson  Js.  concurred. 

Judgment  for  the  plaintiff  on  the  demurrer  to 
to  the  fourth  and  fifth  pleas*  The  defend- 
ant to  be  at  liberty  to  amend  the  sixth  plc<^ 
by  stating  the  agreement  to  have  been  io 
writing.  Judgment  for  the  defendsotoa 
the  demurrer  to  the  surrejoinder. 

(a}  Denmm  C,  J.  was  alMent. 


J 


IN  THB  Fourth  Year  of  WILLIAM  IV.  755 

1833. 


Doe  dem.  Emma  Rogers  and  Others  against 
Francis  Coote  Rogers  and  Others. 

pjECTMENT.    At  the  trial  before  Taunton  J.,  at  A  power  wm  /,^f>s    r^ 
the  Spring  assizes  for  the  county  o(  Salap^  1838,  giant  leM«s  for*^^^  ""^^ 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  JeStog^M?^' 
opinioD  of  this  Court  on  the  following  case:  —  The  J^***** 
lessors  of  the  plaintiff  produced   indentures   of  lease  ■•^•dinwich 

'^  '^  leaset  tbc  bat 


and  release,  bearing  date  the  24th  and  25th  of  Sep^  rent  that  could 

*      be  gotten  for 

iember  1830,  made  for  the  purpose  of  sufiering  a  com-  the  Mme,  with- 
out taking  any 

mon  recovery,  whereby  it  was  agreed  that  the  recovery  premium  for 
should  enure  to  the  use  of  the  lessors  of  the  plaintiff  for  thereof.  °Tbe 
the  term  of  1000  years.     The  release  contained  a  power  p^^^  granted 
to  Elizabeth  Rogers  to  demise  or  lease  the  said  premises  t^^^'.T'*" 
for  any  term  not  exceeding  ten  years  from  the  day  of  ^JflT"*' 


the  date  thereof,  or  seven  years  from  the  day  of  the  «>n^n«d  • 

•^  covenant  by 

decease  of  the  said  E.  Rogers^  to  take  effect  in  possession,  the  lewee,  to 

find  boardf 

so  as  there  should  be  reserved  in  such  lease  the  best  rent  lodging,  and 

that  could  be  gotten  for  the  same  without  taking  any  pre-  parol  during 

minm  for  the  making  thereof.     The  defendants  put  in  a  ^i,^  ch/idrcn 

lease  of  the  17th  of  September  1831,  whereby  Elizabeth  ^f^eywISed 

Sogers^  in  consideration  of  the  yearly  rent  therein  re-  **^*  *'  ^'iV**' 

served,  and  the  covenants  and  agreements  therein  con-  thedonee'tscn 

gratis:   Held, 

tained  on  the  part  of  the  lessee,  did  demise  and  lease  by  Parke  and 

,  .  1       ^  PaitetunJu 

unto  Francis  Rogers  the  premises  in  question,  to  hold  to  {Tauni4mJ. 

1.       ,.  A       r        1  r  ditsentiente) 

nun,  his  executors,  &c.  for  the  term  of  seven  years,  to  that  assuming 
be  computed  from  the  day  of  the  decease  of  the  said  to'requira  two 

^  conditions, 
^  that  the  rent  reserrcd  should  be  the  best  rent;  and,  secondly,  that'  there  should  bo 
no  loe  or  premium ;  it  did  not  clearly  appear  on  the  face  of  the  lease  that  either  of  those 
'"i^litioni  had  been  broken,  because  the  covenant  to  maintain  the  children  was  not  nece»- 
■^7  beneficial  to  the  lessor,  and,  therefore,  parol  eridence  was  admissible  to  shew  that 
«erent  reienrcd  was  the  best  that  could  be  obtained. 
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18SS.        Elizabeth  Sogers,  yielding  and  paying  yearly  daring  tbe 
said  term  unto  Milward  Sogers^  or  to  the  person,  who^ 

DoK  dem. 

RooBHs       for  the  time  being,  should  be  entitled  to  tbe  freehold 
Rogers.       and  inheritance  of  the  said  demised  premises  immediately 
expectant  on  the  decease  of  the  said  E.  ScgerSf  the 
yearly  rent  of  15O/.9  to  commence  at  the  expiratioD  of 
six  months  from   the  decease  of  the  said  E.  Sogers, 
The  lease  contained  a  covenant  by  the  said  Francis  Bth 
gersj  to  pay  the  rent  and  all  taxes,  &c.;  to  keep  the  pre- 
mises in  good  repair  during  the  term,  and  to  manage 
the  said  lands,  &c.  in  a  husbandlike  manner.     And  tbe 
said  Francis  Rogers^  for  himself^  his  executors,  adminis- 
trators, &c.,   covenanted  with  the  said  E.  JScgerSf  her 
heirs  and  assigns,  that  he  would,  upon  the  commence- 
ment, and  from  thenceforth  during  the  continuance  of  tlie 
said  term,  if  Martha  Rogers^  Margaret  BogerSf  and  Murj 
Rogersj  the  three  younger  children  of  the  said  ElizaM 
Rogersy  or  any  or  either  of  them,  should  be  so  minded 
and  desirous,  permit  and  suffer  them,  and  any  or  eitber 
of  them,  to  reside  with  him  the  said  F*  Rogers,  and  is 
part  of  his  family  in  and  upon  the  said  dwelling-boose 
and  premises,  then  in  the  occupation  of  the  said  ElitsM 
Rogers^  for  so  long  as  they,  the  said  three  children,  or 
any  or  either  of  them  should  think  proper ;  and  also 
that   he   should,   during    the    time   the   said  children 
should  so  continue  to  reside  with  him,  find,  provide^ 
and  allow  unto  each  of  them  good  and  sufficient  md 
suitable  meat,  drink,  and  lodging,  upon  being  paklfor 
the  same  by  each  of  them,  the  sum  of  ?/•  sterling  per 
annum,  and  so  in  proportion  for  any  less  period  ibsx^ 
a  year;  and  also  should,  during  the  term,  permit an^ 
suffer  Edward  Cooke  Rogers,  one  of  the  sons  of  tbestid 
Elizabeth  Rogers,  to  reside  with  him  in  and  upon  thesao*^ 

dwcltoSr 
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dwelliDg-house  and  premises,  and  at  the  sole  expense,  1833. 
cost,  and  charges  of  him,  Francis  Rogers^  his  executors,  ^"""^ 
administrators,  &c.,  find,  provide,  and  allow  unto  the        Rookrs 

ogainMi 

said  E.  C.  Rogers^  sufficient  board,  lodging,  and  wear-       Roobes. 
iDg  apparely  without  having  or  being  paid  any  com- 
pensation for  the  same.      Elizabeth  Rogers  died  soon 
after  the  lease  was  granted.     It  appeared  by  affidavit 
that  Edxard  Cooke  Rogers  was  of  the  age  of  thirty-five 
years,  Margaret  Rogers  twenty-nine,  and  Martha  and 
Mary  Rogers  twenty-four.     It  was  contended  for  the 
plaintifl^  that  the   covenants   to   maintain   the   lessor's 
children  were  in  the  nature  of  a  premium,  and  that, 
therefore,  the  lease  was  void  on  the  face  of  it     For  the 
defendant  it  was  argued  that  it  was  a  question  for  the 
jury,  whethef  the  rent  reserved  was  not  the  best  rent 
that  could  be  obtained ;  and  evidence  was  tendered  to 
shew  that  before  the  lease  was  executed  the  land  had 
been  valued,  and  the  rent  reserved  in  the  lease  had  been 
fixed  by  a  person  of  competent  skill  without  any  reference 
to  the  covenants  by  the  lessee  to  maintain  the  lessor's 
children.     The  learned  Judge  was  of  opinion,  that  these 
covenants  were  in  the  nature  of  a  premium  taken  by  the 
lessor,  and  that  the  taking  of  any  premium  whatever  made 
the  lease  absolutely  void ;  and  that  as  it  appeared  on  the 
fiice  of  the  lease  a  premium  had  been  taken,  parol  evi« 
denoe  was  inadmissible :  he  therefore  directed  the  jury  to 
find  a  verdict  for  the  lessor  of  the  plaintiffs.     A  rule  nisi 
for  a  new  trial  was  obtained  by  Maule^  on  the  ground  of 
misdirection  and  the  improper  rejection  of  evidence. 

Whatdey,  on  a  former  day  in  this  term,  shewed  cause. 
The  condition  in  the  leasing  power  b  twofold :  first, 
that  the  best  rent  be  obtained ;  and,  secondly,  that  no 

premium 
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1833«        premium  be  taken.     The  lease  was  void,  firsts  becanse 
^     ,  the  best  rent  was  not  reserved ;  and,  secondly,  became 

Dob  dera. 

RoGBRs       the  covenant  by  the  lessee  to  board   and  lodge  the 

ngcdnU  , 

BooBKs.       children  of  the  lessor,  was  in  the  nature  of  a  preminm 
taken  by  the  lessor.    As  to  the  first  point,  it  is  stated  ia 
Sugden  on  Powers^  5th  edit,  p.  626 ,  that  in  the  Queen** 
berry  case  (a).  Lord  Eldon  said,  ^*  There  is  but  one  cri- 
terion which  our  Courts  always  attend  to  as  a  leadii^ 
criterion  in  discussing  the  question,  whether  the  best 
rent  has  been  got  or  not :  that  is,  whether  the  man  wiio 
makes  the  lease  has  got  as  much  for  others  as  he  has  bt 
himself;  for,  if  he  has  got  more  for  himself  than  for 
others,  that  is  a  decisive  evidence  against  him*    Tlie 
Court  must  see  that  there  is  reasonable  care  and  dili- 
gence exerted  to  get  such  rent  as,  care  and  diligence 
being  exerted,  circumstances  mark  out  as  the  rent  likdj 
to  be  obtained/'     And  in  the  same  work,  p.  624.,  itii 
stated  by  the  author  to  be  clear,  that  '^  under  a  power 
to  lease  at  a  rack-rent,  improvements  by  the  tenant 
however  valuable,  will  not  authorize  a  lease  at  an  onder 
value ;  and  if  a  fine  be  taken,  the  lease  cannot  be  sap- 
ported,  not  only  because  it  is  against  the  intent  of  the 
power,  express  or  implied,  but  because  it  is  evident  thatf 
JuAoeoer  considerable  the  retitf  it  might  have  been  iiH 
creased  if  the  fine  had  not  been  taken."    The  wf 
taking  of  a  fine,  therefore  (which  in  efiect  was  done 
here),  shews  that  the  best  rent  has  not  been  obtained. 
Secondly,  the  covenant  to  provide  board  and  lodging 
gratuitously  for  one  of  the  children  of  the  lessor  was  in 
the  nature  of  a  premium,  and,  if  any  premium  whatever 
was  taken,  the  lease  is  not  within  the  power,  and  parol 

(a)  Sec  1  Biish,  427. 

evidence 
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evidence  was  inadmissible  to  shew  that  the  best  rent        1833. 

was  reserved.     That  covenant  was  an  advantage  to  the       

tenant  for  lite,  and  not  to  the  reversioner.    Roe  v.  The       Roobrs 
Archbishcp  of  York  (a)  may  be  cited  to  shew  that  the       Rwmt». 
question,  whether  the  best  rent  was  reserved,  ought  to 
be  submitted  to  the  jury;  but  in  that  case  there  was 
nothing  in  the  nature  of  a  fine  or  premium  taken,  and 
the  same  observation  applies  to  Doe  v.  Raddiffe  {b). 

Maale  and  R.  V»  Richards  contrk.     The  evidence 
pr(^>osed  to  be  given  was,  that  the  land  was  valued  and 
the  rent  was   agreed  on,  and  the  draft  of  the   lease 
prepared,  without  reference  to  any  covenant  for  the 
boarding  and  lodging  of  the  lessor's  children.     If  that 
evidence  had  been  received,  it  would  have  been  a  ques* 
tion  for  the  jury  whether  the  best  rent  had  been  re- 
served*    But  it  is  said  that,  although  that  may  be  so 
in  an  ordinary  case,  yet  here  the  covenant  to  board 
and  lodge  the  children  of  the  lessor  is  in  itself  a 
premium;  and,  that  being  so,  parol  evidence  was  not 
admifluUe  to  shew  that  the  best  rent  had  been  ob- 
tained*     Now,   assuming  first,  that  a  benefit  to  the 
tenant  for  life  was  equivalent  to  a  premium,  here,  the 
children  were  adults,  and  therefore  not  persons  whom 
the  lessor  was  bound  to  maintain.     The  covenant  by 
the  lessee  to  maintain  them  was,  therefore,  no  advantage 
to  the  lessor.    The  plaintiff  reads  the  leasing  power  m 
if  it  contained  two  conditions,  one,  that  the  best  rent  be 
reserved,  and  the  other,  that  no  premium  should  be 
taken ;  but  that  is  not  the  true  construction :  in  truth 
they  constitute  but  one  condition.    The  words,  *'  with- 
out taldng  any  premium,"  are  a  qualification  of  the  pre- 

(«)  6  Sou,  86.  {b)  10  EaU,  878. 

ceding 
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18SS.        ceding  words,   and   the  whole  sentence  imports  that 
'      ~        "  such  a  rent  be  reserved  as  is  the  best  without  tak- 

JjoK  don* 

RoosAs       ing  any   premium."     Now,  assuming  that  to  be  the 

QgamMi 

Bogies.       true  construction  of  the  power,  the  question  is,  whe- 
ther the   covenant    that    the    lessee'  shall  board  and 
lodge  three  children  of  the  lessor,  can  be  considered 
a  premium.     A  premium  is  somethings  paid  or  agreed 
to  be  done,  in  respect  of  which  a  less  amount  of  rent 
is   agreed   to  be  paid.     It  must  depend  on  evidence 
aliunde  as  to  the  adequacy  of  the  rent,  whether  the 
thing  agreed  to  be  done  was  in  the  nature  of  a  pre- 
mium.    Suppose  the  lessee  had  covenanted  to  go  to 
Yorkf  and  to  receive  30/.,  whether  that  might  or  might 
not  be  a  benefit  to  the  lessor  would  depend  upon  tbls, 
whether  30/.  was  a  proper  compensation  to  the  lessee 
for  going   to    York*     That  could  not  be  ascertained 
without  the  intervention  of  a  jur}'.     So  here  the  ques- 
tion, whether  the  covenant  to  maintain    the  lessor^s 
children  was  in  the  nature  of  a. premium,  will  depend 
on  the  adequacy  of  the  rent.     As  to  Lord  EldaCs  di^ 
turn,  cited  in  Svgden  on  Powers,  this  falls  within  tbe 
latter  part  of  it,  for  the  evidence  here  offered  was  to 
shew  that  reasonable  care  and  diligence  had  been  es* 
erted  to  obtain  the  best  rent.     The  question  as  to  tbe 
adequacy  of  the  rent  is  undoubtedly  for  the  jury:  Boe 
V.  TTie  Archbishop  of  York  {a)  and  Doe  v.  Radcltffe{b). 
In  Shannon  v.  Bradstreet  (c).  Lord  Bedesdale  held  that « 
lease  made  under  a  power  ^*  to  lease  without  fine  at  tbe 
best  improved  yearly  rent  that  could  be  had,"  was  not 
necessarily  void,  though  containing  a  covenant  to  lay 
out  200/.  in  improvements,  "  if  the  rent  were,  notwitk- 
standing,  the  best  that  could  be  got" 

(a)  6  East,  85.  (b)  10  EaU,  278.  (c)  I  Sck.  j;  Lef.'nL 


[ 
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Parke  J^  on  a  subsequent  day  of  the  term,  delivered        1833. 
jadfirment  as   follows :  —  This  case  was  arirued  a  few       —  - 
days  ago  before  my  brother  Tawiton^  my  brother  Pat-       Rogers 
tesofif  and  myself;  the  only  question  was,  whether  a  lease       Roqirs. 
by  tenant  for  life,  under  a  settlement,  was  conformable 
to  a   leasing  power  therein   contained.     The  learned 
Judge  then  stated  the  terms  of  the  power  and  of  the 
lease,  and  proceeded  as  follows :  — 

On  the  trial,  the  learned  counsel  for  the  defendant 
offered  evidence  to  prove  that  the  rent  was  the  best 
that  could  be  obtained ;  but  my  brother  Taunton  re- 
jected it,  and  held  that  the  lease  was,  upon  the  face  of 
it,  void.  The  question  is,  whether  that  ruling  was  right. 
It  seems  to  my  brother  Patteson  and  myself  that  it  was 
not,  and  that  there  should  be  a  new  trial. 

Unless  the  Court  can  pronounce  that  it  is  impossible 
that  the  lease  can  be  a  valid  execution  of  the  power. 
Wider  any  circumstances^  the  defendant  is  entitled  to  have 
his  parol  evidence  submitted  to  a  jury.  What  con- 
clusion they  ought  to  come  to  is  quite  a  different  ques- 
tion. 

The  power  requires  that  the  best  rent  should   be 

reserved  that  could  be  gotten,  without  taking  a  fine  or 

premium  for  the  making  it.     Assuming  the  power  to 

require  two  conditions,  first,  that  there  should  be  the 

best  rent,  and,  secondly,  that  there  should  be  no  fine 

^^  premium   (and  that   is   to   put   the   case  the  most 

strongly  against  the  defendant),  the  question  is,  whether, 

^POQ  the  face  of  the  lease,  it  clearly  and  incontrovertibly 

appears  that  either   of  the   conditions   has   not   been  • 

performed  ? 

Pirst,  as  to  the  fine  or  premium ;  in  the  ordinary 
^^ptation  of  those  terms,  none  is  paid  or  taken :  and 
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1 895.        if  benefit  to  the  tenant  for  life  be  equivalent  to  a  fine  or 
premium,  none  appears;    for  it  does   not  necessarily 
Rooms       follow  that  the  covenants  to  support  the  children  are 
RoaiM.       beneficial  to  the  mother,  the  tenant  for  life,  as  all  the 
children  were  grown  up  and  bound  to  maintain  them- 
selves, and  after  the  death  of  the  lessor,  she  could  not 
be  bound  to  maintain  them.     Besides,  so  far  as  relates 
to  the  daughters,  it  is  impossible  for  the  Court  to  saj, 
that  the  contract  is  necessarily  beneficial  to  the  lessor,  if 
she  was  bound  to  support  them,  for  it  may  be  beneficial 
to   the  lessee ;   and  so  far  as  relates  to  the  son,  it  is 
possible  that  there  may  have  been  some  collateral  con- 
sideration for  it,  as,  for  instance,  a  bequest  of  the  pe^ 
sonal  estate  of  the  lessor  to  the  son,   the  lessee  (a). 
If,  then,  the  Court  cannot  pronounce  that  there  bis 
been  a  fine  or  premium,  the  only  remaining  point  if» 
whether  they  can  say  that  the  rent  is  not  the  best  that 
could  have  been  gotten  ? 

That  this  is,  generally,  a  question  for  the  jury,  can- 
not be  doubted :  does  the  existence  of  the  alx>ve-meD- 
tioned  covenants  make  it  no  longer  so?  Aretbqrio 
clear  a  proof  that  the  lessee  would  have  paid  moRf 
and  consequently  that  this  rent  is  not  the  best,  that  no 
evidence  could  ever  prove  the  contrary  ? 

We  conceive  that  they  are  not  conclusive  of  thtaqmi* 
tion,  and  though  it  is  highly  probable  a  Jury  wooU 
think  that  the  best  rent  was  not  reserved,  it  is  certain!; 
possible  that  such  evidence  may  be  adduced  as  to  fW^ 
that  it  was. 

The  case  of  Shannon  v.  Bradstreel  (6),  before  Loid 
Redesdale^  is  a  distinct  authority  on  this  part  of  the 

(a)  The  lesiee  was  a  ion  of  the  knor. 
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case,  for  he  held,  that  a  covenant  in  the  lease  to  lay  out  18SS. 

200/.  in  improvements,  did  not  necessarily  shew  that  — 

the  rent  was  less  than  might  have  been  obtained.     For  Rogbrs 

these  reasons  we  think  the  case  ought  to  go'  to  a  new  Rmms. 
trial. 


Taunton  J.    I  retain  the  opinion  which  I  held  at 
the  trial,  that  the  covenant  to  maintain  the  children  of 
the  lessor  was  in  the  nature  of  a  premium,  and  that  the 
taking  of  that  premium  was  a  breach  of  the  condition 
in  the  power,  which  could  not  be  explained  by  parol 
evidence.     I  take  it  that  the  word  premium  does  not 
necessarily  mean  a  money  consideration ;  but  that  mo- 
ney's worth  may  constitute  a  premium.     A  covenant  to 
maintain  and  support  three  of  the  lessor's  children  at 
an  adequate  price  would  not  be  a  premium.    But  allow- 
ing that  the  question  of  inadequacy  may  be  the  subject 
of  parol  evidence,  the  obligation  to  maintain  and  sup- 
port one  of  the  lessor's  children  gratuitously,  is,  I  think, 
according  to  the  common  course  of  things,  necessarily 
a  loss  to  the  lessee,  and  a  benefit  to  the  lessor,  and 
cannot  be  explained  away.     The  question  here  is  not 
simply  whether   the  best  rent  that  could  be  got  was 
obtained,  but  also  whether  the  lease  was  granted  on 
a  premium.     The  condition  in  the  power  is  twofold : 
first,  that   the   best  rent   shall   be  reserved;  and,  se- 
condly, without  a  fine  or  premium.     That  implies  that 
no  fine  or    premium    shall  be  taken.     The   evidence 
offered,  and  which  I  thought  inadmissible,  was  to  shew 
tluit  ia  fact  the  best  rent  had  been  reserved.     Assuming 
that  to  be  so,  still  if  a  premium  was  taken,  there  was 
&  breach  of  the  condition  in  the  leasing  power.     One 
i^on  for  the  condition  in  these  leasing  powers,  that 
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18SS.        no  premium  shall  be  taken,  is,  I  imagine,  to  provide 
'       against  the  uncertainty  of  parol  evidence  in  the  doubtful 

DoK  deal* 

RocBu  question,  what  was  the  best  rent  that  could  be;  got  when 
Rootas.  the  lease  was  granted,  which  in  the  case  of  old  leases 
^^//^';  .  Jap  may  be  at  a  very  distant  period.  If  any  premium  what- 
ever was  taken,  that  seems  to  me  a  breach  of  the  con- 
dition in  the  power.  A  power  to  lease  should  be 
construed  strictly  and  rigorously,  because  it  is  a  power 
to  be  exercised  over  property  which  upon  the  death 
of  the  donee  belongs  to  another.  I  am  unwilling  to 
relax  the  rigor  of  the  rule,  and  if  once  a  door  is  <^)ened 
to  evasion  by  nice  distinctions,  there  is  no  saying  where 
it  will  end. 

As,  however,  my  brothers  think  there  should  be  a 
new  trial,  the  rule  must  be  absolute. 

Rule  absolute  (4 

It  was  contended  by  Whately  on  the  argument,  thtt 
if  the  objections  to  the  lease  were  not  tenable,  the  plain- 
tiiF  was  still  entitled  to  recover  on  the  demise  of  the 
trustees  of  the  term  for  1 000  years.  But  the  Court  said, 
that  that  term  was  subservient  to  the  leasing  power,  aod 
consequently  was  no  answer  to  the  action,  provided  the 
lease  were  good  ;  and  they  referred  to  Doe  dem.  Qmttfi 
v.  ThomaSi  9  B.^  C.  288.,  as  in  poinL 

(a)  In  the  beginniog  of  the  sUtement,  p.  75&»  the  iraidi  "A^jf 
found  a  Terdict  for  the  plainttfr,  subject  to  the  opinioD  of  thif  Citft* 
the  following  case/'  should  be  omitted,  for  the  qatttioa  was  ttpd^ 
determined  on  a  rule  for  a  new  trial,  not  on  a  special 
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J8SS. 


Doe,  on  the  several  Demises  of  Elizabeth 
Griffith,  of  Susannah  Evans,  of  the  said 
Elizabeth  Griffith  and  Susannah  Evans, 
of  the  said  Elizabeth  Griffith,  Susannah 
Evans,  and  Humphrey  Evans,  and  of  the 
said  Humphrey  Evans,  against  Hugh  Pritch- 
ARD,  John  Roberts,  and  Elizabeth  Jones. 

EJECTMENT  for  a  messuacre  and  lands  at  JUanfattr.  Ejectment  ^^lA'j^iMd* 
°  -^        '    be  mainuined  T'^irT- 

MerionUhshire,     At  the  trial  before  Bayley^.^  at  for  freehold    *r/,\urirr* 

lands,  on  the 

the  Bala  Spring  assizes,  1833,  a  verdict  was  found  for  demise  of  a 
the  defendant,  subject  to  certain  points,  upon  which  the  of  felony,  when 
learned  Judge  reserved  leave  to  move  to  enter  a  verdict  n^  office  found 
for  the  plaintiff.     On  a  motion  being  made  for  that  pur-  JheWnsr 
pose  in  Easter  term,  1883,  the  Court  directed  that  the    ^Ai««efor 

'  three  lives  con- 

facts  should  be  put  into  a  special  case,  which  was  stated,  t«in«cl  a  pro- 
viso, that  if  the 
in  substance,  as  follows  :  —  leuee.  his  heirs, 

.         •  &c.  should. 

The  premises  in  question  were  conveyed  by  lease  of  during  the  con. 
the   25th  of  February    177 5^   made   between  Richard  tma^Mvr^tkL 
Price  Thelwall  of  the  one  part,  and  Evan  Griffith  of  the  ^en^  and 
other  part,  whereby  ThelwaU  demised,  granted,  leased,  "n«W*>ncir- 

go  on  with  the 
management  of  the  farm,  the  demise  should  from  thenceforth  cease  and  be  atieulutely  void. 
Tenant  (being  the  second  cestuy  que  vie)  under  such  lease,  was  attainted  of  felony,  and  trans- 
ported.    His  mother  and  sister  occupied  the  farm  from  that  time,  till  the  eipiraiion  of  the 
third  life  named  in  the  lease,  and  during  that  period  the  reserved  rent  was  regulvlj  paid  to 
It  ^''.  P..  to  whom  the  reversion  had  come  by  devise,  and  who  knew  all  the  facts.     The 
Ixmc  of  his  becominf;  entitled  did  not  appear.     The  rnversioner,  on  the  eipiration  of  the 
third  life,  supposing  that  ihe  term  was  ac  an  end  in  |)oint  of  law,  let  the  land  to  a  new 
trasnt,  whom  he  afWrwvards  ejected,  the  attainted  party  being  still  alive. 

Qocre,  whether  the  attainder  of  the  tenant  was  a  forfeiture  of  the  lease;  but,  held, 
thsiifit  was  a  breach  of  the  condition,  it  was  not  a  continuing  breach,  but  was  contem- 
potancoui  with  the  conviction : 

Qusre  slso,  if  a  forfeiture  was  committed,  whether  it  was  one  of  which  an  aisignM  of 
the  reveruon  might  take  advantage  by  stat.  33  H,  8.  c.  34. 

Held,  that  if  such  a  forfeiture  was  committed,  the  reversioner  bad  waived  it  bj  accepting 
^  reserved  rent  under  the  lease,  from  the  parties  occupying  the  premises: 

Semble,  that  if  the  forfeiture  had  not  been  waived,  a  sufficient  entry  had  been  made  to 
ereid  the  lease. 
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18SS.        set  and  to  farm  let  unto  the  said  Eoan  Griffitk 
~'  mises  in  question,  habendum  to  the  saia  £.  G^ 

Gairrrra  and  assigns,  from,  &c.,  for  and  daring  the  mitx 
of  the  said  Evan  Griffith^  Humpkrof  Ezams  his 
Elizabeth  Evans  his  daughter,  and  the  Iliie  of  xb 
liver  and  survivor  of  them,  at  the  tc^Ht  reoc 
payable  to  Tkelwali^  his  heirs  or  assi^jrn^  X 
contained  a  clause  of  re-entry  in  case  of  oooca; 
rent  for  the  space  of  twenty  days  (the  sasEe  be 
lawfully  demanded),  and  also  the  usq&I  cu^si 
the  part  of  the  lessee.  After  which  wsf  the  ti 
clause :  — 

**  Provided,  &c.,  that  in  case  the  saui  f  so 
jfM,  his  heirs  and  assigns,  shall  at  anj  am 
after  grant,  demise,  set,  let,  or  assi^  ever  : 
demised  premises,  or  any  part  tber^iciL  or 
pleilge,  or  mortgage  this  present  lease  as  x  sec 
any  sum  or  sums  of  money,  withoac  *iie  can 
writing  of  the  said  R.  F.  Thelxcallj  his  qibxs  jt 
being  first  had  and  obtained,  to  or  viux  joy  n 
persons  whatsoever,  or  in  case  the  said  £.  G.«  x 
and  assigns,  shall  hereafter,  during  the  eimuiii 
this  lease,  happen  to  become  insolveac  jnu  m 
circumstances  to  go  on  with  the  maca^misfir  ji'  '■ 
farm  and  demised  premises,  that  then  siit  o  \ 
either  of  those  cases  this  present  «SeaiiaL.  sbl 
matter  and  thing  therein  contained,  firacx  catacenii 
cease,  determine,  and  be  absolutely  totc^  ii  A 
and  purposes  whatsoever."  The  lesser  oraaBi 
quiet  enjoyment  by  the  lessee,  he  j-^ajiair  'J*  ^ 
performing  his  covenants. 

The  lease  was  duly  executed   and  ijerr  ^  ^ 
given.     Evan  Griffith  occupied  the 
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lease  to  the  day  of  his  death,  which  took  place  on  the        1838. 
1st  of  April  1797.     After  his  death,  Humphrey  EvanSf       ' 

Dot  dem. 

his  son  and  heir  at  law,  and  one  of  the  lives  named  in       OturrnH 
the  lease,  became  entitled  to  the  estate  as  special  occu-     Piirchabo. 
pant. 

At  the  great  sessions  for  the  county  for  Merioneth^  held 
in  April  1801,  the  said  Humphrey  Evans  was  convicted 
of  felony,  (sheep  stealing,)  ond  on  that  conviction  was 
transported  for  life  to  New  South  Wales.  No  inquisition  ' 
was  taken,  and  no  office  found  for  the  crown,  of  the 
lands  and  tenements  of  the  said  H.  E.  on  his  said  con- 
viction and  attainder,  neither  has  any  entry  ever  been 

a 

made  on  behalf  of  the  crown  into  or  upon  the  estate  in 
question. 

After  the  departure  of  the  said  f/.  £.,  the  premises 
were  occupied  and  the  farm  managed  by  Elizabeth 
Griffith,  the  widow  of  Evan,  the  original  lessee,  and 
mother  of  H.  £.,  until  her  death  in  March  1812;  after 
which  Susannah  Evans,  the  daughter  of  the  said  Evan 
and  Elizabeth  Griffith,  and  sister  of  the  said  //•  JS.,  con- 
tinued in  possession  and  management  of  the  farm  until 
the  death  o( Elizabeth  Evans,  the  third  life  named  in  the 
lease,  which  took  place  on  the  ^^th  of  January  1816. 

During  the  whole  of  this  period,  the  reserved  rent  was 

regularly  paid  to  the  person  entitled  to  the  reversion, 

who  had  full  knowledge  of  the  conviction  of  Humphrey 

Evans.     Immediately  after  the  death  of  the  said  Elizabeth 

Evans,  Richard  fVatkin  Price,  to  whom  the  reversion 

had  come  by  devise,  supposing  the  estate  to  have  been 

determined  by  the  death  of  the  last  cestui  que  vie,  let 

the  same  premises  at  an  increased  rent  of  40/.  to  John 

£vam,  anotlier  son   of  the  above  named  Evan  and 

EUxabeth  Griffith^  who  then   resided  on  the  premises 

3  D  4'  with 
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18S5. 

0OK  dcm. 
Gfti  rr  iTH 

againM 

PftlTCHAAD. 


with  his  sister,  the  said  Susannak  Etmms,  Jcim  Evm 
occupied  the  premises  until  Jiify  1819,  when  Mr.  Pm 
brought  an  ejectment  on  that  letting^  and  recorero 
possession. 

The  said  Humphrey  Evans  was  alive  on  the  day  o 
the  demise  laid  in  the  declaration,  a  conTict  setded  ii 
the  colony  of  New  South  f tales  (a). 


■ 


(a)  Before  the  trial  it  was  ordered  by  the  Lord  Chief  Jutice,  bj  cso 
tent  of  the  parties,  on  fummons,  pursuant  to  Reg.  Gen.  90.*  SU.  4  IT.  4 
fp.  xviL  po&L),  *'  that  an  examined  copy  of  the  muster-foIl  of  coimcc 
from  New  South  Wales^  filed  with  the  Secretary  of  State  for  the  Hun 
Deiartment,  be  received  and  read  in  evidence  on  the  trial  of  thiscna^ 
as  proof  of  the  existence  of  Humphrey  Evans  in  the  declaration  in  tbu 
cause  mentioned,  on  the  Slst  day  of  December  1828."     A  writing  wc 
accordingly  produced  at  the  trial,  Iteaded,  "  New  South  99'a'et,  census  taka 
in  the  month  of  November  1828;**  and  stating,  under  distinct  beads,  in 
several  columns,  the  name,  age,  sentence,  emplojrment,  and  residenee  ci 
Humphrey  Evans,  the  date  of  his  transportation,  and  some  other  pir- 
ticulars;  to  which  was  added  a  certificate,  signed  John  Henry  Caff^i 
and  stating    that  the  above  was  a  true  extract  of  the  muster-roll,  vivcb 
muster-roll  was  deposited  in  the  office  of  the  Secretary  of  S:ate  for  die 
Home  Department.     The  witness   who  produced  it,  together  witfadw 
Lord  Chief  Justice's  order,  had  compared  the  extract  with  the  roll.    It 
was  objected  at  the  trial,  that  there  was  no  evidence  to  shew  that  tbe 
document  from  which  thi«  extract  purported  to  be  taken,  was  in  reality  a 
muster-roll  or  autheinic  ..ccount  of  the  convicts  at  New  South  Wdtt;  aad 
that  the  Lord  Chief  Justice's  order,  merely  authorixing  the  pbiotifis  to 
read  the  extract,  did  not  cure  the  defect,  since  the  extract  could  not  be 
better  evidence  than  the  roll  itself,  and  the  objection  would  have  a|iplic<l 
to  that  if  produced.     And  it  was  further  urged,  that  the  evidence  addiical 
did  not  &hew  the  identity  of  Humphrey  Evans  mentioned  in  tbe  extnct 
with  the  Humphrey  Evans  mentioned  in  the  declaration.     Btiqfky  B>  v» 
of  opinion,  that  as  tlie  Judge's  order,  consented  to  by  the  defeodaoOi 
assumed  the  existence  of  a  muster-roll  at  the  Secretary  of  State's  offifft 
from  which  an  extract  might  be  taken  for  the  present  purpose,  the  ob* 
jection  could  not  prevail.     He  also  tljought  that  the  order  predoded  uj 
question  on  thv!  subject  of  identity ;  but  he  reserved  both  point  w    On  the 
motion  to  enter  a  verdict  for  the  plaintiff*,  /.  Jervis   for  the  defenJao" 
renewed  the  objections,  but  the   Court  {Denman  C.  J.,  LUtUiaU,  «** 
PftrkeJi,)  concurred  in  the  opinion  expressed  by  Bayley  B.  at  tbe  liisl* 


The 
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The  questions  for  the  opinion  of  the  Court  were :  —        J  8SS. 
1.   Whether  the  estate  of  Humphrey  Evans  was  divested        "     ~ 

Dob  dem. 

out  of  him  by  his  attainder  and  conviction,  without       Guwrnn 
office  found  or   entry  made   by  or   on   behalf  of  the     Pritchard. 
crown. 

2.  If  not,  whether  H.  E.  had  capacity  to  demise  on 
the  day  of  the  demise  laid,  viz.  January  1st,  1827. 

3.  Whether  the  estate  was  determined  by  breach  of 
the  proviso  in  the  lease,  that  the  same  should  be  void  if 
Evan  Griffith^  his  heirs  or  assigns,  should  become  in- 
solvent and  unable  in  circumstances  to  go  on  with  ^e 
management  of  the  farm  and  premises. 

This  case  was  argued  in  the  present  term,  Novem- 
ber 15th. 

(7.  H.  Uojf/d  for  the  plaintiff.     (As  to  the  first  point, 

Sir  c7.  Campbeliy  Solicitor-General,  for  the  defendants, 

admitted  that  Humphrey  Evans  having  taken  a  freehold 

estate  as  special  occupant  (a),  such  freehold  was  not 

divested  without  office  found.)     The  second  proposition 

on  the  part  of  the  plaintiff,  viz.  that  Humphrey  Evans 

had  capacity  to  demise,  is  a  corollary  from  the  first.    In 

Nichols  V.  Nichols  (b)  the  question  was   put,    "  if  the 

possession  in  deed  or  in  law  of  the  lands  of  a  person 

attainted  of  treason  shall  not  be  in  the  king  before  office 

found,  in  whom  shall  it  be  by  the  course  of  the  common 

law  in  the  life  of  the  person  attainted  ?"    And  it  was  held 

that  the  freehold  of  such  lands  would  be  in  fact  in  the 

person  attainted,  as  long  as  he  should  live :  ^^  for  as  he 

Itath  capacity  to  take  in  deed  lands  by  a  new  purchase, 

so  hath  he  power  to  retain  his  ancient  possessions,  and 

(a)  2  Black.  Comm.  259.  (b)   PIouhL  486. 

he 
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183S.        he  shall  be  tenant  to  every  praecipe."     Except  as  to  the 
"        king,  who  has  an  inchoate  right  capable  of  being  per^* 
Gutrrnm      fected  by  office  and  seizure,  the  attainted  party  has  a 
Peitcuabo.     good  right  against  all  the  world,   and  may  grant  in 
virtue  of  such  right,  though  the  tille  which  he  convejs 
is  defeasible,   being  subject   to  the   king's  paramount 
right.     This  doctrine,  as  to  attainted  persons,  is  sup- 
ported  by  2  Shepp.  Touchst.  232.  7th  edit.,  and  Mr. 
PrestorCs  addition  to  the  original  passage.     So  an  alien 
may  purchase  and  grant,  and  may  suffer  a  recovery. 
2  Shepp.  Touchst.  232.  2  Vin.  Abr.  Aliens   (A),  pi.  18. 
The  case  of  an  attainted  person  granting  is  analogous  to 
that  of  a  copyholder  making  a  lease  without  licence  or 
special  custom.     Such  lease  is  a  cause  of  forfeiture,  bat 
until  the  lord  takes  advantage  of  it,  it  is  good  as  to 
every  one  else:  Gilbert  on  Teimresj  213.  and  notexdi. 
by  fVatkinSj  5th  edit.     And,  according  to  the  reasoning 
in  that  note,  the  Court,  in  the  present  case,  will  not 
arbitrate  upon  the  question  of  rights  between  the  at- 
tainted party  and  the  king,  but  will  decide  the  cause  as 
between   the  present  claimants.     The  king  has  done 
nothing  to  enforce  his  right;  and  a  freehold  estate  most 
be  determined  by  some  formal  act. 

Then  as  to  the  third  point  The  estate  here  was 
determinable  upon  a  contingency.  The  Court  cannot 
say  that  that  contingency  has  ever  happened.  Con« 
ditions  which  lead  to  forfeiture  are  to  be  construed  with 
great  strictness.    Co.  Litt.  218.  a.,  Adams  on  Ejectment^ 

m 

page  176.  3d  edit..  Doe  dem.  Abdy  v.  Stevens  {a)i  per 
Lord  Tenterden.  The  condition  here  refers  to  a  pecu- 
niary  inability.     It  is  true  that  the  felon's  goods  are 

(a)  ZB.^Ad.  30S. 

ibrfeiti^ai 
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forfeited  on  conviction,  but  they  may  not  be  seized,  and        18S3. 
until  they  are,  they  remain  in  the  felon's  hands.    There 

"^  "^  Dot  dera. 

is  no  proof  here  that  they  were  seized,  and  the  Court  GftirriTH 
will  not  assume  that  fact  and  the  consequent  pecuniary  PEtrcuAfts. 
deficiency.  The  party  may  still  have  carried  on  the  farm 
by  his  agents,  or  by  his  under-tenants,  if  the  landlord 
did  not  enforce  the  covenant  against  underletting.  The 
mere  absence  of  the  convict  would  not  occasion  a  for- 
feiture, if  it  were  not  coupled  with  insolvency. 

In  the  first  place,  therefore,  the  contingency  upon 
which  this  estate  was  determinable,  never   happened. 
Secondly,  if  it  did  happen,  there  ought  to  have  been  a 
re-entry  by  the  landlord ;  for  the  estate,  commenced  by 
livery,  ought  also  to  have  had  a  formal  termination. 
And  further,  on  the  contingency  happening,  the  estate 
was  voidable  only  ;  the  facts  may  shew  an  intention  not 
to  avoid  it,  and,  if  that  appear,  the  forfeiture  is  purged. 
If  the  contingency  ever  happened,  it  occurred  on  the 
conviction,  and  that  was  not  a  continuing  breach.     The 
lord,  after  notice  of  the  conviction,  accepted  rent,  and 
consequently  he  waived  the  forfeiture ;  and  not  merely 
the  forfeiture,  but  the  condition  itself,  according  to  Co. 
LiL  211.  b.     iTaunton  J.     There  is  a  difference  be- 
tween waiving  the  condition,  as  in  Dumpor^s  case  (a), 
and  waiving  the  particular  breach.     The  Courts  in  mo- 
dern times  have  been  inclined,  in  such  cases,  to  consider 
the  breach  overlooked  rather  than  the  condition  waived; 
as  in  Doe  dem,  Boscawen  v.  Bliss  {b).     But  the  waiver  of 
the  condition  is  not  necessary  to  your  argument.]     In 
the  modern  cases,  where  the  construction  just  mentioned 
has  been  adopted,  the  breach  has  been  occasioned  by 

(c)  4  Rep.  119  6.  (6)  4  Taunt.  185. 
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some  act  of  the  lessee,  and  the  Court  has  hdd 
could  not,  by  his  own  misconduct,  make  the  lea 
whether  the  lessor  desired  it  or  not  It  was  so 
dem.  Bryan  v.  Bancks  (a) ;  and  the  same  reason 
to  Hoe  dem.  Ambler  v,  Woodbridge  Ifi).  In  Bobertt 
va/{c),  a  licence  to  mine  was  granted,  with  a  condit: 
it  was  to  become  void  if  the  grantee  should  D^le 
certain  time  to  work  the  mines ;  and  it  was  be 
on  breach  of  the  condition,  the  licence  was  v 
only  at  ihe  election  of  the  grantor.  In  tbes 
cases  there  was  a  continued  breach,  by  the  to 
act  of  the  grantee,  and  it  was  considered  tl 
grantor  did  not,  by  omitting  at  some  time  durii 
continuance  to  avail  himself  of  the  breach,  fon 
right  to  do  so  at  a  subsequent  time.  In  these  < 
they  had  been  decided  othei-wise,  the  grantee 
have  benefited  by  his  own  wrong  in  continui 
breach.  But  here  the  forfeiture  accrued,  not 
continuance  of  an  act  but  by  the  happening 
event,  which,  having  once  occurred,  all  beyond 
out  of  the  lessee's  power :  nor  did  he  afterwards  i 
any  voluntary  default,  for  the  management  of  tli 
went  on  as  before. 

Assuming,  however,  that  in  this  case  there 
breach,  and  a  continuing  one,  no  entry  was  eve 
for  the  purpose  of  taking  advantage  of  it.  It  mi 
question  whether  Pricv  had  any  right  so  to  entei 
could  not  do  it  before  his  title  accrued.  The  cas 
not  shew  whether  he  became  reversioner  befi 
after  the  alleged  forfeiture;  but  wben  he  had  t 
80,  he  had  no  right  of  entry  at  common  law 


(a)  4£.  4:  A.  401. 
(0  4  A  {  ^d.  664. 


(i)  9  B.  i  C.  576; 
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whether  or  not  this  was  one  of  the  cases  in  which  a        1833. 
right  of  entry  is  transferred  to  the  assignee  of  the  re-  ~ 

version  by  stat.  32  //.  8.  c.  S^.,  would  depend  upon       GRirriTH 

against 

another  question,  viz.,  whether  the  condition  here  has  Pmtchako 
reference  to  a  collateral  act,  or  to  a  thing  incident  to 
the  reversion,  like  payment  of  rent,  or  forbearing  to  do 
waste  {a).  But,  however  this  may  be,  Price  never  did 
enter.  It  is  not  enough  that  he  ultimately  came  into 
possession.  There  should  have  been  such  an  entry  as 
evinced  an  intent  to  take  advantage  of  the  condition 
broken.  Where  an  estate  is  not  void,  but  only  void- 
able at  the  will  of  the  lessor,  there  must  be  a  formal 
act  to  shew  that  he  intends  to  avoid  the  estate  by  reason 
of  the  forfeiture.  ^*  Regularly  when  any  man  will  take 
advantage  of  a  condition,  if  he  may  enter  he  must  enter, 
and  when  he  cannot  enter  he  must  make  a  claim,  and 
the  reason  is,  for  that  a  freehold  and  inheritance  shall 
not  cease  without  entry  or  claim,  and  also  the  feoffor  or 
grantor  may  waive  the  condition  at  his  pleasure ;"  Co* 
Lit.  218.  a.,  where  examples  are  given  in  illustration  of 
this  doctrine.  The  language  of  Lord  Kenyoriy  and  of 
BuUer  and  Ashhtirst  Js.,  in  Roe  dem.  Tarrant  v.  HeU 
lier{b),  shews  the  strictness  with  which  the  proceedings 
of  the  lord  are  to  be  regarded  in  enforcing  such  a  right 
of  entry.  It  does  not  appear,  in  the  present  case,  that 
the  landlord  entered  with  the  intention  of  enforcing  the 
forfeiture.  He  entered,  as  the  case  states,  supposing 
the  estate  to  have  been  determined  by  the  death  of  the 
last  cestui  que  vie.  No  case  has  been  found  expressly 
deciding  that  an  entry  for  forfeiture  must  appear  to  have 

(a)  See  1  ffms.  SauruL  288  6.  note  (16). 
(6)  3  T.  R.  169,  172,  173. 
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been  made  eo  intuitu  ;  but  on  principle  it  should  seen 
that  this  must  be  so,  where  the  estate  is  voidable  onlj 
Here  the  estate,  being  for  lives,  was  voidable  onlj 
though  the  condition  was,  in  terms,  that  in  case  of  bread 
it  should  be  *'  absolutely  void :"  Pennanfs  case^  fifti 
point  (a),  1  Wms.  Sawiders^  287  c.  note  (16);  and  tb 
landlord,  in  this  case,  not  having  re-entered,  bat  bavin, 
accepted  rent  after  notice  of  the  forfeiture,  the  sam 
authorities  shew  that  he  has  thereby  not  avoided  bv 
affirmed  the  lease. 


Sir  <7.  Campbell^  Solicitor-General,  contra.  Althougi 
the  freehold  did  not  vest  in  the  king  without  offic 
found,  the  king  was,  nevertheless,  entitled  to  the  profit 
during  Humphrey  Evans's  life.  The  statute,  De  Praero 
gativ^  regis,  17  Ed.  2.  slat.  1.  c.  16.,  gives  the  kingyeai 
day,  and  waste  after  the  death  of  the  felon,  but  it  als< 
gives  him  the  profits  during  the  felon's  life;  and  beio] 
entitled  to  those,  he  was  also  entitled  to  enter  for  th 
purpose  of  taking  them,  and  to  hold  possession  for  thi 
purpose,  to  the  exclusion  of  Evans,  And  there  is  n( 
authority  to  shew  that  an  inquest  of  office  is  necessary, 
to  enable  him  to  do  this  {b).  Then  if  Evans  had  nol 
the  right  of  entry,  he  could  not  demise.  The  freehold 
might  be  in  him,  but  the  right  of  possession  was  in  tbe 
crown.  It  is  assumed  on  the  other  side,  that  what  a  man 
has  in  him  he  may  alien  :  but  he  may  have  the  freehold 
under  circumstances  like  the  present,  and  yet  not  be  able 
to  alien.  In  Bullock  v.  Dodds{c)^  Abbott  C.  J.  says, ''An 
attainted  person  is  considered,  in  law,  as  one  civiliter 

(a)  3  Itep,  64  b, 

(6)  See  Stawif,  Prerogative,  th.  Cortmef  49  a,  b. 

(c)  S  B.^A.  275. 

morti3Lt}S 
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mortuas.     He  may  acquire,  but  he  cannot  retain;  he        1833. 
may  acquire,  not  by  reason  of  any  capacity  in  himself, 

.  ^         ,  Doi  dcizii 

but,  because  if  a  gift  be  made  to  him,  the  donor  cannot  GumTK 
make  his  own  act  void,  and  reclaim  his  own  gift ;  and  PftiTCHAUK 
as  the  donor  cannot  do  this,  and  the  attainted  donee 
cannot  enjoy,  the  thing  given  vests  in  the  crown  by  its 
prerogative,  there  being  no  other  person  in  whom  it  can 
vest."  In  Doe  dem.  Evans  v.  Evans  (a),  where  a  copy- 
holder was  convicted  of  a  capital  felony,  but  pardoned 
on  condition  of  suffering  two  years'  imprisonment,  it 
was  held  that  he  might  maintain  ejectment  for  the  copy- 
hold lands  afler  the  expiration  of  the  two  years,  against 
a  party  who  had  ousted  him ;  but  it  is  clear,  that  he 
would  not  have  been  held  entitled  to  bring  the  action 
during  the  two  years. 

Then  as  to  the  other  points.  The  case  contemplated  by 
the  proviso,  of  the  tenant  becoming  insolvent  and  unable 
to  go  on  with  the  management  of  the  farm,  bad  occurred. 
It  is  admitted  that  the  goods  of  the  party  were  forfeited 
on  conviction,  without  office  found ;  but,  it  is  said,  the 
crown  did  not  take  possession :  that,  however,  makes  no 
difference.  If  the  felon,  after  conviction,  retained  pos* 
session  of  the  goods,  he  did  so  as  a  wrongdoer ;  he  could 
not  legally  have  them.  The  passage  just  cited  from  the 
judgment  of  Abbott  C.  J.,  in  Bullock  v.  Dodds  (£},  ap- 
plies to  this  point.  It  is  suggested  that  Price,  as  assignee 
of  the  reversion,  could  not  take  advantage  of  this  con- 
dition ;  but  any  covenant,  which  touches  the  enjoyment 
or  management  of  the  land,  runs  with  the  land,  and  may 
therefore  be  taken  advantage  of  by  such  assignee.  The 
covenant  in  question,  which  regards  the  disqualification 

(a)  SB.iC  5S4.  (6)  2B.i  A.  275. 
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of  the  tenant  to  manage  the  land,  must  surely  affisct  tli 
land,  and  run  with  it.  As  to  die  waiver,  to  establisi 
that,  the  rent  should  have  been  received  irom  the  lesse 
with  an  intent  to  waive  the  condition.  [^Parke  J.  It  i 
found  that  the  reversioner  knew  of  Evanses  convictioa 
But  he  did  not  receive  the  rent  from  Evansy  the  lesse 
He  received  it  from  other  parties,  under  the  notion  thi 
Evans  was  civilly  dead.  He  acted  under  a  mistaki 
[^Parke  J.  The  rent  was  received  as  rent  due  under  tl 
lease.]  Receipt  of  rent  is  an  affirmance  of  a  tenano 
where  it  can  operate  by  way  of  estoppel,  as  where  tt 
lord  receives  it  from  a  disseisor;  but  an  estoppel  mu 
be  mutual ;  and  there  can  be  no  mutuality  where  tl 

rent  is  paid  by  parties  between  whom  and  the  lesse 

• 

there  is  no  privity  in  estate ;  and  who,  in  fact,  are  mei 
strangers,  as  the  mother  and  sister  of  Htanpkrey  Eoa* 
were  in  this  case.  IParke  J.  Distraining  for  rent  afte 
forfeiture  affirms  the  lease,  and  yet  there  is  no  mutiu 
estoppel  by  that  act.  The  receiving  of  rent,  as  rent,  fros 
these  parties,  might,  in  the  same  manner,  operate  as  i 
waiver  of  forfeiture.  Dcnman  C.  J.  In  this  case^  tba 
which  was  paid  is  called  "  the  reserved  rent.'']  It  wa 
never  received  with  the  intention  of  waivin^^  the  forfeiture 
Price  did  not  think  of  interposing  till  the  third  life  drop 
ped,  because  he  imagined  that  the  lease  had  not  expiree 
till  then.  [_Parke  J.  He  knew  all  the  facts ;  he  only  acted 
in  ignorance  of  the  law.  Taimton  J.  In  practice,  as 
far  as  I  have  ever  known  it,  when  the  landlord  has  once 
received  rent  with  knowledge  of  a  forfeiture  incurred,  it 
has  been  considered  that  he  waived  that  forfeitore^ 
whatever  his  secret  view  may  have  been  in  acting  as  be 
did.  It  is  an  acknowledgment  that  the  lease  continueSj 
and  that,  in  respect  of  it,  such  rent  is  due.]    At  al 

cvenl 


i 
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erents  this  may  be  regarded  as  a  continuing  breach.  I8S3. 
It  would  clearly  be  so,  if  the  expression  in  the  proviso 
were  that  if  the  tenant  should,  <^  at  any  time  or  times''  Grippith 
during  the  continuance  of  the  lease,  become  insolvent,  Pritcuaed. 
the  lease  should  be  void;  and  the  clause  must  neces- 
sarily be  read  as  if  that  were  expressed.  The  insolvency 
here  is  quite  sufficient :  no  man  can  be  more  insolvent 
than  a  convict,  who  cannot  hold  any  property.  [7Wi- 
ian  J*  Insolvency  is  where  a  man  is  not  in  a  condition 
to  pay  his  debts.  We  do  not  know  that  this  person 
had  any.]  As  to  the  entry :  it  may  be  admitted  that 
merely  walking  across  the  land  would  not  be  sufficient ; 
but  if  the  lord  comes  upon  the  land  with  the  intent  of 
claiming  for  a  forfeiture,  that  is  a  good  entry :  and  here 
the  very  act  of  bringing  an  ejectment  shews  that  the 
intent  was  such.  In  Boe  dem.  Tarrant  v.  HeUier{a\ 
where  the  lord  of  a  manor  seized  copyhold  land  gene- 
rally and  without  any  defined  purpose,  it  was  held  to  be 
an  absolute  seizure  as  for  a  forfeiture,  and  not  quousque. 
There  is  no  instance  in  which  it  has  been  held,  that  a 
party  having  entered  and  got  possession  could  be  de- 
feated because  he  had  not  stated  in  what  right  he 
claimed. 

Uoyd  in  reply.  Nothing  is  claimed  here  on  behalf 
of  the  crown  but  a  right  of  entry.  Why  might  not 
Enms,  the  lessor  of  the  plaintiff,  demise  subject  to  that 
Tight?  {TaurUon  J.  In  Com.  Dig.  Capacity^  D.  6.  it  is 
wid,  citing  Perkins^  Grants^  s.  26.  that  a  person  at- 
tainted of  felony  has  not  capacity  to  make  a  grant  that 

shall  bind  the  king ;  but  a  grant  by  a  person  attainted 

(a)  3  r.  JB.  162. 

Vol.  V.  3  E  binds 
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binds  himself  and  his  heirs.]]  The  same  authori^  i 
ferred  to  in  2  Sheppard^s  Touchstone^  232.,  ahready  d 
and  Mr.  Preston's  note  does  not  impugn  the  doctrini 
Bullock  V.  Dodds  (b)  related  only  to  the  rights  o 
attainted  felon  in  respect  of  a  bill  of  exchange. 
dem.  Evans  v.  Evans  {c)  decided  no  more  than 
necessary  for  the  purpose  of  that  case,  viz.  that 
pardon,  the  felon's  right  to  demise  his  copyhold  I 
was  restored,  the  lord  having  done  nothing  to  divesi 
estate.  It  is  said  that  the  tenant  here  was  insol 
because  convicted  of  felony. .  If  the  proviso  as  tn 
solvency  related  merely  to  the  pecuniary  ability  of  J 
as  an  individual,  the  condition  was  a  collateral  one^ 
an  assignee  of  the  reversion  could  not  take  advantag 
it :  if  it  related  to  the  capacity  of  carrying  on  the  fi 
(in  which  case  alone  it  would  run  with  the  lii 
another  person  might  fulfil  the  condition  on  Em 
behalf  by  conducting  the  farm,  though  he  himself] 
forfeited  his  goods.  As  to  the  wuver,  the  qoestioi 
not  what  the  intent  was  in  receiving  the  rent,  bat  m 
ther  the  landlord,  by  doing  so,  in  fact  affirmed  i 
existence  of  the  lease.  There  is  no  proof  that  the  v 
was  received  under  a  mistake  in  law,  even  suppcw 
that  that  would  alter  the  effect  of  the  receipt.  It  is  s 
that  the  parties  who  paid  the  rent  were  not  privy 
estate  to  Evans ;  but  they  could  claim  no  title  whsten 
except  under  him.  The  breach  could  not  be  a  oo 
tinning  one.  The  words  of  the  condition  are^  <<  io  ca 
the  said  Evan  Griffith^  his  heirs,  &c.  shall  bereafa 
during  the  continuance  of  this  lease  happen  to  beooB> 
insolvent."    There  was  only  one  point  of  time  wlicsic 


(a)  See  alio  Shepp,  TmehsU  p.  7.  7th  ed. 
(c)  SB.  fa  584. 


(6)  3B.i[J'^ 
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could  be  said  to  become  insolvent     That  an  entry^  to        18S3. 
operate  as  such,  must  be  made  eo  intuitu,  rests  not  on  ■ 

decided  cases  but  on  principle.  [^Parke  J.  Many  ex-  -  Geiffitu 
amples  are  given  in  Co.  Litt.  245.  b.  of  acts  of  owner-  Puzchaui^ 
ship  which  in  themselves  amount  to  an  entry.]  There 
must  be  something  amounting  to  a  claim  as  against  a 
person  adversely  holding ;  or  an  act  done  adversely  to 
that  person.  In  the  present  case  there  was  no  act  or 
claim  that  was  adverse  to  any  one,  for  the  landlord 
thought  the  lease  was  determined.  With  respect  to  the 
supposed  right  of  the  crown  to  take  the  profits  of  the 
land  during  the  life  of  the  attainted  party  though  there 
be  no  office  found,  if  the  king  were  entitled  to  the  pro- 
fitSy  he  would  also  be  entitled  to  the  land :  for,  as  it  is 
said  in  Co.  Litt.  4.  b.  <^  what  is  the  land  but  the  profits 
thereof?''  and  it  is  admitted  that  the  king  is  not  entitled 
to  the  land  without  office. 

Denman  C  J.    Many  points  have  been  raised  in  this 

case,  and  there  is  one  upon  which  we  entertain  some 

doubt,  and  shall  require  time  for  consideration :  it  will 

not,  therefore,  be  necessary  at  present  to  express  an 

opinion  upon  all  the  others.     As  to  the  question  of 

vaiver,  I  think  if  there  was  a  forfeiture  incurred  it  was 

wved  by  the  acceptance  of  rent.     The  case  states  that 

the  reserved  rent  was  regularly  paid ;  we  must  take  that 

to  mean,  that  there  was  a  payment  of  rent  under  the 

lease  in  question :  and  the  landlord  having  accepted  it 

^vith  knowledge  of  the  forfeiture,  every  thing  was  done 

I       that  is  requisite  to  waive  a  breach  of  condition.     This 

\       mak©  it  unnecessary  to  say  whether  or  not  the  land- 

•\      lord,  as  assignee  of  the  reversion,  could  avail  himself 
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of  the  breach  of  such  a  condition.  Then  comes 
question,  whether,  even  before  ofiBce  found,  a  pe 
civilly  dead  can  convey  any  interest  in  his  Umds  wl 
are  forfeited  to  the  crown.  On  this  point  no  suflh 
authority  has  been  brought  to  our  notice.  We  i 
take  further  time  to  consider  it 


.  ■! 


Parke  J.  I  think  that  we  may  dispose  of  all 
points  in  this  case  except  the  second.  On  the 
pointy  it  has  been  conceded  that  the  freehold  was 
divested  out  of  Evans  so  as  to  entitie  the  crown  t 
there  being  no  office  found.  As  to  the  second, 
power  of  Evans  to  demise,  I  have  a  strong  imprei 
that  he  had  that  power,  but  it  will  be  necessary  to  1 
into  authorities  on  the  subject  With  respect  to 
forfeiture,  it  appears  to  me  that,  if  Evans  became 
solvent  at  all,  as  to  which  there  may  be  some  quest 
his  becoming  so  was  contemporaneous  with  his  c 
viction :  he  became  insolvent  by  that.  Then,  if  a  i 
feiture  was  so  incurred,  the  next  point  is,  whetba 
was  afterwards  waived  ?  Price^  the  landlord  and  assigi 
of  the  reversion,  is  stated  to  have  received  the  n 
with  full  knowledge  of  Humphrey  Evan^s  oonvictk 
and  receipt  of  rent,  as  rent  due  under  a  leasee  d 
berately  and  with  full  knowledge  of  the  fiicts  whi 
might  create  a  forfeiture,  is  a  waiver  of  such  forfeito 
and  prevents  the  lease  from  becoming  void.  As  to  t 
remaining  point,  I  think  any  entry  as  owner  would  b 
been  sufficient  in  point  of  law  to  avoid  the  lease  (fj 
but  the  question  to  which  the  case  now  reduces  itself  >i 
whether  an  attainted  person  can  make  a  valid  demise* 


(a)  See  the  next  casc^  p.  78^ 


Ticm 
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Taunton  J.    I  think  the  whole  cose  is  clear,  except        1833. 
as  to  the  power  of  demising,  which  is  an  important 

Dob  dem* 

point,  and  of  no  small  difficulty.  GnirnTH 

agaifut 
Fextchaad. 

Patteson  J.  I  am  of  opinion  that  there  was  no  con- 
tinuing breach  in  this  case,  but  that  the  breach  and 
forfeiture  were  complete  the  moment  Evans  was  con- 
victed. The  acceptance  of  rent  afterwards  was  a  waiver 
of  the  forfeiture.  Dumpor^s  case  (a),  which  was  cited, 
is  distinguishable  from  some  of  the  later  decisions  in 
this  respect;  there  the  lessee  had,  by  licence  of  the 
lessors,  assigned  all  his  interest  in  the  demised  pre- 
mises, and  therefore  the  covenant  itself  (not  to  alien 
without  licence)  was  held  to  be  waived :  such  an  as- 
signing was  very  different  from  underletting,  or  the 
other  acts  stated  in  the  more  modern  cases,  where  it 
was  held  that  the  breach  only  was  waived. 

As  to  the  remaining  point. 

Cur.  adv.  vulL 

Denman  C.  J.,  on  a  subsequent  day  of  the  term 
{Nov.  15.),  delivered  the  judgment  of  the  Court. 

The  only  point  in  this  case  upon  which  the  Court 
took  time  to  consider,  was,  whether  an  action  of  eject- 
ment can  be  maintained  upon  the  demise  of  a  person 
'   attainted  of  felony.     It  is  admitted  that  an  estate  of 
freehold,  which  this  was,  is   not  divested  in  cases  of 
ittabder  until  office  found.     Here  no  office  has  been 
found,  and  therefore  the  crown  is  not  entitled. 

It  is  laid   down   in  Perkinses  PrqfUable  Book,  Tit 
GranUi  s.  26.,   that   **  a  man   attainted  of  felony  or 


r 

I 


(a)  4  R€p.  119,  b. 

3  E  3  murder. 
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1888. 

Doxdem. 
GRirriTH 

Pkrouaeo. 


murder,  &c.  may  make  a  grant  of  a  rent  or  oomi 
or  a  feoffment,  &c.,  and  the  same  shall  bind  all  pei 
but  the  king  (for  his  time),  and  the  lord  of  whooi 
land  is  holden."  This  passage  is  referred  to  in  Om 
Digest^  Tit  Capacity,  D.  6.  The  same  docfrine  ia 
down  in  Sheppard^s  Tmichstone,  28£. 

The  passage  in  Co.  Lit.  42.  b.,  which  seems  at 
sight  to  be  contrary,  will,  on  examination,  be  fom 
be  consistent  with  these  authorities;  for,  after  at 
that  persons  attainted  of  felony  have  no  ability  to  enl 
&C.,  he  concludes,  **  for  the  feoffments,  &&  of  t 
may  be  avoided ;"  and  doubtless  they  may  by  the  k 

The  case  of  Btdlock  y.  Dodds  (a)  was  pressed  in  i 
ment.  It  is  sufficient  to  say,  as  to  that  case,  diat  it 
an  action  for  a  chattel  which  had  vested  in  the  I 
without  office  found,  and  is  therefore  no  aathoritjr  a 
this  occasion.  We  are,  therefore^  of  opinion  that  IS 
phrey  Evans,  the  lessor  of  the  plaintiff,  was  capable 
granting,  and  that  judgment  must  be  given  lor  I 
plaintiff. 

Judgment  for  the  phn^i 


i.f 


{a)  ^B.^A.  958. 


V. 
1/ 
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1833. 


Doe  dem,  William  Jones  against  William 
•  Williams. 

ON  the  trial  of  this  ejectment,  before  Bosanquet  J^  at  A  father,  leiscd 
in  feCf  MLecutod 

the  Summer  assizes  for  the  county  of  Cardigan^  Adeedoftettl*- 
18S39  it  appeared  that  the  lessor  of  the  plaintiff  claimed  marriMeofhii 
as  the  second  son  of  Griffith  Jonesy  under  a  deed  of  set-  the  foUofd^ 
tlement,  executed  on  the  marriage  of  the  said  Griffith.  ?1*^J^  ^  ^ 
The  deed  was  entitled,  "  Articles  of  agreement,  indented,  JSTbeu^*^ 
made,  covenanted,  concluded,  and  fully  agreed  upon  this  ^«  p«rtiet  to 

these  preicntSy 

9th  day  oi  January^  &c.  1770:"  the  parties  were,  Abel  that  the  taid 

A.J.  (the 

Jcnts^  the  father  of  Griffith^  of  the  first  part ;  the  said  father)  gmdk 

,  and  artUeih 

Grtffiih  Jones^  of  the  second  part ;  Elizabeth  Jonathan  upon  hit  iaid 
widow,  and  John  her  son,  (mother  and  brother  of  Jane^  STandMnguiar 
the  intended  wife  of  Griffith  Jones,)  of  the  third  part;  J'^J^^ 
and  the  said  Jane  Jonathan,  of  the  fourth  part     The  ^^^^^ 

'  ^  fiearl  for  tho 

deed  began  as  follows :  —  *«"»  o^  *>>» 

natural  life; 

^  Whereas  it  is  covenanted  and  agreed  upon  by  and  and  from  and 

immediately 

between  all  and  every  the  parties  to  these  presents,  that  after  hb  de- 
marriage  by  God's  permission  shall  be  shortly  had  ueeofthefint 
ad  solemnized  between  the  said  Griffith  Jones  and  the  ^f"tht^d*^^ 
id  Jane  Jonathan;  and  whereas  it  is  also  covenanted  j^e'Sd'^'f'* 
1  agreed  upon  by  and  between  all  and  every  the  '^'•J  ?^i"I' 
'  parties  to  these  presents,  and  the  said  Abel  Jones  be  lawfully  be- 

r>i  .  ...  *  gotten,  and  lo 

Gtriffiih  Jones,  as  well  for  and  in  consideration  of  on  succeauYcly 

for  all  and 
erery  other 
^c ;  and  in  default  of  such  issue  male,  the  like  limitation  to  the  daughters ;  and  for 
f  sach  issue,  to  the  use  of  the  settlor's  right  heirs :  Held,  that  this  clause  was  not  a 
tccutory  agreement,  but  operated,  in  law,  as  a  covenant  by  the  settlor  to  stand  seised 
laes  declared  by  the  settlement ;  namely,  to  the  uses  of  the  first  and  other  sons  of 
J'  successively  for  their  respective  lives. 

%  sufficient  entry  to  avoid  a  fine,  if  the  party  enters  expressly  to  daim  the  premlaea 
vn :  it  is  not  necessary  for  him  to  say  that  he  enters  to  avoid  all  finesy  or  to  ipcctfjr 
ticular  act,  adverse  to  his  own  interest,  he  means  to  defeat. 

3  £  4  the 
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for  ever.     And  for  the  further  support  of  the  young        183S, 
couple,  the  said  Abel  Jones  giveth  unto  the  said  Griffith^       ' 

...  J>OE  demw 

his  said  son,  all  that  part  of  the  sloop  called  the  Mally,        Jonbs 

ogainsi 

which  the  said  Abel  is  now  owner  of,  with  all  and  sin-  Wiujaxk 
gnlar  mast,  sail,  &c.  to  his  part  belonging,  or  in  any- 
wise appertaining;  to  hold  the  same  unto  the  said 
Griffith  Jonesy  his  executors,  &c.  for  ever.  And  as  for 
and  concerning  the  messuage,  &c.  and  garden,  and  all  and 
singular  the  premises  before  mentioned,  and  it  is  hereby 
the  true  intent  and  meaning  of  these  presents,  and  of  all 
and  every  the  said  parties,  that  is  to  say,  that  if  she  the 
said  Jane  shall  happen  to  survive  her  said  husband 
Griffith  Jonesy  that  then  and  in  such  case  a  moiety  of 
the  rents  and  profits  of  all  and  singular  Ty-ycha  afore- 
said, with  its  appurtenances,  and  a  moiety  of  the  rents 
and  profits  of  any  other  house  or  houses''  (which  should 
be  built  upon  the  land,  as  was  more  particularly  stated 
in  the  deed),  ^*  to  be  received  by  her  the  said  Jane  as  her 
jointure,"  &c.  ^^  Provided  always,  and  it  is  hereby 
further  covenanted  and  agreed,"  &c.  —  Here  followed  a 
covenant  for  restitution  of  a  part  of  the  wife's  intended 
portion  in  case  of  her  dying  without  issue  in  the  course 
of  three  years  after  the  marriage :  and  a  like  covenant 
for  restitution  of  the  husband's  personal  estate  in  case  of 
his  dying  without  issue  during  the  same  period.  The 
deed  was  signed  and  sealed  by  all  the  parties. 

The  marriage  took  place,  and  Griffith  Jones  and  his 

wife  had  issue,  John  Jones,  their  eldest  son,  and  William 

Jones,  the  lessor  of  the  plaintiff,  their  second  son,  and 

other  children.    In  July  ]  798,  the  said  Griffith  and  Jane 

Jones,  and  John  Jones,  levied  a  fine,  with  proclamations, 

of  the  above  premises,  which  they  mortgaged  to  one 

Boan  Evans,  and  it  was  declared  in  and  by  the  mort- 
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183S. 

Doc  dem* 

JONXS 

against 

WlLUAMS. 


gage  deed  that  the  fine  should  enure  to  oertam  m 
in  that  deed  mentioned.  Evans  afterwards  j<»ned  in  i 
assignment  of  the  premises  to  one  LewiSf  under  who 
the  defendant  claimed.  Griffith  Jones  and  his  wife  A 
some  time  afterwards,  leaving  the  said  John  and  WSUa 
Jonesy  and  other  children,  them  surviving.  John^  ti 
eldest  son,  died  in  'February  1882,  leaving  a  widow  an 
children ;  whereupon  WiUiam^  the  lessor  of  the  pfanntU 
as  the  second  son,  claimed  the  life  estate  limited  1 
him  by  the  marriage  articles,  allying  that  that  dee 
operated  as  a  covenant  to  stand  seised  to  uses,  bj  virto 
of  which  he  was  now  entitled  to  the  premises  in  qoa 
tion,  notwithstanding  the  fine  levied  by  Qriffiih  Jam 
and  John  Jones  i  the  estates  given  by  the  deed  to  th 
first  and  other  sons  of  the  marriage  being  merdy  sac 
cessive  life-estates,  for  want  of  words  of  limitation.  O 
the  part  of  the  defendant  it  was  contended,  that  tb 
deed  was  merely  executory  as  to  those  premises^  an 
that  the  plaintiff  could  not  claim  any  legal  estate  unde 
it  To  shew  that  the  lessor  of  the  plaintiff  had  maA 
a  sufficient  entry  to  avoid  a  fine,  it  was  proved  that,  ii 
Jtdy  1832,  he  went  upon  the  premises  and  demanded 
possession,  saying  that  they  were  his  property,  and 
asked  the  defendant  Williams  if  he  would  become  bii 
tenant.  The  learned  Judge,  upon  this  evidence^  directed 
a  verdict  for  the  plaintiff,  but  reserved  the  points  as  to 
the  operation  of  the  deed  of  settlement,  and  as  to  the 
sufficiency  of  the  entry. 


I 


Wilson^  in  this  term,  moved  for  leave  to  enter  a  non- 
suit upon  the  points  reserved.    First,  the  articles  of  agree* 
ment  were  only  an  executory  contract,  and  could  not  gi^^ 
the  lessor  of  the  plaintiff  a  legal  estate  in  the  premise^ 

Tt» 
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The  clause  referring  to  thb  property  begins  in  the  form  of       1 8S8. 
a  recital,  and  points  to  a  future  time.     No  words  of  limit-      J 

Dob  dem. 

ation  are  annexed  to  the  use  declared  for  the  eldest  son.  Joxu 
It  is  said  that  the  clause  may  be  construed  as  a  covenant  Williams. 
to  stand  seised  to  uses ;  and  there  isj  perhaps,  suflScient 
consideration  for  such  a  covenant  But  the  objection 
to  this  mode  of  reading  the  instrument  is,  that  the  in- 
tention will  be  defeated,  for  if  the  articles  be  a  covenant 
to  stand  seised,  giving  merely  successive  life  estates  to 
the  children,  and  altogether  passing  over  the  issue  of 
those  children;  then,  supposing  there  should  be  ten 
children  of  the  marriage,  every  one  of  whom  should 
leave  issue,  the  fee  simple  might,  by  means  of  the  ulti* 
mate  limitation  to  the  settlor's  right  heirs,  be  totally 
afienated  from  all  the  descendants  of  the  marriage,  not- 
withstanding a  part  of  the  consideration  for  the  articles 
appears  to  have  been  a  sum  of  money  received  as  the 
portion  of  the  wife.  This  cannot  have  been  the  in- 
tention of  the  parties.  But  if  it  should  be  held  that 
these  are  mere  executory  articles,  not  passing  any  legal 
estate,  the  construction  of  them  would  devolve  on  a 

4 

court  of  equity,  where  the  instrument  would  be  con- 
sidered as  mere  notes  or  heads  for  a  more  formal  con- 
veyance to  be  prepared  under  the  direction  of  that  court, 
and  into  which  limitations  conformable  to  the  intention 
would  be  introduced :  for  courts  of  equity,  when  consider- 
ing those  limitations  which  are  the  immediate  objects  of 
thdr  jurisdiction,  namely,  limitations  which  do  not  in- 
clude or  carry  the  legal  estate,  will  regard  the  end  and  con- 
sideration of  the  settlement,  and  the  intent  of  the  trusts, 
beyond  the  legal  operation  of  the  words  in  which  the 
articles  or  trusts  are  expressed.  This  is  laid  down  in 
Feame  Cont.  Bern.  p.  90.,  and  instances  are  there  given 

where 


I 


I 
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1833.        where  courts  of  equity,  in  dealing  with  executory  at- 

"    7"       tides,  have  departed  from  the  rule  in  Shelters  case.    If 

JovEs        this  Court  were  to  decide  in  the  manner  proposed  upon 

ttgoinst 

WiLUAjia.     the  articles  now  in  question,  they  would  exclude  thb 
jurisdiction  of  the  courts  of  equity,  and  prevent  the 
settlement  from  being  carried  into  effect,  according  id 
the  practice  of  those  courts,  so  as  to  fulfil  the  settlor^s 
intention.     ^Taunton  J.     Is  there  any  instance  where  a 
contract  might  have  operated  as  a  covenant  to  stand 
seised  to  uses,  and  the  courts  of  law  have  .forborne  to 
give  it  that  effect,  lest  they  should  usurp  the  jurisdictioa 
of  the  Court  of  Chancery  ?J    There  does  not  appear, 
in  this  case,  any  intent  that  the  agreement  should  have 
an  immediate  operation.     l^Taunton  J.     A  covenant  to 
stand  seised  to  uses  need  not.]  The  words  are,  ^*  whereas 
it  is  agreed  that  Abel  Jones  giveth  all  and  singular  the 
premises,  from  Michaelmas  next."     That  means,  that  he 
will  so  give  by  a  settlement  to  be  thereafter  prepared. 
[^Denman  C.  J.     The  agreement  is,  ^^  that  he  givetlu'^ 
When  speaking  of  the  sloop  all  the  words  he  uses  are 
de  prsesenti.     Supposing,  however,  that  William  Jone^s 
claim  was  not  barred,  his  entry  was  not  such  as  could 
avoid  the  fine.     "  A  bare  entry  into  the  lands,  without 
more,  is  not  sufficient.     He  must  also,  at  the  time  of 
entry,  declare  quo  animo  he  entered,  that  it  is  to  crooid  aU 
Jinesj  otherwise  it  will  not  amount  to  a  sufficient  entry  to 
avoid  a  fine:"  1  TVms.  Sound.  S19.JI  note  (1)  to  Oerk^ 
v.  Pywell,  citing  13  Fin.  292.  pi.  23.  (a),  MSS.;  an^ 
Ford  y.  Lord  Grey  (i). 

Cur.  adv.  xmiT^ 

(a)  The  case  there  reFerred  to  is  Berrington  dem.  Dormer  r.  ParUkurr:^ 
SSlra,  1086.  4Sro.  P.  C.  85. 

(b)  6  Mod,  44. 
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Demman  C.  J.,  on   a  subsequent  day  of  the  term        1833. 
{Nod.  15.),  delivered  the  j  udgment  of  the  Court.  After  re- 
ferring  to  the  marriage  articles  above  stated,  his  Lordship        Jones 

againsi 

said,  —  There  does  not  appear  in  the  deed  any  agree-  Williams. 
ment  to  make  a  further  settlement  at  a  subsequent  time ; 
we  therefore  think  that  the  contract  on  the  part  of  Abel 
Jones  must  be  construed  as  a  covenant  to  stand  seised 
to  the  uses  declared  in  that  settlement.  As  to  the  entry, 
the  point  is  like  one  which  has  been  decided  in  the  last 
case  {a) ;  and  we  think  the  rule  of  law  is,  that  if  a  party 
enters  expressly  to  claim  the  premises  as  his  own,  it  is 
not  necessary  for  him  to  say  what  particular  act,  ad- 
verse to  his  interest,  he  means  to  defeat  There  will, 
therefore,  be  no  rule. 

Parke  J.  The  note  in  Mr.  Seijeant  WiUiam^s  Saun^ 
derSf  relied  upon  in  moving  for  the  rule,  states  that  the 
party  entering  must,  at  the  time,  declare  quo  animo  he 
enters ;  that  it  is  to  avoid  all  fines ;  but  the  authorities 
cited  for  that  proposition  do  not  support  it. 

Rule  refused. 

(a)  Doe  dem,  Griffith  v.  Pritckard,  antd,  p.  765. 


Turner  against  Robinson  and  Another. 

A  SSUMPSIT  for  work  and  labour.     At  the  trial  inMactionbyrW/^ 

i_  _  ^-r  t        -w       1         •    '  A*  •enrant,  who*^* 

before  Denman  C.  J.,  at  the  London  sittings  alter  was  dismissed,  70  ^ 
^^^nity  term  1833,  the  followmg  facts  appeared.     The  p*I![JrSs|  uiLj.^^ 

lie  was  to  luiTe  jit  wt 


jjj^®*  «*  the  rate  of  80/.  per  annum :  Held,  that  the  prima  facie  presumption  was,  that  theJ,•4^^ 

jQ^^  ^as  for  a  year;  and  that  having  been  rightfully  dismissed  for  misconduct  before  the^^^ 

(^       ^^pired,  he  could  not  recover  wages  pro  rat&.     And  this,  although  th«  master  had^;^^^ 

^^t  an  action  against  him  for  the  misconduct,  and  recovered  damages.  ^ 


t  t* 
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senrioe.'  [Parke  3 »  The  prima  &cie  presumption  was,        1833. 
that  the  plaintiff  was  hired  for  a  year ;  and  there  was 
nothing  to  rebut  that  presumption:  and  having  violated        agaimt 
his  duty  before  the  year  expired,  so  as  to  prevent  the 
defendants  from  having  his  services  for  the  whole  year, 
he  cannot  recover  wages  pro  ratA.] 

The  Court  {a)  refused  the  rule. 

(a)  Denman  C.  J^  Parke,  Taunton,  and  PaiUvm  Js. 


Plant  against  James  and  Anothen 

nPRESPASS  for  breaking   and    entering   plaintiff's  Twoco- 

closes.     Plea,  that  these  closes  were  parcel  of  a  sdaedeiurhof  ^    ^^ 
certain  farm,   called  Woodseaves;   that  Thomfls  Small'  moiety  of  two 
wood  and  Maria  his  wife,  in  right  of  the  said  Maria^  wedVj^in 
and  Elizabeth  Hector,  were  seised  each  of  an  undivided  f«e>forthepur- 

'  pow  of  making 

moiety  of  the  Woodseaves  Farm^  and  also  other  estates,  p«t«t>on.  one 

"^  of  the  estates 

called  Park  Hall  and  Park  House  ;   and  that  they,  by  caUed  i\if*Arttf, 

to  which  they 

indentures  of  lease  and  release,  of  the  10th  o(  November  wereentiUed 

by  descent  as 

coparceners, 

and  another  called  Wnodseavest  of  which  they  were  tenants  in  tail,  together  with  all  houses, 

outhouses,  edifices,  orchards,  ways,  paths,  passages,  rights,  members,  and  appurtenances 

^"^hatsoerer  to  the  said  several  messuages,  tenements,  lands,  and  hereditaments  belonging 

er  tkerewUh  usually  held  or  occtipied,  to  hold  ParkhaU  to  H*  in  fee  to  certain  uses,  and 

Woodseaves  to  H,  in  fee  to  the  use  of  H.  and  his  heirs,  to  make  him  tenant  to  the  praecipe, 

ia  order  to  suffer  a  common  recovery.     The  deed  contained  a  cxirenant  to  levy  a  fine  of 

tbe  moiety  of  one  of  the  co-heiresses  in  Parkhallt  and  a  declaration  that  a  recovery  should 

be  suffered  of  IFoodt^wes,  and  then  declared  the  usm  of  the  fine,  recovery,  and  conveyance 

a<  to  the  whole  of  the  said  measua^  or  tenement  called  ParkhaU,  with  the  buildings,  lands, 

^^'^taments,  and  appurtenances  thereto  respectively  belonging,  to  be  to  such  uses  as  the 

littabaod  of  the  said  co-beiress  should  appoint ;  and  as  to  WooSeavet,  with  the  buildings, 

MModM,  hereditaments,  and  appurtenances  thereunto  belonging,  to  the  use  of  the  other  co- 

Aetresa  in  fee.     The  fine  was  levied  and  the  recovery  suffered : 

_^^d,  that  a  way  from  the  king's  highway  over  the  Woodseaves  estate  to  the  ParkhaU 
•^^«»  which,  before  the  conveyance,  fine,  and  recovery,  had  always  been  used  by  the 
^'^^^P^^n  of  PofkhaU.  did  not  pass  by  this  deed  of  partition,  fine  and  recovery,  to  the  owner 
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18S3.        18 12,  to  which  Huxley  and  Spearman  were  pardesj  cod 
veyed  to  Huxley  and  his  heirs  and  assiimsy  for  the  pur 

Plant  w  .y  o 

againu  pose  of  making  partition,  the  two  estates  called  Pari 
Hall  and  Park  Houses  to  which  Maria  and  Elizabeti 
were  entitled  by  descent  as  coparceners,  and  the  estat 
called  fVoodseaveSi  to  which  they  were  entitled  under  i 
settlement  in  tail  general,  and  also  an  allotment  unde 
an  inclosure  act,  together  with  all  houses,  outhouses 
edifices,  &c.,  orchards,  ways,  paths,  passages,  &&. 
rights,  members,  and  appurtenances  whatsoever  to  the 
said  several  messuages  or  tenements,  lands,  and  here- 
ditaments, lying,  belonging,  or  in  any  wise  appertain- 
ing, or  therewith  usually  heldj  used^  occupied^  or  eih 
joyedy  or  accepted^  reputed^  deemed^  taien^  or  knaoM 
as  parlf  parcel j  or  member  thereof;  to  hold  Pari 
Hall  and  Park  House  to  Huxley  and  his  heirs,  to 
the  uses  thereinafter  expressed,  and  to  hold  WoodS" 

« 

eaves  Farm    and    the   allotment    to    Huxlof  and  his 
heirs,  to  the   use  of  Huxley  and  his  heirs,  to  make 
^  him    tenant    to   the    praecipe,    in    order  to    suffisr  a 

common  recovery  thereof.  The  indenture  also  con- 
tained a  covenant  by  Smallxoood  with  Spearmanf  to  lerf 
a  fine  of  the  moiety  of  Smallwood  and  his  wife  in  Pari 
Hall  and  Park  House^  and  a  declaration  that  a  reooveiy 
1  should  be  suffered  of  the  Woodseaoes  estates :  and  it  tbea 

r  proceeded  to  declare  the  uses  of  the  fine,  recovery,  and 

conveyance  to  be  ^^  as  for  and  concerning  the  whole  of 
the  said  messuages  or  tenements  called  Park  Hall  and 
Park  House^  with  the  buildings,  lands,  hereditaments 
and  appurtenances  thereunto  respectively  belonging,  aod 
also  the  whole  of  the  allotment,  with  its  appurtenances,^ 
such  uses  as  Smallwood  should  appoint ;  and  in  defaol^ 

of  appointment,  with  the  usual  limitations  in  fiivour  ^^ 

Smallwood 
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SfiwUwood,  so  as  to  bar  dower;  and  as  for  and  concern-        1833. 
ing  Woodseaves  Farm,  with  the  buildings,  lands,  here- 
ditaments,  and  appurtenances  thereto  belonging,  to  tlie        againu 
use  of  Elizabeth  Hector^  her  heirs  and  assigns  for  ever." 
The  plea  then  stated  the  levying  of  the  fine  and  sufier- 
ing  of  the  recovery ;  and  averred  that,  long  before  and  at 
the  time  of  tlie  making  of  the  said  indenture,  and  the 
levying  the  fine  and  sufiering  the  recovery,  the  occupier 
for  the  time  being  of  Park  Hall  had  always  been  used 
to  have  and  enjoy  a  certain  way  from  the  king's  high- 
wa}',   over  and  along   the   said  closes  in  which,  &c. 
towards  and  into  Park  Hall  and  back  again,  for  the 
convenient  occupation  of  Park  Halls  and  that  the  said 
way  had  before  and  at  the  time  of  the  making  of  the 
said   indenture,  and  the  levying  of  the  said  fine,  and 
sufiering  of  the  said  recovery,  been  always  held,  used, 
occupied,   and  enjoyed  therewith.     A  title  in  the  de- 
fendants  was  then  deduced  by  the  plea  to  the  Park  Hall 
estate,  with  the  appurtenances,  including  this  right  of 
vray,  (if  it  passed  by  the  said  indenture,  fine,  and  re- 
covery,) and  the  defendants  justified  the  trespasses  in  the 
txercise  of  such  right.    To  this  plea  there  was  a  general 
demurrer.     The  case  was  argued  on  a  former  day  in 
tbis  term  by  R.  V.  Richards  for  the  plaintiff,  and  FoUett 
for  the  defendants  (a).     The  arguments  urged  and  the 
several  authorities  cited  are  so  fully  stated  and  com- 
mented on  in  the  judgment  of  the  Court,  that   it  is 
deemed  unnecessary  to  notice  them  further. 

Cur,  adv»  vulL 

Denman  C.  J.  in  this  term  delivered  the  judgment  of 
-      the  Court. 

(a)  Before  Dnnan  C.  J.,  Parke,  TauntoUj  and  Patteson  Js. 

Vv^x-  V.  3  F  The 
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ing,"  because,  if  there  had  been  no  such  words,  the  law  1833. 
would  have  implied  the  way  in  question  as  a  way  of  IT^^ 
necessity,  and  all  that  the  Court  determined  was,  that  ajgaitisi 
one  way  being  necessary,  and  there  being  two,  the  more 
convenient  way  to  the  lessee  passed.  Some  expressions 
are  attribated  to  Lord  Chief  Justice  Mansfield  in  the 
report,  which  can  hardly  be  correct  He  is  stated  to 
have  said,  that  ^^  as  we  hear  of  no  other  ways,  and  as  it 
is  impossible  that  these  parties,  who  are  supposed  neces- 
sarily to  understand  the  law,  could  suppose  these  ways 
were  <  ways  appurtenant,*  they  therefore  meant  them, 
being  the  only  subsisting  ways,  by  the  improper  name  of 
<  ways  appurtenant' "  It  would  have  been  more  correct 
to  have  stated,  that  one  of  the  ways  would  have  passed 
as  a  way  of  necessity,  and  not  to  have  made  use  of  the 
absence  of  other  ways  as  a  ground  for  extending  the 
meaning  of  the  term  ^^  appurtenant;"  and  indeed  it 
would  be  dangerous  to  press  the  general  words  of  a 
conveyance  into  a  proof  that  the  parties  may  have  meant 
something  to  pass  under  each ;  for  such  words  are  gene- 
rally inserted  to  cover  any  right  which  may  possibly 
exist,  and  there  are  scarcely  any  conveyances  in  which 
all  such  words  are  satisfied.  But  supposing  the  observ- 
ations of  the  Lord  Chief  Justice  to  be  well  founded,  they 
are  inapplicable  to  the  present  case,  as  there  is  no  grant 
here  of  ways  appurtenant;  and  if  there  were,  it  does  not 
appear  upon  these  pleadings  but  that  there  were  ways, 
strictly  appurtenant,  to  satisfy  the  grant. 

The  principal  reliance  on  the  part  of  the  defendant 

is  however  placed  on  the  other,  ground,  viz.,  that  the 

cmtext  shews  that  the  word  *^  appurtenances "  is  not  to 

be  construed  in  its  strict  technical  ^ense ;  and  that  it 

was  meant  to  comprise  all  the  easements  relating  to 
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owner  has  a  right  of  going  over  every  part  of  his  own        1833. 
land;  and  even  if  the  word  "  appurtenances"  were  sus- 
ceptible  of  the  sense  contended  for  in  this  case,  the  in-        againsi 
tention  to  use  it  so  is  far  from  being  established. 

For  these  reasons  we  are  of  opinion  that  the  way  in 
question  did  not  pass  by  the  indenture,  fine,  and  recovery, 
and  that  the  plaintiff  is  entitled  to  our  judgment.  It 
may  be  that  these  instruments  have  not  carried  into 
effect  the  intention  of  the  parties,  and  that  there  has 
been  a  mistake  in  the  words  used ;  but  they  must  take 
the  consequence  of  their  neglect,  if  it  be  so;  and  it 
would  be  dangerous  to  unsettle  the  meaning  of  legal 
terms,  in  order  to  obviate  a  particular  mischief. 

Judgment  for  the  plaintiff. 


Freeman  against  Baker  and  Another.  Tunday, 

^  Nov.  aotb. 

C"* ASE.     The   first  count  of  the  declaration  stated.  An  actioD  of 
"^  .    .  ^  deceit  does  not 

that  before  and  at  the  time  of  the  committing  of  lie  against  a 
the  grievance,  &c.  the  defendants  were  possessed  of  a  an'untrue  r^* 

presentation  to 
another,  on  tltc  faith  of  which  the  hearer  acts,  and  thereby  incurs  damage,  if  the  party 
making  &uch  representation  did  not  know  it  to  be  untrue. 

The  owners  of  a  ship  circulated  advertisements  of  sale,  beginning  with  a  description  of 

&e  ship,  which  stated  her  to  be  copper-fastened  ;  atter  which  was  a  notice,  that  the  hull» 

■■^tt^  yards,  and  rigging,  were  to  be  taken  with  all  faults.     Under  this  was  printed  tha 

word  *•  loTentory,"  which  was  followed  by  a  list  of  the  ship's  stores  and  tackle ;  and  tliere 

wsB  tb«n  a  further  announcement,  that  the  vessel  and  her  stores  were  to  be  taken  with  all 

nttlts,  and  without  allowance  fur  weight,  length,  quality,  quantity,  or  any  defect  whatever. 

The  owners  afterwards  executed  a  written  contract  of  sale,  not  stating  the  vessel  to  be 

fi'Pper-fastened,  but  containing  this  clause :  **  On  payment  of  the  purchase-money,  the  aaid 

""§♦  with  what  belongs  to  her,  shall  be  delivered  nccurding  to  the  intvntorif  which  htUh  been 

^'^^^ited;  but  the  said  inventory  shall  be  made  good  as  to  quantity  only  ;  and  the  said  brig, 

*®gtther  with  her  stores,  shall  be  taken  with  all  faults,  in  the  condition  they  now  lie,  without 

•ny  sUowance  for  weight,  length,  quality,  or  any  defect  whatsoever:" 

Held,  (assuming  that  the  advertisement  could,  by  words  of  reference,  be  incorporated 
jnth  the  contract  of  sale,)  that  the  word  "  inventory  '*  in  the  contract,  referred  only  to  tho 
"tt  of  stores,  &c.  and  not  to  the  prior  part  of  the  advertisement:  and,  therefore,  that  on 
tbe  two  documents  taken  together^  no  warranty  appeared  that  the  ship  was  copper  fastaned. 
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certain  ship  or  vessel  called  the  Ledie  OgiOnff  w 
was  not  copper-fastened,  as  said  defendants  before 
at  the  time,  &c.  well  knew ;  yet  defendants,  coatri^ 
&c.  to  deceive  and  injure  plaintiff  in  this  reelect, 
to  induce  plaintiff  to  purchase  the  said  ship  at  am 
a  large  sum  of  money,  heretofore,  &c.  falsely,  fra 
lently,  and  deceitfully  represented  to  pluntiff  thai 
said  ship  was  a  copper-fastened  ship.  The  count 
stated,  that  defendants,  further  contriving  8ca  kepi 
said  ship  afloat  in  a  certain  dock  called  the  IVai  1 
dock,  so  that  the  said  ship  could  not  be  inspecte 
examined  by  plaintiff,  and  that  defendants  used 
employed  divers  other  subtle  arts  and  devices  for 
purpose  of  preventing  an  inspection  and  ezamioai 
of  said  ship  by  plaintiff,  and  thereby  defendants  al 
wards,  to  wit,  &c.  induced  plaintiff  to  purchase  tbei 
ship  as  a  copper- fastened  ship,  with  divers  stores 
longing  thereto,  from  defendants,  at  and  for  a  li 
sum  of  money,  to  wit,  1 SOO/.,  and  falsely,  fraudolen 
and  deceitfully  sold  the  said  ship  as  a  copper-feste 
ship  with  the  stores  as  aforesaid,  to  plaintifl^  at  i 
for  the  said  sum  of  1 300/.,  by  means  whereof  the  i 
ship  became  and  was,  and  still  is,  of  little  or  do 
or  value  to  plaintiff;  and  so  the  plaintiff  averred,  t 
he  was  then  and  there  cheated  and  defrauded  by  i 
defendants  of  a  large  sum  of  money,  to  wit,  15C 
The  second  count  was  similar,  but  omitted  the  oieoti 
of  any  means  used  to  prevent  inspection.  The  tk 
count  stated,  that  plaintiff  bargained  with  defendsDts 
their  instance  and  request,  to  buy  of  them  a  ce^ 
other  ship,  with  stores,  &c.  for  the  sum  of  13001^ 
defendants,  by  falsely  and  fraudulently  representia^ 
last-mentioned  ship    to  be  copper-festened,  th 
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there  sold  the  said  last*mentioned  ship,  with  the  stores,       1833. 
&c*  to  plaintifi^  for  the  sum,  &c.  whereas,  in  truth  and       -— ^ 

Fkximak 

in  fact,  the  said  ship,  at  the  time,  &a  was  not  a  copper-       against 
fiutened  ship,  which  defendants  well  knew,  by  means 
whereof,  &c.      The  seventh    count   stated,   that  the 
plaintiff  bargained,  &c.;    and  defendants,    by  falsely 
warrofiting  the  said  ship  to  be  a  copper-fastened  ship, 
sold  the  said  ship  to  plaintiff  for  the  sum,  &c.  whereas, 
in  truth  and  in  fact,  the  said  last-mentioned  ship,  at  the 
time  of  the  said  warranty  and  sale,  was  not  a  copper- 
fiutened  ship,  but,  on  the  contrary  thereof,  there  were 
several  iron  through-bolts  in  the  larboard  bilge,  &c. 
(describing  the  particular  fastenings  which  were  not  of 
copper),  by  means  whereof  the  ship  became  of  little  or 
no  use,  and  so  defendants  falsely  and  fraudulently  de- 
ceived plaintiff,  &c.     The  eighth  count  was  similar,  but 
more  general.    Plea,  not  guilty. 

At  the  trial  before  Denman  C.J.  at  the  sittings  in 
London  after  Hilary  term  1833,  a  memorandum  of 
agreement  for  the  sale  and  purchase  of  the  vessel  was 
put  in,  signed  by  or  on  behalf  of  the  vendors  and  pur- 
chaser; at  the  foot  of  which  memorandum  (after  the 
^^Py  of  the  certificate  of  registry),  was  the  following 
^ause: — <•  On  payment  of  the  whole  of  the  purchase 
■"^oney  as  aforesaid,  a  legal  bill  or  bills  of  sale  shall 
'^ade  out  and  executed  to  the  purchaser  or  pur- 
a^i^R^  Ql  Ijjg  Qj,  ^jjgjj.  expence,  and  the  said  brig^ 

^b&t   belongs  to  her,  shall  be  delivered  according 

^^  ^®  Jfiventory  which  hath  been  exhibited;  but  the 

tktl    ^^^"^^T  shall  be  made  good  as  to  quantity  only. 

.       ^e     said  brig,  together  with  her  stores,  shall  be 

^itH   all  faults,  in  the  condition  they  now  lie,  with- 

y  allowance  for  weight,  length,  quali^,  or  any  de- 

3  F  4  feet 
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feet  whatsoever."  The  memorandum  itself  said  noti 
of  the  vessel  being  copper- fastened,  but  the  plidntiff  < 
in  evidence  together  with  it  a  printed  paper,  calle< 
advertisement  of  sale,  issued  by  the  defendants,  w! 
began  as  follows :— • 

"  For  sale, — The  fine  brig  Leslie  OgtUn/j  193  t< 
British  built;  coppered  and  copper-fastened;  s 
without  ballast,  takes  the  ground  well,  stows  a  1 
cargo  for  her  tonnage,  was  coppered  in  August  li 
is  well  adapted  for  general  purposes,  and  requires  I 
more  than  provisions  to  send  her  to  sea. — Now  1; 
in  the  West  India  dock.  Hull,  masts,  yards,  stan( 
and  running  rigging,  and  stores,  to  be  taken  widi 
faults  as  they  now  lie."     Under  this  was  printed, 

"Inventory.  —  Anchors,  1  best  bower;  1  si 
ditto,"  8cc.  &c.  Here  followed  a  list  of  articles,  ui 
different  heads,  viz.  anchors,  cables,  sails,  carpeal 
stores,  &c.,  at  the  foot  of  which  was  added, — "  The  vc 
and  her  stores  to  be  taken  with  all  faults  as  they  i 
lie,  without  any  allowance  for  weight,  length,  qaal 
quantity,  or  any  defects  or  injuries  whatever.  Invents 
may  be  had  on  board,  and  further  particulars  kooi 
by  applying  to  M^Ghie  and  Page^  sworn  brokers." 

The  Lord  Chief  Justice  thought  that  the  last-ffl^ 
tioned  paper  could  not  be  considered  as  incorpo^ 
with  the  agreement  of  sale,  and  therefore,  that  ^^ 
authority  of  Piclceritig  v.  Do-uoson  (a),  the  plaintif^^ 
to  be  nonsuited;  but  he  left  the  case  to  the  y 
they  found  (in  answer  to  questions  submitted^ 
by  his  Lordship)  that  the  vessel  was  not  coppeio. 
but  that   there  was  no  evidence  that   the 
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knew  it,  and  that  there  was  no  concealment  on  their        1833. 
part.     A  verdict  was  entered  for  the  plaintiffs  on  the        " 

^  *  F&XKMAK 

above-mentioned  counts  of  the  declaration,  but  leave        against 
given  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendants.     A  rule  nisi  having  been  obtained  for  that 
purpose, 

Sir  jr.  Campbell  Solicitor-  General,  Comyn^  and  Amo$^ 
now  shewed  cause.     First,  supposing  the  printed  adver- 
tbement  not  to  form  part  of  the  actual  contract  of  sale, 
yet  it  was  a  false  representation,  made  in  order  to  induce 
the  plaintiff  to  enter  into  that  contract ;  and  if  that  be 
so,  then,  although  the  jury  have  negatived  any  knowledge 
by  the  defendants  that  the  ship  was  not  copper- fastened, 
and  have  found  that  they  used  no  concealment,  there 
was,  nevertheless,  a  fraud  in  law,  which  renders  them 
liable   under    the   first    three   counts ;    for   PolhiU  v. 
Walter  {a)  shews  that  an  action  on  the  case  for  a  deceit- 
ful and  fraudulent  representation  is  maintainable,  where 
the  defendant  (though  without  any  corrupt  motive)  has 
made  an  assertion,  not  knowing  whether  it  was  true  or 
otherwise,  whereby  the  plaintiff  has  been  led  to  incur 
damage.     [^Parke  J.    In  PolhiU  v.  Walter  {a\  there  was 
a  direct  assertion  of  that  which  the  defendant  knew  to 
be  untrue.]     He  merely  put  his  name  upon  a  bill  as  by 
procuration,  which  act  might  have  been  adopted  after-  ' 
wards  by  the  drawee.     Here  the  defendants  have  taken 
upon  them  to  assert  a  thing,  without  knowing  whether  it 
were  true  or  false.    Haycrajl  v.  Creasy  (6)  does  not  apply, 
because  there  the  defendant  acted  in  perfect  good  faith, 
believing  all  that  he  stated  to  be  true.      The  defend- 

(a)  3  P.  jp  Ad,  114.  (6)  2  Eatt,  93. 
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ants  here  assert  what  they  have  no  reason  for  beUevi 
and  do  it  for  their  own  advantage.  In  Adam$m 
Jarvis  (a),  Best  C.  J.  says,  *^  he  who  affirms  either  « 
he  does  not  kncno  to  be  true^  or  knows  to  be  fiedse^ 
another's  prejudice  and  his  own  gain,  is  both  in  mom 
and  law  guilty  of  falsehood,  and  must  answer  in 
mages."  And  in  Humphrys  v.  Pratt  (b)  the  same  [ 
position  was  relied  upon  for  the  defendant  in  error, ; 
the  judgment  was  there  affirmed. 

But,  secondly,  if  there  was  in  this  case  a  posi 
warranty,  the  question  of  fraud  becomes  immatei 
Now  the  printed  advertisement,  describing  the  shif 
copper-fastened,  is  introduced,  by  reference,  into 
agreement  of  sale,  Saunderson  v.  Jackson  {c) ;  and  m 
description  amounts  to  a  warranty  that  the  vessel  i 
what  is  ordinarily  understood  by  the  term  <^  oopf 
fastened."  The  principle  of  Bridge  v.  Wain  {d)  appli 
and  Shepherd  v.  Kain  (e)  is  a  direct  authority  on 
point.  The  undertaking  in  the  memorandum  of  agi 
ment,  that  *^  the  brig,  with  what  belongs  to  her,  si 
be  delivered  according  to  the  inventory  which  hath  b 
exhibited,"  refers  not  merely  to  the  particulars  heai 
**  Inventory "  in  the  printed  advertisement,  but  to 
whole  contents  of  that  paper.  The  word  **  invoitoi 
is  evidently  meant  to  have  that  import,  when  it  is  a 
(at  the  end  of  the  advertisement),  that  <^  inventork 
may  be  had  on  board,  and  fiurther  particulars  known 
applying,  &c.  The  words,  *^  delivered  according  to 
inventory,"  are  not  to  be  confined  in  reference  to  I 
things  belonging  to  the  brig,  which  are  mentioned  i 


(a)  4  Bing.  7S. 
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mediately  before.  If  the  advertisement  is  at  all  incor-  1833. 
porated  with  the  agreement,  every  part  of  it  must  be  „ 
taken  into  consideration.  In  Kain  v.  Old  {a\  where  it  agamtt 
was  held  that  an  instrument  delivered  by  the  vendor  be- 
fore the  execution  of  the  contract  could  not  be  treated  as 
part  of  it,  the  prior  instrument  was  void  by  the  then 
existing  registry  act  of  34  G.  3.  c  68.  5.  14. :  but  for  that 
objection,  it  does  not  appear  that  it  might  not  have  been 
incorporated  with  the  contract.  [Patteson  J.  Assuming 
that  to  be  so,  the  instrument  containing  the  words 
*'  copper-fastened "  was  signed  by  the  vendor  in  that 
case ;  it  is  not  so  here.  Parke  J.  It  appears  from 
Shepherd  v.  Kain  {b\  that  the  description  and  the  stipu- 
lation, *^  to  be  taken  with  all  faults,"  were  on  the  same 
paper.]  In  Picketing  v.  Damon  {c\  the  inventory  de- 
livered previously  to  the  contract  of  sale  was  void  under 
the  registry  acts,  and  could  not  be  treated  as  forming 
any  part  of  the  agreement  That  objection  would  not 
arbe  under  the  present  act.  [Sir  James  Scarlett  for  the 
defendants.  It  does  not  appear  from  that  case  that  the 
certificate  of  registry  was  not  recited  in  the  former  in- 
strument. Gibbs  C.  J.  does  not  treat  it  as  invalid.] 
Pickering  v.  Damson  (c)  shews  that  the  word  "  in- 
ventory" is  well  known  as  applying  to  the  whole  de- 
scription of  a  vessel,  and  not  merely  to  the  list  of  stores ; 
and  the  Court  there  looked  at  the  entire  document.  That 
case  is  also  distinguishable  from  the  present,  inasmuch 
as  the  'inventory  there  was  not  the  vendors'  own,  but 
merely  one  which  they  had  received  from  the  persons  of 
whom  they  bought  the  ship. 


Sir 
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Sir  James  Scarlett  (with  whom  were  Matde  aad  1 
linson),  contra,  was  stopped  by  the  Court. 


Denmak  C.J.    The  case  is  now  cunfiDed  tos  nai 
point.     The  plaintiff's   right   to   recover   will  def 
upon   the  question,   whether  that  which  he  terms 
inventory  was  part  of  the  contract  or  not.     He  i 
make  out  that  it  was.     By  the  memorandum  of  sale 
party  agrees  to  buy,  and  the  other  to  sell,  **  the 
called  ihe  Leslie  Ogilln/,  of  the  measurement  of  193 1 
lying  in  the  West  India  dock,  for  1300/."     And  at 
end  of  that  instrument  it  is  said,  that  on  paymen 
the  purchase- money  a  bill  of  sale  shall  be  made  ot 
the  purchaser  at  his  expense,  *'  and  the  said  brig, ' 
what  belongs  to  her,  shall  be  delivered  according  to 
inventory  which  hath  been  exhibited."     The  ques 
then  is,  whether  those  words  in  the  other  paper  wi 
describe  the  ship  as  "  the  fine  brig  Le^ie  Ogtllnf, 
tons,  British  built,  coppered,  and  copper- fastened,"  f 
part  of  the  inventory  spoken  of  in  the  memorant' 
when  we  find  immediately  after  them  the  word 
ventory"  placed  at  the  top  of  the  catalogue  of  s 
The  memorandum  of  sale  does  not  refer  to  the  oth 
cument  generally  as  the  paper  known  by  the  name 
inventory,  nor  is  there  any  evidence  of  its  being  so 
The  only  reference  is  to  "  the  inventory,"  ai 
upon  examination,  proves  to  be  the  list  of  storei 
is  rendered  more  clear  by  the  clause  in  the  co 
sole,  that  "  the  said  inventory  shall  be  made  g 
quantity  only;"  that  cannot  refer  to  the  ship 
must  have  relation  to  a  list  of  articles  wliic 
made  good  by  supplying  a  deficiency  in  th 
I  am  therefore  of  opinion,  without  reference 
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of  Pickering  v.    Denoson  {a\  that  the  plaintiff  cannot        1833. 
recover.     In  Shepherd  v.  Kain  ib)  it  was  not  made  a 

Freeman 

question,  whether  the  advertisement  of  sale  could  be        agodnu 
incorporated  with  the  subsequent  contract  of  purchase; 
and  the  decision  on  that  point  in  Kain  v.  Old  (c)  is  not 
applicable  here. 

Parke  J.     The  question  of  deceit  was  disposed  of 
by  the  jury,  when  they  found  that  the  defect  in   the 
ship  was  unknown  to  the  defendants.     Polhill  v.  JVal' 
i€r{d)  only  decides  that  if  a  person  states   what  he 
knows  to  be  untrue,  and  induces  another  to  act  upon 
it  to  Iiis  prejudice,  a  fraud  in  law  is  committed.     That 
case  was  decided  on  the  authority  of  2^05/^  v.  Charles  (e)j 
and  in  both,  the  party  making  the  representation  knew 
it   to   be   false.     Then   as    to   the  warranty:    without 
saying  how  far  any  thing  contained  in  an  advertisement 
of  this  kind  can  at  any  rate  be  used  as  a  contract  of 
warranty,  where  a  regular  bill  of  sale  has  been  after- 
wards executed,    it   is   sufficient   to  observe,    that  the 
Reference  from  the   instrument  of  sale  to  the  adver- 
tisement, here  relied   upon,    is   only  furnished  by  the 
U'ords,  "  the  said  brig,  with  what  belongs  to  her,  shall 
*>e  delivered  according  to  the  inventory;"  and  by  that 
^ord  "  inventory "  it  was  intended,  in  my  opinion,  to 
^acorporate  with  the  instrument  of  sale,  not  the  whole 
advertisement,  but  only  the  list  of  properties  and  stores. 
-By  the  agreement,  the  inventory  is  to  be  made  good  as 
to  quantity  only;  which  must  refer  to  the  things  enume- 
I'ated    in   that  list.      If  it  was  meant  that  the  whole 
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advertisement  should  be  incorporated  in  the  agreen 
of  sale^  one  important  sentence  is  unnecessarily 
peated;  for  it  is  said  in  the  former  instrument,  that 
hull,  masts,  jards,  standing  and  running  rigging 
storest  are  "  to  be  taken,  with  all  faults,  as  they  i 
lie;"  and  the  agreement  states,  that  "the  said  h 
together  with  her  stores,  shall  be  taken  with  all  &i 
in  the  condition  they  now  lie,  without  any  allowance 
wdght,  length,  quality,  or  any  defect  whatsoever."  1 
u  an  additional  reason,  though  not  so  strong  as 
preceding  one,  for  holding  that  the  word  "  inveDtoi 
is  not  meant  to  include  the  whole  matter  of  the  advett 
ment,  but  only  the  enumeration  of  stores.  Ilie  insi 
ment  itself  seems  to  make  that  disdnction ;  for  the  w 
**  inventory "  is  printed  about  half  way  down,  at 
head  of  the  list  of  stores.  If  the  purchaser  intendeii 
stipulate  for  a  copper-festened  ship,  he  should  have  I 
that  description  inserted  in  the  particular  of  sale ;  bt 
doubt  if  the  vendor  intended  to  give  such  a  warrai 
None  of  the  cases  which  have  been  cited  bear  u{ 
this. 


Tadntoh  J,  The  precise  point  raised  in  this  e 
was  not  decided  in  those  which  have  been  cited,  tumi 
on  similar  instruments.  In  Shepherd  v.  Kain  (a)  it  i 
taken  for  granted  that  the  ship  was  described  as  copp< 
bstened  in  the  contract  between  the  parties;  it  ■ 
only  decided  that  the  words  "  with  all  faults,"  did  o 
do  away  with  that  which  the  Court  considered  a  n 
ranty.  Kain  v.  (Xd(b),  and  Picketing  v.  Daijafm[> 
were  cited  by  the  Solicitor-General,  for  the  purpose  ( 
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answering  by  anticipation  any  argument  that  might  be         18SS. 
drawn  from  them :  his  view  of  them  may  be  correct,  but        """"^ 

....  F»«MAH 

they  are  not  authorities  in  his  favour :  and  it  requires  agmnsi 
no  authority  to  confirm  the  impression  I  entertain  of 
this  case.  I  think  that  the  words  in  the  contract  of 
sale,  '^  shall  be  delivered  according  to  the  inventory," 
refer  only  to  the  words  immediately  preceding,  and 
mean  **  what  belongs"  to  the  brig;  namely,  the  rigging, 
tackle,  and  other  things  of  that  kind,  and  not  the  brig 
herself.  The  inventory  is,  by  that  contract,  '*  to  be 
made  good  as  to  quantity  only^"  the  argument  for 
the  plaintiff  is,  in  effect,  that  something  contained  in 
the  inventory  should  be  made  good  as  to  quality.  The 
words  of  the  advertisemenUcontaining  the  description  of 
the  brig  as  copper-fastened,  form  no  part  of  the  inven- 
tory. The  word  "  inventory "  is  placed  after  that  de- 
scription, at  the  head  of  a  distinct  list  of  articles.  If  it 
had  been  at  the  head  of  the  paper,  it  might  have  been 
contended  that  the  whole  was  the  inventory.  I  am  of 
q3inion,  therefore,  that  this  description  of  the  vessel 
cannot  be  imported  into  the  contract  as  a  warranty,  and 
that  the  plaintiff  is  not  entided  to  recover. 

Patteson  J.  As  to  the  first  question  raised,  the 
decision  in  Polhill  v.  Walter  {a)  is  put  distinctly  and 
pointedly  on  the  ground  that  the  party  knew  the  repre- 
sentation he  made  to  be  false;  and  Lord  TerUerden 
particularly  guards  against  any  other  construction,  by 
saying, —  '<  If  the  defendant  had  had  good  reason  to 
believe  his  representation  to  be  true,  he  would  have 
incurred  no  liability ;  for  he  would  have  made  no  state- 
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29,  the  plaintifi^  wishing  to  raise  money  by  mortgage        1883. 
an  estate,  applied  for  that  purpose  to  Messrs.  RauJeu 
i  ManseU,  who  were  possessed  of  4000/.  stock,  as        ngnuui 
istees  under  a  will.     The  title-deeds  of  the  estate  were 
It  by  the  plaintiff  to  Boalei/  to  be  inspected  with  a 
:w  to  the  advance ;  and  the  plaintiff,  in  a  letter  written 
3ut  that  time  to  Rawleyi  said  (referring  to  the  deeds 
sent),   '^  I  shall  pay  with   pleasure  all  expenses 
ending  the  same."    B/mley  handed  the  deeds  to  the 
fendants,  his  solicitors,  to  be  examined.     The  plaintiff 
d  several  communications  with  the  defendants  in  the 
urse  of  the  negotiation,   but  did   not  employ  any 
licitor  on  his  own  behalf  till  November  1829,  when  the 
fendant  Blower  sent  him  drafts  of  a  mortgage  deed 
id  declaration  of  trust :    the  plaintiff  then  submitted 
ese  to  Mr.  Davison^  his  own  attorney.     It  was  after- 
ards  found   that  Mansell    had    not    been   regularly 
ppointed  trustee,  and  the  negotiation  was  consequently 
roken  off;  but  Mr.  Blower  refused  to  deliver  up  the 
eeds  to  the  plaintiff  until  he  should   pay   the   de- 
ndants'  charges  in   respect  of   the  business    done; 
leging  that  the  defendants  had  received  the  deeds  as 
tornies  for  both  parties,  and  had  a  lien  upon  them  for 
e  bill  of  costs.      The  plaintiff  paid  the  bill  under 
'otest,  and  brought  this  action  for  the  amount.     The 
ord  Chief  Justice  directed  a  nonsuit,  giving  leave  to 
ove  to  enter  a  verdict  for  the  plaintiff     The  points 
'Served  were,  first,  whether  the  plaintiff  was  entitled  to 
^use  execution  of  the  mortgage  deed ;  and,  secondly, 
whether  the  defendants  had  a  right  to  withhold  the 
ieeds  till  the  plaintiff  paid  their  bill.     The  case  ulti- 
lately  turned  on  the  latter  point  only.     A  rule  nisi 
■tftving  been  obtained  in  pursuance  of  the  leave  reserved. 
Vol.  V.  3  G  Sir 
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Sir  James  SearUU  and  B.  V.  Si<Aardt  now  i 
CBuse.  Ilrst,  the  deTendants  had  a  lien ;  or,  at  ai 
they  are  endtled  to  retain  the  money  which  the  f 
paid  them  to  redeem  the  deeds.  The  nttome 
negotiates  a  mortgage,  though  mHnioaled  by  the 
gagee,  is,  in  fact,  the  attorney  of  the  mortgagi 
Or,  supposing  this  not  to  be  so,  the  plaintifl 
wishing  to  raise  money  on  mortgage,  sent  his  di 
Bawl^,  to  be  put  into  the  bands  of  his  attomies 
investigation  of  the  title ;  then  the  attomies,  as  t 
Btmletfy  had  a  lien  on  the  deeds ;  and  admitting  tl 
pluntiff  might  have  brought  trover  agunst  tb 
their  detaining  the  deeds  from  him;  yet  if  be, 
hearing  of  the  circumstances,  went  to  them  ant 
their  bill  of  costs,  he  cannot  now  recover  back  i 
so  paid,  on  an  account  for  which  he  was  liable  i 
conscientite.  The  deeds  had  come  to  the  bands 
defendants  by  the  pliuntiff's  consent;  he  had,  ii 
employed  them,  and  he  was  hound  lo  pay  somi 
If  he  did  not  pay  the  defendants  in  respect  of 
which  they  had,  he  paid  them  on  Saala/s  accoool 
as  his  agents.  \^Parke  J.  He  did  not  acknovi 
when  he  paid  the  bill,  that  it  was  a  debt  due  Iroa 
to  any  one.]  Secondly,  the  plainti£^  by  his  Idte^ 
expressly  agreed  to  pay  the  expense  of  investigsli^ 
title;  and  the  benefit  which  he  was  to  derive  ftoa 
enquiry  was  a  consideration  for  that  prtHuise. 


PltUt,  contra.  The  money  was  extorted,  Bud  I 
under  protest;  unless,  therefore,  the  defendaab  bi 
lien,  the  plaintiff  must  recover;  and  the  AdoA 
must  seek  payment  of  their  bill  of  costs  Ironi  £0 
their  employer.  It  is  not  correct  to  say  that  the  1 
\ 


i 


Dbmman  C.  J.     I  am  of  opinion  that  this  rule  must 
betbcolote.     Whether  or  not  the  defendants  in  this  case 
Ittd  a  lien  on  the  title-deeds,  depends  upon  the  question, 
^vhether  or  not  the  plaintiff  employed  the  defendants  to 
io  bis  work  in  respect  of  those  deeds.     Now  the  evi- 
^knce  shews  that  he  did  not.    Their  employment  was 
^  iir  the  intended  mortgagee,  and  rather  against  than  for 
[^^  ^  mortgagor.     And  although  there  was  a  letter  in 
^  •Md  the  mortgagor  expressed  himself  willing  to  pay 
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gagee's  attorney  is  also  attorney  for  the  mortgagor:  the        18S3. 
practice  is,  that  each  employs  his  own.      The  deeds        " 

Pratt 

liere  were  handed  by  the  plaintiff  to  Rondey^  and  not        o^/wiMt 
to  the  defendants.     In  HoUh  v.  Claridge  (a),  the  plain- 
tiff wishing  to  raise  money,  gave  some  title-deeds, 
which  he  proposed  as  a  security,  to  be  inspected  by  the 
perBon  who  was  to  make  the  advance ;  the  latter  handed 
tbem  to  his  conveyancer ;  and  the  conveyancer,  on  the 
negotiation  going  o£l^  claimed  a  lien  upon  the  deeds  as 
against  the  plaintiff,  for  his  bill  of  costs.     But  the 
Court  of  Common  Pleas  held  that  the  conveyancer 
had  no  better  title  to  retain  them  than  the  party  from 
whom  he  received  them,  and  was  therefore  liable  in 
trover  for  the  deeds  at  the  suit  of  the  plaintiff.     Here, 
ts  was  argued  in  that  case,  the  defendants'  possession 
tf  die  deeds  was  the  possession  of  their  client ;  he  could 
ool  have  a  lien,  and*  consequently,  they  could  have  none. 
If  the  plaintiff  had  refused  to  pay  the  bill  of  costs, 
Bonby,  and  not  the  defendants,  must  have  attempted 
10  recover  against  him  for  the  amount     There  was 
no  contract  between  the  plaintiff  and  defendants. 
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ation  went  off  by  the  fault  of  the  intended  mortgagees,  1833. 
the  plaintiff  was  not  liable  to  make  any  such  payment ;  p^^ 
and  in  the  meantime,  what  the  defendants  had  to  do  as        ^goinu 

VllAtB* 

attornies  was  rather  against  than  for  the  plaintiff.  Can 
it  then  be  said  that  the  employment  of  the  defendants  as 
attornies  was  ambulatory,  and  was  for  one  party,  or 
both,  according  to  the  event  of  the  negotiation  ?  Not 
only  were  they  not  attornies  for  the  plaintiff,  but  another 
person  was;  the  defendants  only  looked  after  the  in- 
terests of  the  proposed  lender.  No  privity,  therefore, 
can  be  established  between  them  and  the  plaintiff. 

Taunton  J.     I  am  of  opinion  that  the  defendants 

had  no  lien  on  these  deeds,  either  through  Rowley  or 

on  their  own  account.     The  plaintiff  deposited  them 

with  Rowleyf  not  to  be  handed  over  to  his  attornies 

and   pledged,   but  to   be   investigated  by   him.     The 

simple   delivery  of   them   for  that  purpose    did  not 

entitle  him  to  hand  them  to  the  defendants,  nor  could 

he  communicate  to  them  the  right  which  they  now 

claim.    HoUis  v.  Claridge[a)  is  an  authority  on  that 

point.    Then  whether  the  defendants  could  have  any 

^^  of  their  own,  depends  upon  the  question  whether 

^^  Dot  they  were  solicitors  for  the  plaintiff.     Now  in 

^^  Case  of  annuities,  and  I  believe  in  that  of  mortgages 

^^  the  law  expenses  do,  in  practice,  ultimately  come 

of  the  pocket  of  the  borrower:  but  the  grantee 

P'oys  his  own  attorney ;  the  business  is  done  on  the 

^^'t  af  the  lender,  and  the  action  for  work  and  labour 

^^d  lie  against  him,  and  not  against  the  borrower; 

^h    ivhen  the  business  is  done,  and  the  money  is 

(a)  4  Taunt,  807. 
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Jie  cause  of  action  arose;  but  on  re-consideration  he        18SS. 
illowed  these  costs,  statinir  that  a  distinction  preYailed      ^ 
3etween  country  causes,  where  such  costs  were  not  al-        againu 
lowed,  and  town  ones,  in  which  they  were.     The  de- 
fendant obtained  a  Judge's  order  to  pay  the  disputed 
:oat3  into  Court,  to  await  the  result  of  this  motion.     In 
lyinity  term  last, 

Piatt  shewed  cause,  (a)  The  costs  were  rightly  al- 
lowed. At  the  town  sittings  a  cause  is  usually  made  a 
remanet  several  times ;  and  by  the  granting  of  a  new 
trial  the  expenses  thus  occasioned  will  all  be  incurred 
anew.  It  would  be  hard  if  these  costs  were  thrown 
upon  the  plaintiff,  especially  where  the  application  for  a 
second  trial  is  grounded  upon  new  matter,  suggested  by 
the  unsuccessful  party  on  affidavit  iLtttledale  J.  That 
urgument  would  apply  in  country  causes.]  There  is  no 
;;ood  reason  that  the  rule  should  not  be  the  same  in 
liose;  but  there  it  seldom  happens  that  the  cause  is 
nade  a  remanet  more  than  once. 

Kelfy  contra.  It  is  desirable  that  the  practice  on  this 
x>int  should  be  settled,  in  order  that  parties  may  know  to 
irbat  they  subject  themselves  when  they  consent  to  take  a 
lew  trial  on  condition  of  paying  costs.  The  Court  of 
Elxchequer  does  not  allow  the  costs  here  claimed.  No 
listinction  can  be  shewn  in  principle  between  town  and 
country  causes,  as  to  the  payment  of  these  costs ;  nor 
does  there  appear  to  be  any  established  practice.  The 
expense  incurred  arises  merely  from  the  inevitable  delay 
of  public  business.  The  plaintiff,  if  he  ultimately  obtains 

(a)  Before  Denman  C.  J,,  IMtledaUt  Parie,  and  PaiUton  Ju 

3  G  4  a  verdict, 


D*r. 
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189S.       a  verdict,  will  recover  these  costs  aa  costs  in  tbe  e 

The  tenns  used  in  the  rule  for  a  new  tiial  mean 

(uoMJi        the  defendant  shall  pay  the  costs  of  the  trial  merd 
which  there  has  been  a  miscarriage  of  the  jury. 

Cur.  ado' 

Denhan  C.  J.  in  this  term  (Noonnier  S5th)  ddii 
the  judgment  of  the  Court.  We  are  of  opinion, 
where  a  rule  for  a  new  trial  is  made  absdute  in  a 
cause  on  payment  of  costs,  the  costs  occasioned  b 
cause  being  made  a  remanet  are  included.  The 
therefore,  that  the  Master  should  review  hu  taxi 
must  be  discharged. 

Rule  discfaai 


RULE  OF  COURT. 

It  is  ordered,  That  where  a  defendant  is  am 
upon  an  alias  or  pluries  capias  issued  into  ana 
coun^  pursuant  to  the  rule,  Michaelmas  term  3  /I 
sect.  7.,  the  defendant  must  put  in  bail  in  the  (M 
where  he  was  arrested. 
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1838. 


[n  the  Matter  of  Arbitration  between  West- 
ziNTHUS  and  the  Assignees  of  Lapage  and 
Co. :  and  between  Rogers  and  Co.  and  the 
same  Assignees. 

BY  rule  of  this  Court   certain  matters  in  dispute  ^.  iMpptd  it 
.  ^  Leghorn  /(Ai/M^^/ 

between  Westzinthus  and  the  assignees  of  Lapage  twenty-three 

ind  Co.,  and  between  Rogers  and  Co.  and  the  same  account  and 

issignees,  were  referred  to  an  arbitrator,  who  stated  the  x[  mtLweH  ^ 

following  facts  upon  his  award :  —  mh^to  W^*"a 

In  February  ISSl,  Westzinthus  shipped,  at  Leghorn,  b"^^'^^"** 

twenty-three  casks  of  oil,  by  the  ship  Sarahy  to  John  and  »^^;>  ?^  *^«  ^ 

Frederick  Lapage,  who   then  carried   on  business  as  the  bill  of 

lading,  and 

merchants  in  Liverpool  under  the  firm  of  Lapage  and  deposited  it 
Co.,  in  execution  of  an  order  transmitted  by  them  to  advanced 
him,  and  at  the  same  time  drew  a  bill  of  exchange  on  baWng  pre- 
them  for  the  amount  of  the  invoice  of  the  oil.     This  ^^^^^  money 
bin,  together  with  the  bill  of  lading  for  the  oil,  was  ^^he^roj^of 
transmitted  to  certain  airents  of  Westzinthus,  with  in-  "^:)*^*P****®^ 

°  with  him.    On 

structions  to  deliver  the  bill  of  lading  to  Lapage  and  Co.  the  armal  of 

the  oil,  X. 
haying  pre- 
^^ootly  become  bankrupt,  and  }V.  not  having  been  paid  for  it,  W,*n  agents  claimed  it 
^  the  master  of  the  ship ;  but  the  latter  delivered  it  to  If.,  who  afterwards  sold  the 
^<HxU  of  X.  as  well  as  the  oil  of  W,  The  net  proceeds  of  the  goods  belonging  to  X.. 
'^rc  safficient  to  satisfy  the  debt  due  from  L.  to  H»  U,  paid  himself  his  d^t,  and 
^posited  the  net  proceeds  of  JF.*s  oil  with  a  third  person,  to  abide  the  event  of  the  Award 
^  an  arbitrator  to  whom  all  disputes  between  W,  and  the  assignees  of  L,  were  referred. 
-*^®  arbitrator  having  stated  the  above  facts  on  his  award  for  the  opinion  of  this  Court:  — 
'^d,  that  W^t  the  unpaid  vendor  of  the  oil,  had,  at  the  time  when  his  agents  claimed  it, 
o  right  to  take  possession  on  the  insolvency  of  L»y  because  the  property  in  and  the  right  to 
^  possession  was  then  vested  in  H^  the  indorsee  of  the  bill  of  lading  for  value ;  and 
urtber,  that  W»  had  not,  by  reason  of  such  claim,  any  legal  right  to  the  possession  of  the 
9"**^  after  H.*s  lien  was  satisfied :  but  that  in  a  court  of  equity,  such  transfer  to  H»  would  be 
^*><.d  as  a  pledge  or  mortgage  only,  and  therefore  }V,y  by  his  attempted  stoppage  in  tranaitUy 
^^^red  a  right  to  the  goods  in  equity,  subject  to  iJ.'s  lien  against  the  assignees  of  X. 

Held,  secondly,  that  W.,  by  means  of  his  goods,  had  become  surety  to  H.  for  X.'s  debt, 

J^d  had  a  clear  equity  to  oblige  H.  to  pay  his  debt  out  of  X.'s  own  goods  deposited  with 

^*m  in  esse  of  such  surety ;  and  all  the  goods  both  of  IV.  and  X.  having  been  sold,  W.  might 

^vittit  on  (be  proceeds  of  X.'s  goods  being  appropriated  to  the  payment  of  the  debt:  and, 

^H«iefore,  that  ff.  was  entitled  to  have  all  the  proceeds  of  the  oil  paid  over  to  him. 

upon 


InllnMaUerof 
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upon  their  accepting  the  bill  of  exchange  so  drai 

them ;   and  accordinf;ly  Li^ge  and  Co.  accepU 

WisniMTHui     bill  of  exchanoe,  and  the  bill  of  ladinir  was  delin 
•nd  Oih«n.        ,  °  * 

them. 

Messrs.  HardmaJt   and   Co.,   brokers    id   Lm 

were  in  the  habit  of  making  advances  in  caAy  a 

acceptances,  to  lAipage  and  Co.  upon  goods  plai 

them  in  the  hands  of  Hardman  and  Co.  for  sale.    1 

this  course  of  dealing,  the  transactions  hereinafto! 

dooed  took  place.     On  the   14th  of  Aforol 

Hardman  and  Co.  were  under  cash  adTBnces  am 

accepted  for  Lapage  and  Co.  to  the  amonnt  of 

6700/.  upon  various  goods,  all  of  which  were  i 

possession  of  Hardman  and  Co.     On  the  14th  of  J 

1831,  Hardman  and  Co.,  at  the  request  ot  Ijipt^ 

Co.,  accepted  their  draft  for  1500/^  &lling  due  tbi 

ot^dy  (which  was  duly  paid  at  roatnri^),  as  a  ft 

advance  upon  the  goods  already  in  the  hands  of  / 

man  and  Co.,  and  also  on  the  said  twenty-three  cm 

oil  by  the  Sarah,  which  had  not  then  arrived :  the  b 

lading  of  the  oil  by  the  Sarah  was,  on  the  same  lU 

March,  duly  indorsed  and  delivered  by  iMpage  sad 

to  H.  and  Co.     According  to  the  agreement  saJ 

course  of  business  between  Lapage  and  Ca  and  J2i 

Co.,  the  latter  were  entitled  to  hold  all  the  goedi  i 

bills  of  lading  as  a  security  for  thdr  advances.    Ol' 

16th  of  AfarcA  1831,  a  simiUr  advance  was  madB^i 

and  Co.  of  1000/.,  on  which  occasion  a  bill  of  bAf' 

certain  oil,  then  expected  by  the  ship  Frtdtrii,^ 

handed  and  indorsed  to  H.  and  C04  by  L^aff^^ 

The  facts  and  questions  as  to  this  oil  were  tbeaM 

those  relating  to  that  by  the  Sarahs  and  it  mtU^ 

the  event  of  the  Award  as  to  the  oil  by  the  Sm^ 
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On  the  19th  oi March  18S1,  Lapagemd  Co.  committed        1883. 
acts  of  bankruptcy;  and  their  acceptance  of  ^5/zfit/Af<5^s       TTI 
bill  was  dishonoured  at  maturity.    On  the  2eth  of  Marchf    WismirrHUi 

and  Othen. 

a  commission  of  bankrupt  was  issued  against  them.     On 

the  24th  of  Marck^  the  Sarah  arrived  at  Liverpool;  and 

on  the  same  day,  the  agents  for  Westzintkusy  who  held 

an  indorsed  part  of  the  bill  of  lading,  gave  notice  to  the 

captain,  in  consequence  of  the  failure  of  Lapage  and  Co.^ 

not  to  deliver  the  oil  to  them ;  and  they  also  demanded 

the  delivery  of  the  oil  to  be  made  to  them  as  agents  of 

Jlf.  Westzinthus  under  the  bill  of  lading  held  by  them^ 

and  tendered  the  captain  the  amount  of  the  freight;  but 

no  tender  or  offer  was  made  to  Hardman  and  Co.  to 

repay  any  part  of  the  money  advanced  as  hereinbefore 

mentioned.     On  the  7tli  of  April  1831,  the  solicitors  of 

Westzinthus  wrote  the  following  letter  to  Hardman  and 

Co. :  —  "  Gentlemen,    As  solicitors  of  M.  Westzinthus 

of  Ijeghom^  we  address  you  upon  the  subject  of  twenty-* 

three  casks  of  oil,  marked  T.,  consigned  by  him  per 

the  Sarah  to  Messi*s«  Lapage  and  Co.  of  your  town ; 

and  of  which  you  have  illegally  obtained  possession, 

after  the  same  had  been  stopped  in  transitu  on  behalf 

of  the  consignor,  in  consequence  of  the  failure  of  Lapage 

and  Co*     We  are  informed  that  Lapage  and  Co.  trans-^ 

ierred  to  you  the  bill  of  lading  of  this  oil,  together  with 

indigo  and  other  property   belonging  to   them,  as  a 

security  for  1500/.  advanced  by  you  to  them.     We  are 

also  informed  that  you  hold  other  property  belonging  to 

Lapage  and  Co.,  which  you  are  also  entitled  to  retain  aa 

a  security  for  tlie  1500/.     Without  entering,  at  present, 

into  any  question  as  to  the  validity  of  the  transfer  of  this 

UU  of  lading,  we  think  it  right  to  give  you  notice  that» 

^  any  event,  you  will  be  required  to  apply  the  indigo 

and 
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183S<        and  other  property,  really  beloagiog  to  Ijapag^  u 

T~  now  ia  your  possession,  in  paynwDt*  in  tbefint  in 

WmmTiii    of  your  advahces,  without  havioir  recourse  to  the 
■ndOUun.  '    .  f 

question,    except  for  any   defident^  after  yon 

realised  the  other  securities ;  and  should  the  oil  be 

than  sufBcient  to  cover  such  deficiency^  M.  WeA 

will  claim  the  benefit  of  his  stoppage  in  tranu 

least,  to  the  extent  of  the  surplus.     If  yoa  aboald 

it  right,  after  this  notice,  to  sell  the  oil  before  ret 

your   other  securities,   M.  WestxiiUhu  will   holi 

responsible;  and  in  that  case  be  will  claim  any  bi 

which  may  arise  in  your  hands  due  to  I/qtage  an 

not  exceeding  the  proceeds  of  the  oil ;  and  we  gtv 

notice  not  to  pay  such  balance  to  Lapage  and  C 

their  assignees  or  creditors."     After  the  delivoy  < 

oil  had  been  stopped,  the  captain,  on  the  S7th  of  A 

delivered  the  oil  to  Hardman  and  Co.  under  an  in 

nity.     At  the  time  of  the  bankruptcy  of  Leq>age  an: 

they  were  indebted  to  Hardman  and  Ca  in  the  n 

927U,  advanced  in  the  manner  before  described] 

as  securi^  for  this  sum,  they  held  goods  oi Lapagi 

Co.  which  had  actually  arrived,  of  which  the  net 

ceeds,  when  sold  as  after  mentioned,  were  996  lil  li 

they  also  held  the  bill  of  lading  of  the  oil  by  the  S 

of  which  the  net  proceeds,  when  sold  as  bera'i 

mentioned,  were  3311.  7t.  Id. ;  and  the  bill  of  ladil 

the  oil  by  the  Fredaicky  of  which  tbe  net  pnw 

when  sold  as  hereinafter  mentioned,  were  1106^  lOi; 

After  the  arrival  of  the  oil  by  tbe  Sarah  and  b] 

Frederick,  H.  and  Co.  sold  all  such  oil  and  other  go 

the  net  proceeds   of  which   amounted  respecttvd, 

the  before-mentioned  sums,  making  a  total  oTlI,! 

"  Out  of  this  sum,  H.  and  Ca  have  paid  tfaemM 
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9271/.  due  to  them  as  aforesaid;   they  have  deposited       18S3. 
14fS7L  IBs.  5d.  (the  amount  of  the  two  parcels  of  oil  in 

,  ■^  ^      In  tlM  Matter  of 

dispute)  to  abide  the  event  of  this  award,  and  have  paid   Wmthiithoi 

—I         Mid  Othenk 

over  the  residue  to  the  assignees  of  Lapage  and  Co* 
The  goods,  other  than  those  by  the  Sarah  and  Frederick 
which  H.  and  Co.  had  sold  as  aforesaid,  had  been  sold 
by  difierent  persons  to  Lapage  and  Co.,  and  not  paid 
for ;  and  such  vendors,  at  the  time  of  the  bankruptcy, 
were  creditors  of  Lapage  and  Co.  for  the  amount.  The 
bills  drawn  by  Westzintkus  and  by  Eqgers  and  Co.  for 
the  amounts  of  the  oil  by  the  Sarah  and  the  Frederick^ 
have  not  been  paid  or  negotiated ;  but  are  still  in  the 
bands  of  the  drawei*s  or  their  agents." 

The  arbitrator  was  of  opinion,  that  Westzinthus  and 
Sogers  Bod  Co.  were  respectively  entitled  to  18/.  IS5. 4J(f. 
per  cent,  on  the  respective  proceeds  of  the  goods  per  the 
Sarah  and  the  Frederick  (being  such  part  of  the  said  pro- 
ceeds as  bore  to  the  whole  the  same  proportion  which  the 
eseess  of  the  whole  proceeds  of  the  goods  sold  by  H.  and 
Co.  over  the  debt  to  them  from  Lapage  and  Co.  bore  to 
eoch  whole  proceeds),  and  ought  to  stand  in  the  situa-* 
tion  of  creditors  of  Lapage  and  Co.,  for  the  residue  of 
such  proceeds  of  the  goods  by  the  Sarah  and  the  Frede^ 
rick  respectively :  he  then  awarded  and  directed  that  the 
sams  of  61/.  17s.  Sd.  and  206/.  lis.  Id.  (being  such  per 
eentage  as  aforesaid),  together  with  such  sums  as  any 
dividends  already  declared  under  the  bankruptcy  of 
Idtpage  and  Co.  on  the  residue  of  such  amounts  of  the 
said  goods  respectively  (that  is  to  say,  on  the  sums  of 
S96L  105.  4i/.  and  899/.  19s.  Sd.)  would  amount  to, 

diould  be  paid  to  fVestzinthu$  and  Sogers  and  Co.  re- 
.  specUvely ;  and  that  the  residue  of  such  disputed  sums 

should  be  paid  to  the  assignees  of  Lapage  and  Co. ;  and 

that 
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J.  H.  Llcyd^  for  Westzinthus  and  Rogers  and  Co.,  ob-        1 888. 
tained  a  rule  for  setting  aside  the  same  part  of  the  award.        ~~~~     . 

^  "  '    la  the  Matter  of 

and  that  WeUzinthus  and  Rogers  and  Co.  should  be    WtflniiiTHoi 

and  Otben. 

declared  to  be  entitled  to  the  whole  proceeds  of  the 
goods.  The  Court  ordered,  that  the  case  should  be  set 
down  in  the  special  paper  for  argument  The  case  was 
argued  on  former  days  in  this  term. 

jF.  Pollock   for  the   assignees  of  Lapage   and   Co. 
Wetixinihus  was  not  entitled  to  the  182.  185.  ^^  per 
cent,  because  at  the  time  when   his  agents  claimed 
the  oil  he  had  no  right  to  stop  in  transitu.  Hard* 
man  and  Co.  having  then  acquired  an  interest  as  in- 
ionees  of  the  bill  of  lading  for  value.    The  qaestioa  isy 
irbat  is  the  efifect  of  the  indorsement  of  a  bill  of  lading 
br  valuable  consideration  by  the  consignor.     Does  it 
redoce  the  goods,  of  which  it  is  the  symbol,  into  the 
jOMCSiion  of  the  consignee,  so  as  to  render  them,  if  he 
jeeome  bankrupt,  in  his  order  and  disposition  with- 
n  the  seventy-second  section  of  the  6  G.  4.  c.  16.? 
3r  are  they  to  be  considered  in  transitu  till  they  come 
o  the  actual  possession  of  the  consignee?   As  to  the 
ustice  of  the  case,  it  may  be  observed  that  advances 
lad  been  actually  made  on  these  very  goods.     That  is 
lot  inconsistent  with  the  fact  that  the  proceeds  of  other 
pods  belonging  to  Lapage  and  Co.,  and  deposited  by 
hem  with  Hardman  and  Co.,  produced  the  full  sum 
idvanced  by  the  latter;  for  no  man  who  advances  money 
3Q  the  security  of  goods,  advances  to  the  extent  of  the 
Full  value,  but  only  in  a  given  proportion  to  that  value, 
which  varies  in  di£Perent  trades.     Westzinthus^  the  con- 
signor of  the  oil,  who  trusted  Lapage  and  Co.  with  the 
bill  of  lading,  and   thereby  enabled  them  to  obtain 

credit, 
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consignee."     If  the  indorsement  of  the  bill  of  lading  for        1833. 
value  is  equivalent  to  the  delivery  of  goods  of  which  it       ^"^        - 
is  a  symbol,  and  operates  as  a  transfer  of  property  in    WiswHTHUi 

and  Others* 

goods,  which  can  pass  by  delivery  only,  this  case  must 
be  considered  as  if  the  goods  had  actually  come  to  the 
possession  of  the  consignee,  and  he  had  pledged  them 
with  Hardman  and  Co. ;  and  if  that  be  so,  it  is  quite 
dear  that  the  consignor  cDuld  not  retake  them.  He 
had  no  right  to  retake  them  at  the  time  when  he  made 
the  claim ;  for  Hardman  and  Co.  had  not  only  acquired 
the  legal  property  in  them  by  the  indorsement  of  the 
bill  of  lading,  but  had  advanced  money  on  them,  and 
thereby  acquired  an  equitable  title. 

At  all  events,  they  were  then  goods  in  the  possession, 
order,  and  disposition  of  the  bankrupt,  with  the  con- 
sent of  the  true  owner,  within  6  G.  4.  c.  16.  5.72. 
Generally  speaking,  the  right  of  stopping  in  transitu 
makes  an  implied  exception  to  that  enactment ;  but  still, 
if  the  goods  in  this  case  are  to  be  considered  as  having 
ever  been  in  the  possession  of  the  consignee  subject 
to  the  consignor's  right  to  stop  them ;  inasmuch  as 
that  right  had  been  divested,  when  Westzinthus  made 
his  claim,  by  the  consignee's  having  indorsed  the  bill 
of  lading  to  a  third  person  for  value ;  they  did  then  re- 
main in  ihe  order  and  disposition  of  the  bankrupt,  and 
pass  to  the  assignees  within  the  seventy-second  section. 
SJParke  J.  Assuming  that  possession  of  the  symbol  of 
the  property  is  equivalent  to  the  possession  of  the  pro- 
perty itself,  here  Lapage  and  Co.  had  not  the  order  and 

dispoution  at  the  time  of  their  bankruptcy,  but  Hard- 

noR  and  Co.,  and    therefore    the  section    does    not 

apply.] 

Vou  V.  3  H  J.H.  Uoyd^ 
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1S33.  J.  H.  Umfd,  Tor  Weiizintkus  and  Roga^  and  Co. 

~~~  award  proceeded  on  a  right  principle,  viz.  that  ll 

WnnirrHi:*  paid  vendor  had  an  interest  in  the  sood^  sabji 
the  right  of  the  pledgee :  but^  that  right  being  sat 
the  unpaid  vendor  is  entided  to  have  all  the  proce 
his  goods  paid  over  to  him.  The  doctrine  of  sto 
in  transitu  owes  its  origin  to  courts  of  equit^f  i 
founded  wholly  on  equitable  principles  which  have 
adopted  by  courts  of  law ;  per  BuHer  J.,  in  UM 
V.  Mason  {a),  and  Lord  Kenton  in  Hanson  t.  JL 
It  is  similar  lo  the  re-vendication  of  the  civil  law. 
general  principle  is,  that  if  goods  have  got  inl 
vendee's  possession,  the  right  of  the  vendor  is  gone 
if  he  can  get  them  back  before  they  have  come  in 
actual  possession  of  the  vendee,  he  is  entitled  so  t 
and  that,  because,  although  he  may  have  parted 
the  property  in  them  by  delivering  them  to  the  v 
on  board  a  ship  or  hy  transmitting  the  bills  of  h 
he  still  has  an  equitable  lien  on  them  lor  the 
Licibamm  v.  Mason  (c)  shews  that  the  eqnttabli 
of  the  vendor  continues,  after  he  has  transferred  the 
property  in  the  goods  by  indorsing  a  bill  of  ladio 
valuable  consideration.  There  Turing  and  Co.  had 
ped  goods  at  Middleburg  by  order  of  one  Fivem 
Rotterdam)  drawn  bilb  of  exchange  upon  him  (i 
he  accepted)  for  the  price,  and  transmitted  him 
of  lading.  Freeman  sent  the  bills  of  lading  to  j 
barrow  and  Ca  at  Ldverpool,  'that  they  might  re 
and  sell  the  goods  on  his  actnnntj  and  drew  bil 
exchange   upon   them   (which   they  accepted)  fbr 


(b)  6  Emt,  ST.  DDK  (a). 

(c)  S  T.  R.  63. 


(ft)  7  r.  JL  M5. 
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amount     Between  the  ship's  departure  and  her  arrival        1833. 
at  Uverpody  Freeman  became  bankrupt,  and  Twins  and 

,  In  the  Matter  of 

Co.  sent  another  bill  of  lading  to  Mason  and  Co.  in-   Westzinthui 
dorsed  specially  for  delivery  to  them,  and  they  there- 
upon obtained  the  goods  from  the  master.     Turing  and 
Co.  afterwards   paid   the   bills   drawn  by  them  upon 
Freeman  i   and  Lickbarraw  and  Co.  paid  those  which 
had  been  drawn  upon  them  by  Freeman.     There,  it  was 
held  that  the  right  of  the  consignors  to  stop  in  transitu 
was  gone,  though  they  bad  an  equitable  lien  for  the 
price,  for  that  that  could  not  prevail  against  Lickbarram 
and  Co.,  who  had  both  a  legal  and  an  equitable  title :  a 
kgtl  title  as  assignees  of  the  bill  of  lading  transmitted 
to  Freemanj  and  an  equitable  title  as  having  paid  the 
bills  drawn  upon  them  by  the  latter  for  the  amount  of 
the  goods.     There,  though  the  jus  tertii  had  interposed 
end  the  vendor  had  enabled  the  vendee  to  confer  a  right 
npoa  a  third  person,  the  equity  of  the  latter  was  con- 
sidered  equal  only,  but  not  superior,  to  that  of  the  un- 
paid vendor.    The  question,  then,  in  this  case  is  whether 
the  equity  of  the  vendor  had  not  attached  by  reason  of 
bis  having  asserted  his  claim  to  the  goods  before  they 
were  actually  delivered  to  the  consignee.     Assuming  that 
he  had  no  legal  right  to  the  goods  at  the  time  when  he 
demanded  them,  there  is  no  authority  to  shew  that  when 
the  lien  of  the  assignee  of  the  bill  of  lading  is  satisfied, 
the  unpaid  vendor's  right  to  the  goods  does  not  revive. 
On  the  contrary,  it  may  be  collected  from  the  opinion 
delivered  by  BuUer  J.  in  the  House  of  Lords  in  Lick- 
borrott)  v.  Mason  (a),  that  if  the  money  there  advanced 
by  the  assignees  of  the  bill  of  lading  had  been  repaid, 
the  vendor  might  then  have  retaken  the  goods.     He 
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says,  I  nin  cmiGdent  that  if  the  goods  in  quertii 
retained  from  the  plaintiff'  ■xithout  repaying  kirn  n 
/las  advanced  oa  the  credit  of  them,  it  will  be  mia 
ous  to  the  trade  and  commerce  of  this  coontry ;  i 
seems  to  m^  that  not  only  commercial  iatereH 
plain  justice  and  public  policy  forbid  it.  To  so 
the  whole  in  very  lew  words,  the  legal  prcqwrt 
in  the  plaintiff;  the  right  of  sdzing  in  trans 
founded  on  equity :  no  case  in  equity  has  ever  sa 
a  man  to  sme  goods  in  opposition  to  one  who  ha 
tained  a  legal  title,  and  has  advanced  money  upon 
The  whole  argument  of  the  learned  Judge  here 
upon  the  equitable  right  o(  the  assignee  to  hav 
goods,  unlit  he  is  repaid  Jor  his  advances."  In  the 
sent  case,  every  question  of  equity,  as  wdl  as  of  Ian 
referred  to  the  arbitrator;  and,  therefore,  this  Court 
consider  itself  sitting  as  a  court  of  equity,  and  is  b 
to  decide  the  case  on  equitable  principles.  Now 
quite  clear  that  the  representatives  of  Lapage  am 
would  not  be  entitled  in  equity  to  have  the  good 
stored  to  them  without  paying  the  pledgees  the  m 
for  which  they  were  pledged  :  Snee  v.  Prescot  (a)  is 
rect  authority  upon  that  point,  and,  so  fiir,  that  casi 
never  twen  called  in  question.  But  the  pledgees  hi 
been  paid,  it  could  not  make  any  difference,  as  to 
right  to  retain,  whether  Zaj»^f  and  Co.,  the  consig 
or  WeUzinthui,  the  unpaid  vendor,  were  the  suito 
equity.  Hardmati  and  Co.,  who  stand  in  the  sitiii 
of  pledgees  in  this  case,  could  not  assume  a  rig) 
determine,  by  paying  themselves  out  of  the  good 
one  or  the  other,  whether  Lapage  and  Co.  or  Wa 


ia)  I  Atlt.  345.     See  S  fiuf,  98.  noto  {a). 
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amount     Between  the  ship's  departure  and  her  arrival       1833. 
at  Liverpool^  Freeman  became  bankrupt,  and  Turim  and 

^  ,  ^  ^^  **  In  the  Matter  of 

Co.  sent  another  bill  of  lading  to  Mason  and  Co.  in-   Wkstzinthus 
dorsed  specially  for  delivery  to  them,  and  they  there- 
upon obtained  the  goods  from  the  master.     Turing  and 
Co.  afterwards  paid   the   bills   drawn  by  them  upon 
Freeman  f  and  Liclcbarrow  and  Co.  paid  those  which 
bad  been  drawn  upon  them  by  Freeman.     There,  it  was 
held  that  the  right  of  the  consignors  to  stop  in  transitu 
was  gone,  though  they  bad  an  equitable  lien  for  the 
price,  for  that  that  could  not  prevail  against  Lickbarram 
and  Co.,  who  had  both  a  legal  and  an  equitable  title :  a 
k^gal  title  as  assignees  of  the  bill  of  lading  transmitted 
to  Freemanj  and  an  equitable  title  as  having  paid  the 
bills  drawn  upon  them  by  the  latter  for  the  amount  of 
the  goods.     There,  though  the  jus  tertii  had  interposed 
•qd  the  vendor  had  enabled  the  vendee  to  confer  a  right 
upon  a  third  person,  the  equity  of  the  latter  was  con- 
sidered  equal  only,  but  not  superior,  to  that  of  the  un- 
paid vendor.    The  question,  then,  in  this  case  is  whether 
the  equity  of  the  vendor  had  not  attached  by  reason  of 
bis  having  asserted  his  claim  to  the  goods  before  they 
vere  actually  delivered  to  the  consignee.     Assuming  that 
he  had  no  legal  right  to  the  goods  at  the  time  when  he 
demanded  them,  there  is  no  authority  to  shew  that  when 
the  lien  of  the  assignee  of  the  bill  of  lading  is  satisfied, 
the  unpaid  vendor's  right  to  the  goods  does  not  revive. 
On  the  contrary,  it  may  be  collected  from  the  opinion 
ddivered  by  BuUer  J.  in  the  House  of  Lords  in  Lick^ 
ioTrtrw  V.  Mason  (a),  that  if  the  money  there  advanced 
by  the  assignees  of  the  bill  of  lading  had  been  repaid, 
the  vendor  might  then  have  retaken  the  goods.     He 

(a)  6  Ecati  36.  note  (a). 

3  H  2  says. 
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1833.        subsequent  indorsees.     But  if  the  bill  oomes  bacV 

the  hands  oF  ihe  payee,   the  equitable  riehu  be( 

IntheMMWrof  .  .  .         ■  . 

Whiiiithui    the  original  parties  revive.     Can  the  right  to  the  f 
*nd  Otben.  i       »  i      >  ■        • 

in  this  case  depend  on  the  net  whether  the  demi 

made  s  moment  sooner  or  later?    Stoppage  in  In 

is  the  right  to  reclaim  the  goods.    Suppose  Har 

and  Co.  had  had  an  interest  in  the  bill  of  ladh 

the  extent  of  5001,  and  they  brought  trover  ij 

the  captain ;  they  could  recover  no  more.     [Pn 

That  is  by  no  means  clear.     If  tbe  transfer  of  th 

of  lading  gave  to  Hardman  and  Co.  a  legal  right 

to  the  extent  of  the  sam  for  wbicli  it  was  plei 

they  could  recover  that  only;   bat  it  transferret 

whole  legal  right  to  them,     tf  they  recover  the  me 

Tanced  by  them  only,  who  is  to  recover  the  remoii 

Could  the  consignor,  who  has  no  legal  property  ii 

goods,  maintain  an  action  for  the  loss  of  his  eqai 

redemption  ?    Palleson  J.   You  do  not  say  that  the 

signor  here   could   have  brought  trover.]      It   is 

necessary  to  contend  that;  he  clearly  could  not 

done  so  without  satisfying  the  claim  of  tbe  pledgee. 

question  here  is,  not  whether  the  vendor  might  mail 

on  action  at  law,  but  whether  he  has  not  an  eqoii 

title  to  these  goods.     Assuming  that  the  liea  of  E 

matt  and  Co-  has  been  satisfied  out  of  the  proceo 

the  other  goods  belonging  to  Lapage  and  Co^  tlx 

they  would  still  be  holders  of  tbe  bill  of  lading, 

therefore  the  Ic^l  owners  of  the  goods,  still  they  w 

have  no  equity,  and  therefore  could  not  interpose  beti 

the  vendor  and  vendee,  and  prevent  the  fbrmer  I 

reclaiming  bis  goods.     What  Hantman  and  Co.  d 

end  ought  to  hove  done,  equity  would  consider  as  d 

They  ought  to  have  satbfied  themselves  oat  of  tbe  o 
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goods.     If  the  assignees  of  Lapage  and  Co.  bad  filed  a        1833. 
bill  in  equity  to  have  the  floods  restored  to  them,  they 

^      ^  .*^  -^    In  Ae  Matter  of 

would  not  have  been  entitled  to  have  the  goods  without    Wxstsinthus 

tnd  Others. 

paying  the  vendor ;  and  it  cannot  make  any  difference, 
that  here  the  vendor  is  the  person  who  is  driven  into  a 
court  of  equity.  Hardman  and  Co.,  after  their  own  debt 
was  satisfied,  were  trustees  of  these  goods  for  the  vendor. 
If  the  right  of  the  vendor  is  to  be  defeated  by  the  acci-  ' 
dent  of  the  consignee's  having  pledged  the  goods  or  the 
bill  of  lading,  the  consequence  would  be,  that  as  soon 
as  goods  aiTived,  the  consignee  might,  by  pledging 
them  fi^r  the  smallest  sum,  defeat  the  right  of  the  con- 
signor. As  to  the  argument,  that  to  allow  this  stoppage 
in  transitu  would  be  a  hardship  on  the  general  creditors 
of  Lapage  and  Co.,  die  answer  is,  that  the  vendor  who 
has  the  equitable  lien  *^  ought  not  to  be  on  a  footing 
with  the  rest  of  the  creditors  for  whom  the  assignees  are 
trustees ;  for  the  creditors  at  large  trusted  to  a  personal 
credit,  but  he  who  has  the  lien  never  gave  a  personal 
credit,  but  trusted  to  the  thing:"  Lempncrev,Pasley{a). 
The  question  is  not  whether  there  has  been  an  actual 
delivery,  for  that  was  complete  as  soon  as  the  goods 
were  shipped;  but  whether  they  ever  came  into  the 
actual  possession  of  the  vendee.  Wiseman  v.  Vande- 
putt  (b)  shews  that  an  unpaid  vendor  may  by  any  means 
prevent  hb  goods  coming  into  the  hands  of  the  vendee. 
Now  here  the  consignor  has  done  all  that  he  could 
to  prevent  their  coming  into  the  hands  of  Lapage  and 

Co. 
Then,  assuming  (as  the  arbitrator  has  in  effect  de- 

dded)  that  WestzintkuSf  the  consignor,  had  an  equitable 

(a)  2  7.  R.  49a,  per  Ashhurst  J.  (6;  S  Fern.  203. 

3  H  4  lien 
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I 


h  ■ 


•  > 


■  1 


■  I 


if- 


I'!  I 


I  ■ 


£ 


I'l 


[I 


and  Othen. 


1883.       lien  subject  to  the  right  of  the  pledgees*  he  is  enl 
"~        .  to  recover  the  whole  proceeds  of  his  iFOods.  on 

In  the  Matter  of  *^  ^  . 

'WxsTMNTHui  equitable  principle  that  a  creditor  haviug  two  f 
sh&U  take  to  that  which,  paying  him*  will  leave  anc 
fund  for  another  creditor;  and  the  latter  has  a  rigl 
equity  to  compel  the  former  to  resort  to  the  other  f 
or  to  stand  in  his  place  as  to  that  other,  if  that  be  n< 
sary  for  the  satisfaction  of  both  creditors;  AUrii 
Cooper  (a);  Lanqy  y.  The  Dule  of  Athol{b)i  Madd 
Principles  and  Practice  of  the  Court  of  Chancery^  ti 
p.  250.  2d  edit.  No  part  of  the  goods  to  which  f 
zinthus  was  equitably  entitled,  and  which  stood  i 
security  for  Hardman  and  Co.'s  demand,  should  I 
been  resorted  to  while  there  was  another  fund  avails 
Ex  parte  Goodman  (c).  fVestzinthus,  by  means  of 
goods,  was  a  surety  for  the  debt  of  Lapage  and  ( 
and  as  such,  if  he  had  paid  the  whole  of  that  d 
would  have  been  entitled  to  stand  in  the  place  of  Hi 
man  and  Co.,  the  mortgagees  of  the  other  goods,  anc 
be  paid  out  of  them :  Copis  v.  Middleton  {d). 

Cur.  adv.  i 

Denman  C.  J.  in  this  term  {November  25th)  ddive 
the  judgment  of  the  Court :  — 

In  this  case  JVestzitithus^  who  was  the  unpaid  veD< 
at  the  time  when  his  agents  made  the  demand  on 
master  of  the  vessel  on  board  which  the  oil  was, 
no  right  to  take  possession  on  the  insolvency  of 
vendee,  Lapage^  because  the  property  in,  and  also 
i^ight  to  the  possession  of,  the  goods,  was  unquestioiuil 
vested  at  that  time  in  Hardman^  the  indorsee  of  the 


(a)  8  Vet.  581. 
(0  3  Madd.  57S. 


(6)  2  jitk.  444. 

(d)  Tum.  i  Bum.  S24.  SH- 
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of  lading,  for  a  valuable  consideration.     The  demand,        1833. 
therefore,  of  Westzinthus^  gave  him  no  legal  right  to  the       rTT        - 
property  or  possession  of  the  goods;   and  it  appears    Wktzinthub 

and  Others. 

to  US,  that  he  can  have  no  claim  at  law,  except  as 
arising  out  of  the  right  of  retaking  the  possession 
of  the  goods  themselves,  which  right  was  determined  by 
the  indorsement  of  the  bill  of  lading.  It  is  not  neces- 
sary to  determine  what  would  have  been  his  situation, 
if  either  Lapage  or  himself  had  paid  oS  Hardmaris 
demand,  prior  to  the  notice  given  to  the  master,  or  to 
the  actual  receipt  of  the  goods  by  the  vendee. 

But  it  is  very  properly  urged,  in  the  able  argument 
in  support  of  fVestzintku^s  claim,  that  every  question  of 
equity,  as  well  as  of  law,  was  referred  to  the  arbitrator, 
and  that  the  unpaid  vendor  had,  under  the  circum* 
stances,  an  equitable  title  to  the  goods,  by  virtue  of  the 
attempted  stoppage,  subject  to  HardmarCs  right  thereto : 
and  also  an  equitable  right  to  compel  Hardman^  the 
creditor,  to  pay  himself  out  of  Laptig^s  own  property, 
which  all  the  other  goods  (except  those  of  Messrs. 
Sogers  and  Co.,  whose  claim  abides  the  decision  of 
thb)  certainly  were.  The  learned  arbitrator  appears  to 
have  decided  in  favour  of  Westzinthus  to  this  extent, — 
that  he  had,  by  virtue  of  the  demand  or  attempted 
stoppage  in  transitu,  a  preferable  right,  either  at  law  or 
in  equity,  to  the  general  creditors  of  Lapage ;  but  he 
has  allowed  him  only  a  proportion  of  the  proceeds  of 
his  goods,  thinking  that  all  the  goods  deposited  by 
Lapage  with  Hardman  should  be  proportionably  charged 
with  the  payment  of  the  debt  due  to  him.  He  has, 
therefore,  deducted  81/.  6s.  T^d.  per  cent  of  the  proceeds 
of  Westzinthu^s  goods,  being  the  proportion  which  the 
debt  due  to  Hardman  bears  to  all  the  proceeds,  and 
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IftSS.       directed  the  remainder  to  be  paid  over  to  him;  an 

'  therefore,  disallowed  the  equity  claimed  hv  Wnti 

iDihaHittn-of  _  ^  _    '  ' 

WmitHTHiK    to  obliire  Hardman  to  pav  himself  out  of  Lapaed 
«»dOUMn.  , 

goods. 

We  think  that  the  arbitrator  was  right  in  all 

fVestzintius  to  be  in  a  better  condition  thaiT  the 

creditors,  but  wrong  in  disallowing  bis  claim  to 

all  the  proceeds  paid  over  to  bim. 

As  Wetlzinihta  would  have  had  a  dear  right  at  I 

resume  the  possession  of  the  goods  on  the  iosoWei 

the   vendeei   had   it   not  been  Tor  the  transfer  n 

propoty  and  right  of  possession  by  the  indorseiw 

the  bill  of  ladiDf^  for  a  valuable  consideration,  to  J 

man,  it  appears  to  us  that,  in  a  court  of  equity, 

transfer  would  he  treated  as  a  pledge,  or  mortgage 

and  fVestzinthus  would  be  considered  as  having  rea 

bis  former  interest  in  the  goods^  subject  to  that  plec 

mortgage ;  in  analogy  to  the  common  case  of  a  moi 

of  a  real  estate,  which  is  considered  as  a  mere  sec 

and  the  mortgagor  as  the  owner   of  the   land. 

therefore    think    that    WestanUau,    by   bu    atten 

stoppage  in  transitu,  acquired  a  right  to  the  goo 

equity  (subject  to  Hardman'a  lien  thereon)  as  aj 

Lapage,  and  his  assignees,  who  are  bound  by  the 

equities  that  Lapage  himself  was.    And  this  viewc 

case  agrees  with  the  opinion  of  Mr.  Justice  Bidk 

bis  comment  on  the  case  of  Snee  v.  Prescot  in  UdAa 

T.  Mason  {a). 

If,  then,   WestxiiUha  bad  an  equitable  right  td 

oil,   subject   to   Hardman's   lien  thereon   fin-  his  < 

he  would,  by  means  of  his  good^  have  b 


(a)  e  Eat,  89.  note 
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to  Hardman  for  Lapag^s  debt,  and  would  then  have  a        183 3. 
clear  equity  to  oblige  Hardman  to  have  recourse  against 

In  the  Matter  of 

Lapag^s  own  goods,  deposited  with    him,  to  pay  his    Wxstcintuus 

Aod  Others* 

debt  in  ease  of  the  surety ;  and  all  the  goods,  both  of 
Lapagt  and  JVestzinlAuSj  having  been  sold,  he  would 
have  a  right  to  insist  upon  the  proceeds  of  Lapagi^s 
goods  being  appropriated,  in  the  first  instance,  to  the 
payment  of  the  debt 

The  result  is,  that  Mr.  lAoySs  rule  must  be  made 
absolute^  and  Mr.  PoUock'B  discharged. 

Rules  accordingly. 


Foreman  and  Lloyd,  £xecutor  and  Executrix  wednniay^ 
of  P.  Jeyes,  against  F.  T.  Jeyes.  ^ 


nrmS  cause  was  referred  at  nisi  prius  to  a  barrister,  rWntift  bar- 

X.  ,  ,  log  obtained  a 

who  made  his  award,  directing  that  a  verdict  should  terdict  against 

defendant 

be  entered  for  the  plaintiffs,  but,  at  the  same  time,  set-  under  an 
ting  oat  special  matter  in  favour  of  the  defendant,  upon  cause  in  K.  B.» 
which  a  bill  was  filed  in  Chancery  against  Foreman  and  chancery, upon 
Llc^  by  the  defendant,  for  himself  and  others,  creditors  ^\^*^|^. 
of  the  testator.     To  this  Foreman  put  in  an  answer,  re-  jJJf^j^Sf 
noancing  any  claim  under  the  testator's  will,  and  stating  g«nt«l  «> 
that  he  had  not  proved  it:   Uoyd  not  putting  in  an  stay  further 

,    ,  .  proceedings. 

answer,  the  Court  of  Chancery  granted  an  injunction  to  Piaintiffn 

nercrtheiesa 

restrain  the  present  plaintiffs  from  taking  further  pro*  lignedjudg- 
ceedings  at  law  upon  the  award.  Judgment  was,  how-  defendant  in 
ever,  signed   in  the  name  of  the  plaintiffs,   and  the  onappl?aition 

to  this  Court 
for  a  rule  nisi  to  discharge  defendant  out  of  custody,  (it  being  stated  amongst  other  things, 
that  the  plaintiffs  could  not  be  met  with  for  the  purpose  of  attaching  them  by  process  out 
of  Chancery),  this  Court  refused  to  interfere. 

defendant 
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I83S.  defendant  taken  in  execution  by  a  ca.  sa.  dirac 
'  '  the  sheriff  of  Northamptonshire,  in  Tiolation  <^  i 
'W™"*       junction. 

Miller^  in  this  term,  moved  before  LUtUdtde  J. 
bail  court,  for  a  rule  to  sbev  cause  why  the  def 
should  Dot  be  discharged  out  of  custody.  The  li 
Judge  said  that  he  would  not  venture  to  grant  tb 
but  suf^^ted  that  an  application  should  be  mode 
Court  of  Chancery ;  and  he  referred  the  case  to  t 
Court,  where  the  motion  was  now  renewed.  T1 
davits  stated  the  facts  of  the  case  at  large,  and  U 
plaintiff  Lloyd  could  not  be  found,  and  her  atton 
fused  to  disclose  her  residence,  so  that  an  attac 
from  the  Court  of  Chancery  would  be  ineffectual; 
was  made  part  of  the  motion,  that  service  of  the  r 
the  plaintiff'  attorney  might,  under  the  rarcuoisl 
be  good  service.  In  support  of  the  application, 
V.  Salter  (a)  was  cited,  where  the  defendants,  exei 
were  restrained  by  injunction  from  disposing  of  i 
the  testator's  proper^,  and  an  acdon  being  bi 
against  them,  as  executors,  in  the  Court  of  Excbi 
it  was  moved  in  that  Court  that  the  proceedings 
be  stayed ;  upon  which  Bmfley  6.  observed  that  tl 
junction  was  no  ground  for  staying  the  proceeding 
might  be  for  staying  execudon  if  the  plaintiffi  ob( 
a  verdict 

Denhan  C.  J.    It  would  be  going  very  br  to 
the  enforcement  of  legal  rights  on  such  a  ground  at 
and  I  think  we  ought  not  to  begin  the  practice 
case  cited  does  not  apply.     There  must  be  oo  rule. 
(■)  sow-f  J.^se. 
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Parke  J.    We  can  only  look  to  the  legal  rights  of       1833. 
the  parties ;  and  the  plaintiffi,  having  obtained  a  verdict  ' 

FoRB»IAK 

by  the  award,  have  a  legal  right  to  proceed  upon  the        agtUnsi 
judgment- 

Taunton  and  Patteson  Js.  concurred. 

Rule  refused  (a). 

(a)  The   Court  of   Chancery  was  aflerwardt  applied  to,  and  Lord 
Broughamf  Chancellor,  ordered  that  the  defendant  should  be  discharged. 


Cheetham  and  Wife  against  Butler. 

A  SSUMPSIT  on  a  promissory  note  given  to  the  Apromisiory^^«</^j)^^ 
plaintiiTs  wife  before  marriage.    Plea,  general  issue,  to  J.  b,  ge- 

neraUjy  is  not 

At  the  trial  before  Denman  C.  J.,  at  the  Lincolnsliire  one  payable  to 
Spring  assizes,  1833,  the  following  note,  written  upon  maod,  and  le- 
a  stamp  of  35.  6d.j  was  given  in  evidence :  —  "I  pro-  ^^  fastdtL  of 
mise  to  pay  to  Mary  Meager  the  sum  of  one  hundred  "°'«^f^*^ 
pounds  for  value  received."     It  was  objected  that  the  ^'  *8*-  "ched. 

*■  "  part  1.,  but,  a 

note  was   within   the   first  class   of  promissory  notes  note  payable 

otherwise  than 

mentioned   in   SS   G.  3.  c.  184.  sched.  part   1.,  viz.  a  to  bearer  on  de-        , 
note  payable  to  the  bearer  on  demand  and  re-issuable,  itsuable),  with. 
and  therefore  required  a  stamp  of  85.  6^.,  and  Keates  v.  ^j^^  therefore 
Whieldm  [a)  was  cited.   The  Lord  Chief  Justice  thought  ^  "qil^' 
that  the  note  was  one  within  the  second  class  of  cases  t**^P°^ 

3<.  6tU  only. 

mentioned  in  sched.  part  1.,  viz.  notes  payable  in  any 
other  manner  than  to  bearer  on  demand,  but  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after  sight, 
(not  re-issuable,)  and  therefore  that  the  stamp  of  35.  6^. 


CxttTHAM 

Bgaoal 
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was  proper ;  but,  on  the  authority  of  the  case  citi 
noDsuited  the  plaintiff,  giving  leave,  however,  to 
to  enter  a  verdict  A  rule  niii  havtag  been  ob 
accordingly, 


CampbeU,  Solicitor-General,  id  this  term  shewed 
This  is  a  note  payable  to  bearer  on  demand.  Wl 
note  is  made  payable  generally,  the  words  on  d< 
are  implied.  In  Whitlock  v.  Underaood  (a),  a  oob 
able  to  bearer  generally  was  held  by  this  Court  t 
note  pajrable  on  demand  within  the  first  daa  of 
menuoned  in  the  schedule  to  the  stamp  act.  It  is  trv 
in  this  case,  the  note  is  in  terms  payable,  not  to  b 
but  to  the  payee  hy  name.  But  in  Keatet  v,  JVhieid 
a  note  payable  to  J.  Keates  on  demand  was  helt 
by  Park  3.  at  nisi  prius,  and  afterwards  by  this 
on  an  application  Tor  a  new  trial,  to  be  a  note  pi 
to  hearer  on  demand  within  the  first  class  of  prom 
notes  mentioned  in  the  schedule  to  the  stamp  act- 
true  that  the  Court  of  C.  P.  in  Armitage  v.  Ben 
and  this  Court  in  Mm/ser  v.  Whitaker  {d),  held  1 
note  payable  to  a  party  or  his  order  on  demaw 
within  the  second  class  of  notes  mentioned  u 
55Cr.  S.  c.  184>.  sched.  part  1.,  viz.  payable  in  an 
manner  than  to  bearer  on  demand,  and  in  the  ] 
those  cases  Parke  J.  expressed  some  doubts  as  t 
authority  of  Keates  v.  JVhieldoni  but  that  casi 
never  been  expressly  over-ruled. 


Sir  James  Scarlett  and  Humfret/  contrd.    In  one 
I  note  payable  to  a  payee  named  is  one  payab 


(a)  SR^CIST. 
(c)  5  Sm^.  501. 


(ft)  8JJ.fC7. 
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bearer,  for  being  payable  to  him  only,  he  must  continue        1833. 
the  bearer;  but  inasmuch  as  such  note  wanting  the       '^'^ 

Chiitham 

words  bearer  or  order  is  payable  to  no  other  person,  it  aganui 
is  not  one  payable  to  bearer  in  the  sense  intended  by 
the  legislature  in  the  55  G.  S.  c.  184.  The  obvious 
ground  for  imposing  a  larger  duty  on  notes  fidling  within 
dass  1.  than  those  falling  within  class  2.  is,  that  notes  in 
class  I.  are  re-issuable.  A  note  payable  to  the  payee 
only,  cannot  be  re-issued.  Class  1.  applies  only  to 
notes  so  framed  as  to  entitle  any  one  who  becomes  the 
bearer  for  a  valuable  consideration  to  receive  the 
amount.  Here  no  person  but  Meager  or  her  personal 
representative  could  become  entitled  to  recover  the 
amount.  [Patteson  J.  The  words  and  re-issuabk  were 
not  much  considered  in  Keates  v.  Whieldon  (a).] 

Denman  C.  J.  We  are  all  of  opinion  that  that  de- 
cision cannot  be  supported :  and  that  the  note  in  this 
case  is  one  falling  within  class  2.,  and  therefore  has  a 
proper  stamp. 

Parke,  Taunton,  and  Patteson  Js,  concurred. 

Rule  absolute. 

(a)  8  0.  4-  C.  7. 
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18S9. 


Campbell  against  Rickabds  and  Other 


^ASE  against  the  defendants  as  agents,  for  n^ij 

■hipped  goodi  in  effecting  a  policy  of  insurance,  by  means  of  i 

on  bmvd  tba  negligence  the  plaintiff  was  prevented  from  recov 

bj'inoJiw  against  the  underwriters.     Plea,  general  issue,     i 

Ster'h'r.t'^e  trial  before  Deitman  C.  J.,  at  the  lAmdon  sittings 

iBn"'rtS"'iDd  ^'f^^^f^^  term  1832,  the  following  appeared  1 

deiired  h?m,  ij,e  facts  of  the  case :  — 

that  letter  Tlie  defendants,   who  were   merchants  carryin 

bcron  the  a  . 

■rriied,  to  wait  business  in  London,   were   employed   by  the  pla 

order  to  ffrt      who  resided  at  Sydney^  New  South  fPales,  to  effe 

toTheraH^l,    insurance  on  some  New  Zealand  seal  skins,  shippt 

«'iri'L™n«tn  ^"^"^  ^^^  Cumberland  from  Sydtiet/  to  England. 

^  goodi.         instructions  to  insure  were  contained  in  the  folk 

receiied,  and      letter.  Sent  by  the   ship   Australia,  addressed  bj 

the  egent  h«T-  J  r  '  j 

ing  waned  plaintiff  to  the  defendants,  and  dated  St/dnei/,  28 

thirty  dayi,  Mai/  1827 :  —  "I  will  thank  yon  to  effect  insurani 

■u  ranee  through  market  price,  on  forty-nine  casks,  containing  4175 

ofahraktr,  Zealand  fur  seal  skins,  shipped  to  the  consignme 

^rde™ri«™  ^r.  fV.  Emmett  per  Cumberland,  or,  in  case  of  deal 

"''^  "l^*  y*"""  ^"ouse,  for  which  purpose  I  enclose  you  the  b 

when  ihe  letter  lading."    The  Cumberland  left  Port  Jackson  for  Xo 

ordering  the  ' 

in«ur.nco»u  via  Hobart  Tbton,  on  the  27th  of  April  1827,  ant 

not  lui'e  when  letters  received  from  Mr.  Emmett,  was  at  Hobart  j 

nor  the  oruer '  OH  the  lOth  of  Mat/  1827,  and  was  expected  to  sail 

da^^rter'the  whence  in  ten  or  fourteen  days  from  that  date.    Ii 

receipt  of  il, 

before  effectingthe  insuraoce.      The  C.  never  irriied.     The  anured  brought  an  actl 
Ihe  policy  a^ott  the  insurers,  but  failed,  on  account  of  the  luppreiiion  of  fact!  I 
broker.     In  an  action  by  the  mured  against  the  broker,  for  negligence  in 
policy  i  Held,  that  the  etidence  of  undenrrilen  and  Lmken  wu  d<  ~  ~  '    ' 
that  b)  tbeir  o^dnioa  the  mtlten  not  communicated  were  material. 
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ance  to  be  effected  on  the  goods  shipped  to  my  consign*        183S. 
ment,  and  the  freight  payable  at  New  South  Wales.     I        """^ 
wish  the  goods  to  be  shipped  by  two  or  three  oppor-        azninu 
tunities^  and,  if  practicable,  by  vessels  coming  direct  to 
Sj/dnej/.     To  give  every  chance  to  Mr.  EmmetCs  arrival 
in  England^  I  have  directed  my  friend  Mr.  Harris  not 
to  deliver  this  until  thirty  days  after  the  arrival  of  the 
Australia  in  London;  and  should  Mr.  Emmett  arrive 
after  you  have  fulfilled  these  instructions,  you  will  com- 
municate to  him  what  you  have  done,  it  having  been 
mutually  agreed  upon,  previous   to   his   leaving   New 
Smith  fValeSf  that  in  case  of  any  accident  to  him  you 
should  be  appointed  agent  of  this  concern.    In  confirm- 
ation of  which,  I  annex  a  copy  of  my  letter  to  you  per 
Cumberland.**     The  foregoing  letter  was  in  a  cover,  on 
which    were   written    the    following   words :  — "  This 
lelter  is  to  be  delivered  by  Mr.  Harris  to  Mr.  Emmett, 
if  he  has  arrived,  and,  if  not,  to  be  retained  in  Mr. 
Harries  possession  thirty  days  from  the  date  he  receives 
it,  and  then  to  be  delivered  to  Messrs.  Rickardsy  M^In*- 
toshy  and  Ca,  London**     The  Australia  arrived  in  Lon-- 
don  on  the  5th  of  October  1827,  and  on  the  8th  the 
letter  was   delivered  to    Mr.   Harris,   who   resided  in 
London.     He   retained    the   letter  for  thirty-six  days, 
that  is  to  say,  until  the  13th  of  November  following; 
and  no  news  having,   up  to  that   time,  been  received 
'>y  him  of  the  ship    Cumberland,  or   of  Mr.  Emmett, 
who  was  coming  on  board  of  her,   he  (Harris)  then 
delivered  the  letter   to   Rickards,  Mcintosh,  and    Co., 
and  they  then  delivered  it  to  their  broker,  who  effected 
a  policy.    The  latter  told  the  underwriters  when  the 
Cumberland  sailed,  the  date  of  the  letter,  and  the  place 
from  whence  it  was  written,  but  did  not  state  to  them 
Vou  V.  3  1  that 


^ 
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ants  had  paid.     This  evidence  was  objected  to  by  the        I83S. 
counsel  for  the  defendants,  as   beinir  mere  matter  of      ^ 
opinion,  but  was  received  on  the  authority  of  Richards      ^^^^ 
V.  Murdock.    The  Lord  Chief  Justice  told  the  jury  to 
find  for  the  plaintiff,  if  they  thought,  on  the  evidence, 
the  defendant  had  been  guilty  of  gross  negligence.    The 
jury  found  a  verdict  for  the  plaintiff.   A  rule  nisi  having 
been  obtained  for  a  new  trial,  on  the  ground,  first,  that 
the  evidence  of  the  underwriters  was   improperly  re- 
ceived ;  and,  secondly,  that  the  defendant's  omission  to 
communicate  to  the  underwriters  the  time  when  the 
letter   was  received,  was  not  gross  negligence,  but  a 
mere  error  in  judgment, 

F.  Pollock  and  Folletty  in  Trinity  term  1833,  shewed 

cause,  (a)     The  question  of  negligence  was  for  the  jury. 

The  defendants,  as  commercial  agents,  were  bound  to 

have  8u£5cient  skill,  and  to  use  due  care  to  make  a  valid 

and  effectual  insurance ;  and  the  evidence  of  the  brokers 

and  underwriters  shewed   that  it  was  well  known  to 

persons  conversant  with  the  business  of  insurance,  that 

the  fact  concealed  from  the  underwriters  was  material 

and  ought  to  have  been  communicated.     Secondly,  the 

evidence  of  the  underwriters  was  admissible.     In  Berton 

V.  Loughman  (&),  where  the  defence  was,  that  material 

information,  as  to  the  time  when   the  ship  sailed,  had 

been  withheld  from  the  underwriter,  and  the  letter  of 

instructions  upon  which  the  insurance  had  been  effected 

^«8  given  in  evidence,  Hdroyd  J.  held,  that  a  witness 

^Dversant  with  the  subject  of  insurance  might  give  his 

opinion  as  a  matter  of  judgment,  whether  particular 

(o)  Before  Denman  C  J.»  Littledale,  Parke,  and  Taunion  Ji. 
(*)   2  Stark.  N.P.  C.  858. 

<«       T         A  i*-   -A- 
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commercial  agent  could  not  be  bound  to  know  a  point        1833. 
of  law  whichy  at  that  time,  was  so  doubtful.    If  a  special        

J.  Campbell 

verdict  had  been  found  in  Richards  v.  Mtardock  {a\  and  ^against 
this  Court  had  given  judgment  for  the  plaintiff,  and  that 
judgment  had  been  reversed  in  the  House  of  Lords, 
would  the  defendant  then  have  been  liable?  Besides, 
here  the  plaintiff  was  himself  in  fault,  having  given 
express  directions  that  the  letter  should  not  be  com- 
municated within  thirty  days. 

Ctir.  adv.  vuU. 

Demman  C.  J.  in  this  term  delivered  the  judgment  of 
the  Court. 

This  action  was  brought  by  a  merchant  residing  in 
New  South  Wales  against  his  correspondent  in  London 
for   negligence   in   effecting  a  policy  of  insurance,  by 
means  of  which  the  plaintiff  was  prevented  from  re- 
covering   against   the   underwriters.      The   negligence 
consisted  in  the  defendant's  concealing  from  them,  at 
the  time  of  effecting  the  policy,  a  material  fact  within 
his  knowledge.     In  Hilajy  terni  a  rule  for  a  new  trial 
was  obtained  on  various  grounds.     It  was  argued  that 
the  fact  concealed  was  not  material;  and  the  case  of 
Richards  v.  Murdoch  (a),  in  which  it  was  held  to  be  so, 
was  denied  to  be  law  :  at  any  rate,  as  that  case  appears 
to  be  at  variance  with  former  decisions,  it  was  strongly 
urged  that  a  commercial  man  might  be  ignorant  of  such 
a  legal  point  without  gross  negligence.     The  plaintiff 
was  also  said  to  be  precluded  from  recovering,  because 
he  did  not  intend  that  the  fact  should  be  communicated. 
Lastly,  some  of  the  evidence  was  objected  to,  as  re- 

(a)  10  B,  4c  C.  527. 

3  I  3  ceived 
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not  admissible  in  evidence*  Lord  Mansfield  and  Lord  18SS. 
Kenyon  discountenanced  this  evidence  of  opinion,  and 
I  think  it  ought  not  to  be  received.  It  is  the  province  ^agmiH 
of  a  jury  and  not  of  individual  underwriters,  to  decide 
what  facts  ought  to  be  communicated.  It  is  not  a 
question  of  science,  in  which  scientific  men  will  mostly 
think  alike,  but  a  question  of  opinion,  liable  to  be  go- 
verned by  fancy,  and  in  which  the  diversity  might  be 
endless.  Such  evidence  leads  to  nothing  satisfactory, 
and  ought  on  that  ground  to  be  rejected.''  In  some 
more  recent  cases,  such  questions  have  certainly  been 
proposed  to  witnesses :  but  they  have  passed  without 
objection.  And  it  may  be  observed,  that  the  answers 
will  often  imply  no  more  than  scientific  witnesses  may 
properly  state,  —  their  opinion  on  some  question  of 
science.     This  is  especially  true  of  medical  opinions. 

In  jRickards  v.  Murdoch  (a)  indeed,  out  of  which  the 
present  case  arises,  this  kind  of  testimony  was  received. 
In  giving  judgment  on  the  motion  for  a  new  trial.  Lord 
Tenterden  did  not  expressly  defend  its  admissibility,  but 
his  words  are  in  the  alternative.     *'  If  such  evidence  is 
rejected,  the  Court  and  jury  must  decide  the  point  ac- 
cording to  their  owli  judgment,  unassisted  by  that  of 
others.     If  they  are  to  decide,  all  the  Court  agree  in 
thinking  that  the  letter  was  material,  and  ought  to  have 
been  communicated,  and  that  a  jury  would  have  been 
bound  to  come  to  that  conclusion." 

^ow,  this  mode  of  disposing  of  the  question  does 
'Jot  appear  to  the  Court,  on  reflection,  to  be  quite 
<^rrect  But  we  think,  that  as  the  jury  are  to  decide 
^  the  materiality  of  facts,  and  the  duty  of  disclosing 

{a)  10  B.  4:  a  527, 

3  I  4  them, 
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of  January  1832,  John  Bamford  was  in  gaol  in  the  1833. 
custody  of  the  sheriff  of  Warwickshire^  that  he  was 
committed  to  such  custody  at  the  suit  of  the  plaintiff,  a^ainu 
that  the  latter  on  the  30th  of  January  gave  authority 
to  the  gaoler  to  discharge  Bamford^  and  that  he  was 
thereupon  discharged.  The  writ  of  quo  minus  in 
the  action  of  Brown  v.  Bamford  in  the  Exchequer, 
indorsed  "  Oath  for  76/.,"  together  with  the  sheriff's 
return  of  cepi  corpus,  was  proved  by  the  late  under- 
sheriff's  clerk.  The  plaintiff  also  put  in  the  following 
letter,  dated  25th  January  1832,  from  defendant  to 
plaintiff:  "  My  daughter  received  a  letter  from  you, 
saying,  if  I  would  give  you  my  promissory  note,  at  six 
months,  for  105.  in  the  pound  for  the  debt,  and  pay  the 
costs,  you  would  give  John  Bamford  his  discharge. 
This  I  will  do  for  the  sake  of  my  unhappy  daughter 
and  her  family;  therefore,  if  you  will  instantly  send 
his  discharge,  on  the  arrival  of  it,  I  hereby  promise  to 
send  you  the  above  note."  No  request  to  deliver  the 
promissory  note  was  proved.  It  was  objected  by  the 
defendant's  counsel  that  there  was  no  evidence  of  any 
debt  due  from  Bamford  to  the  plaintiff.  The  Chief 
Justice  nonsuited  the  plaintiff,  giving  leave  to  him  to 
enter  a  verdict  for  38/.  A  rule  nisi  having  been  ob- 
tained for  this  purpose, 

Adams  Serjt.  and  R.  Hayes  in  this  term  shewed  cause. 
It  was  necessary  to  prove  a  request  by  the  plaintiff  to  the 
defendant  to  give  the  promissory  note;  for  the  agree- 
ment is  equivalent  to  a  promise  to  pay  a  collateral  sum 
on  request,  and  then  an  actual  request  ought  to  be  made 
before  the  action  is  brought,  according  to  the  rule  laid 
down  in  Birks  v.  2'rippet  {a).    IParke  J.    Where  it  is 

(a)  I  Saund,  32. 

part 
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part  of  the  contract  that  the  thing  agreed  for 
be  done  on  request,  tt  must  be  proved,  but  her 
agreement  by  the  defendant  is  not  to  give  the 
missory  note  on  request,  but  absolutely  ob  the  a 
o{  BamJorePs  discharge.  Denman  C.  J.  By  the 
of  the  agreement,  the  promise  to  give  the  note  is 
to  depend  on  the  arrival  of  Baotford's  discharge,  n 
any  request  to  be  made  by  the  plaintiff.]  But,  sect 
there  was  no  evidence  of  any  debt  due  from  Bamfi 
tlie  plaintiff.  The  declaration  alleges  that  Bamfor 
detained  in  custody  in  an  action  for  the  recovery 
debt  due  from  him  to  the  plaintiff:  and  as  that 
ment  cannot  be  wholly  struck  out  of  the  declai 
without  destroying  the  plaintiff's  right  of  actic 
must  be  proved;  WiUiavison  v.  JlUison{a\  per 
rmce  J.;  Parker  v.  Fenn  (i) ;  Webb  v.  Herne  (c).  {_'. 
ton  3.  The  undertaking  itself  recognises  the  ejoi 
of  some  debt,  which  distinguishes  this  from  cases  < 
there  was  no  such  admission  by  the  defendant. 
man  C.J.  That  brings  it  to'tlie  question,  what 
meaning  of  the  words  in  the  agreement  *'  the  di 
Do  they  import  the  debt  for  which  Bamford  was 
detained  in  custody,  or  some  other  debt  then  ex 
between  the  parties?  ((/)]  There  is  no  proof 
the  defendant  promised  to  pay  IOj.  in  the  pound 
debt  of  any  specific  amount.  There  is  nothing  to 
nect  the  promise  of  the  defendant  with  the  amou 
the  debt  indorsed  on  the  writ.  That  amounts  I 
more  than  a  mere  statement  by  the  plaintiff  o 
attorney,  that  the  defeadant  owed  the  plaintiff 
sum.  Assuming  that  the  agreement  contains  at 
mission  of  some  debt,  the  amount  of  which  is  not  a 

(a)  S  Batt,  4Sa.  (»)  9  Eip.  X.  P.  C  4T7, 

(r)  ISu,^  Pul.  181.  {d)  SeaShorlTtikt.atet,  lJ.i 
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tained,  the  plaintiff  can  recover  no  more  than  nominal        1833. 
damages. 


Gaulbum  Serjt.  and  M.  D.  Hill  contra.  The  true 
construction  of  this  agreement  is^  that  the  defendant 
thereby  promised  to  pay  105.  in  the  pound,  not  on  any 
debt  existing  between  the  parties,  but  on  the  debt  for 
which  an  action  had  been  brought  in  the  Exchequer,  and 
for  which  Bamford  had  been  arrested  and  was  detained 
in  custody.  The  defendant,  by  his  undertaking,  admits 
that  a  debt  had  been  ascertained  to  be  due  from  Bam" 
Jbrd  to  BrawUi  for  he  promises  Brawn  to  pay  105.  in  the 
pound  on  the  debt  and  costs.  The  agreement,  there- 
fore, is  to  pay  half  of  an  ascertained  sum,  and  that  is 
shewn  by  the  evidence  to  be  76/.  For  although  the 
indorsement  of  the  writ  may  not  be  evidence  of  any 
debt  actually  due,  it  is  evidence  of  the  sum  for  the  re- 
covery of  which  the  plaintiff  had  brought  his  action, 
and  in  respect  of  which  Bamford  had  been  arrested  and 
was  detained  in  custody.  That  is  the  debt  for  which 
the  defendant  undertakes  to  give  his  promissory  note. 

Denman  C.  J.     This  case  turns  on  a  very  special 

agreement  contained  in  a  letter  from  the  defendant  to 

the  plaintiff.     The  letter  refers  to  a  proposal  by  the 

Pwntifl^  that  if  the  defendant  would  give  the  plaintiff  a 

'^^te  at  six  months  for  105.  in  the  pound  for  the  debt, 

^^d  pay  the  costs,  he,  the  plaintiff,  would  give  John 

"^^^fi/brd  his  discharge;    and  the  defendant   promises, 

^*t    if    tijg    plaintiff    will    instantly  send   Bamford^s 

'^charge,  on  the  arrival  of  it  he,  the  defendant,  will 

^d  the  above  note.     At  the  trial  it  occurred  to  me 

^^y  as  the  promise  was  to  pay  105.  in  the  pound  on  the 

^^^  proof  of  a  debt  of  some  specific  amount  should  be 

given ; 


Browk 
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Dbam. 
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given ,'  but  it  appears  to  me  now  that  tbere  was 
cient  evidence  of  the  contract  set  out  in  the  declai 
The  declaration  states  that  Bamfitrd  was  detail 
custody  at  the  suit  of  the  plaintiff,  in  an  action 
Court  of  Exchequer,  for  the  recovery  of  a  certun 
to  wit,  a  debt  of  76^ ;  and  that  thereupon,  in  coi 
ation  that  the  plaintiff  would  procure  the  discBi 
Batnfbrd  from  such  custody,  defendant  promised  t 
would  give  the  plaintiff  his  promissory  note  for  : 
the  pound  of  the  said  debt ;  that  is,  the  debt  for 
Samford  was  detained  in  custody,  and  for  the  ret 
of  which  the  action  had  been  brought  at  ibe  suit  i 
plaintiff  in  the  Exchequer.  The  question  is,  w1 
tbere  is  any  evidence  to  shew  what  that  debt  was. 
proof  was,  that  the  detainer  was  for  IGL ;  froi 
undertaking  of  the  defendant  referring  to  the  del 
it  may  be  inferred  that  the  parties  bad  already  : 
tained  the  debt  to  be  of  the  amount  for  which  Ba 
was  detained  in  custody  in  the  action  in  the  Excht 
There  was,  therefore,  no  variance,  and  there  woi 
dence  at  the  trial  that  the  detainer  was  for  761.,  be 
that  was  the  sum  indorsed  on  the  writ,  and  whic 
plaintiff  swore  to  as  the  debt :  for  that  sum  Ba 
was  arrested  and  detained  in  custody.  The  writ  an 
indorsement  on  it  (which  is  required  by  2  fV.  4.  c.  3! 
are  evidence  to  shew  the  amount  for  which  Sa 
had  been  arrested. 

Parxe  J.  I  have  had  considerable  doubts  ii 
course  of  the  argument,  and  at  one  time  was  dispoi 
think  there  was  a  variance  between  the  all^atior 
the  proof  J  but  on  looking  more  narrowly  into  the 
I  incline  to  think  the  declaration  is  supported  b 
(a)  See  Sched.  No.  4. 


Deak. 
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evidence.     The  declaration  states  that  Bamford  was  de^        1833. 
tained  in  custody  in  an  action  brought  in  the  Exchequer        " 
by  the  plaintiff  for  the  recovery  of  a  certain  debt,  to  wit,        ^"^^ 
a  debt  of,  76/.,  due  from  Bamford  to  the  plaintiff;  that 
is,  that  an  action  was  brought  for  the  recovery  of  a  debt, 
and  that  that  debt  was  due  from  Bamford  to  the  plain- 
tiff.    It  then  states  that  in  consideration  that  the  plain- 
tiff would  discharge  Bamford  from  such  detainer  (that  is, 
the  detainer  in  the  said  action),  the  defendant  promised 
to  give  him  his  promissory  note  for  IO5.  in  the  pound 
on  the  said  debt ;  that  is,  the  debt  due  from  Bamford  to 
Brawji  for  which  the  action  had  been  brought.     Then, 
looking  at  the  contract  itself,  I  think  the  construction  put 
on  it  by  the  counsel  for  the  plaintiff  is  right,  and  that 
the  promise  is  to  pay  half  of  an  ascertained  debt.  There 
was  no  evidence  of  any  dispute  between  the  parties  as 
to  the  amount :  for  the  letter  of  the  defendant  admits 
the   debt  to   be  the  sum   for   which   the   action   was 
brought;    the    defendant   does    not    stipulate   for  any 
further  enquiry  as  to  the  amount*     Then  the  only  re- 
maining question  is,  for  what  amount  that  action  really 
was  brought     Now  the  act,  2  JV.  4.  c,  39.,  requires  the 
amount  for  which  a  party  is  to  be  held  to  bail  to  be 
indorsed  on  the  writ ;  the  indorsement  then  is  evidence 
of  the  amount  for  which  the  action  is  brought* 

Taunton  J.  I  entirely  concur  in  the  answer  given, 
during  the  argument,  to  the  first  objection.  Upon 
^fae  principal  question  my  opinion  has  fluctuated  during 
4e  course  of  the  argument,  but  I  now  think  that  the 
plaintiff  is  entitled  to  have  a  verdict  entered  for  him. 
AU  the  averments  In  the  declaration  have  been  proved. 
The  declaration  states  that  Bamford  was   detained   in 

custody 
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custody  at  the  suit  of  the  plaintiff,  in  an  action  in 
Court  of  Exchequer:  there  is  no  doubt  about  tl 
"  and  that  the  action  was  brought  for  the  recovery  < 
certain  debt,  to  wit,  a  debt  of  76^,  due  from  Bam 
to  the  plaintiff."  Looking  at  the  terms  of  the  deCi 
ant's  undertaking,  I  think  that,  although  there  wai 
extrinsic  evidence  of  any  debt  due  from  Bamford  to 
plaintifi^  yet  when  the  defendant  says  that  be  will  gi' 
promissory  note  for  105.  in  the  pound  on  the  debt, 
pay  the  costs,  upon  the  arrival  of  a  discharge^  that  \\ 
admission  that  there  is  a  debt  due,  and  that  it  is  of 
amount  for  which  the  discharge  is  to  be  given.  1 
the  action  was  brought  for  the  recovery  of  a  cen 
debt  due  from  Bamford  to  Braum^  therefore,  is  perfe 
clear;  but  the  amount  of  that  debt  is  said  not  to 
proved ;  the  proof,  however,  was,  that  the  action  agai 
Bamford  was  brought  for  the  recovery  of  a  debt  of ' 
The  indorsement  on  the  writ  is  the  best  evidence 
that  Looking  at  each  averment  separately,  I  thi 
they  are  proved. 


I*' 

111.  ■ 

■!, 
m. 


\ 
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Patteson  J.  The  principal  question  in  this  case 
whether  there  is  a  variance  between  the  allegation  a 
proof;  and  I  think,  upon  the  whole,  there  is  not  T 
declaration  alleges,  that  Bamford  was  detained  in  ci 
tody  for  a  debt  for  which  an  action  had  been  brougl 
By  the  guarantee,  the  defendant  promises  to  give  I 
note  for  10;.  in  the  pound  for  the  debt  and  to  pay  t 
costs ;  the  promise,  therefore,  is  to  give  his  promisso 
note  for  \0s.  in  the  pound  on  a  debt  actually  subsistin 
for  which  Bamford  had  been  arrested,  and  for  whi 
the  discharge  was  to  be  given.  The  indorsement  on  t 
writ  is  good  evidence  to  shew  that  the  amount  of  t 

9X 
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sum  which  the  party  bringing  the  action  claimed  to        18S3. 

recover  was  76/.       It  was  unnecessary  to   prove   the       

averment  m  the  declaration  of  a  request  to  give  the  note,        aguina 
because,  by  the  contract  between  the  parties,  it  was  to 
be  given  on  the  arrival  of  the  discharge.     The  rule  for 
a  new  trial  must  be  made  absolute. 

Rule  absolute. 


D&AM. 


The  King  against  Jefferson.  Tkunde^, 

Nov^  23d. 


*& 


A  RULE  was  obtamed  m  last  Trtmiy  term,  calhng  Aquowammto 
1  •  •    <•  information 

upon  Robert  Jefferson  to  shew  cause  why  an  inform-  wm  moved  for 

,  r  111*  against  an 

ation,  m  the  nature  oi  a  quo  warranto,  should  not  issue,  officer  elected 

requiring  him  to  shew  by  what  authority  he  claimed  and  ,he  ground  Uiat 

exercised  the  office  of  one  of  the  trustees  for  carrying  ^J^f  {be  wr* 

into  effect  the  several  acts  of  parliament  for  reffulatinff  •°°'  ^**?  ^®*^ 

r  o  o   were  not  qua- 

the  harbour  of  Whitehaven  in  Cumberland.   The  rounds  *»**«*?  •>"*  '* 

^  was  not  shewn 

Stated  were,   "  that  a  majority  of  the  persons  admitted  for  whom  the 

▼otes  of  those 

to  vote  at  hb  supposed  election  to  that  office  were  not  persons  were 
qualified  to  vote ;  and  that  it  did  not  appear  at  the  said      Held,  that 
election  that,  he,  IL  J.,  had  a  sufficient  number  of  l^;al  2°„  the'o^c^ 
votes  to  entitle  him  to  the  said  office."     By  several  acts  "^^^^ 
of  parliament,  recited  and  continued  by  56  G.  3.  a  xliv.,  P«>^«  *1?^*!*®" 
(local  and  public),  it  is  provided  that,  upon  a  certain  >t  'v  <»  »*>• 

opposing  par- 
day  in  every  third  year,  from  and  after,  &c.,  fourteen  ties  to  shew 

persons  shall  be  chosen,  nominated,  and  appointed  by  practicjble) 

ballot  by  the  majority  of  the  inhabitants  of  the  town  of  jonty  was 

Whitehaven  at  the  time  of  such  election  dealing  by  way  bad  wtes.^ 

of  merchandise  in  goods  subject  to  certain  duties,  or 

being  master,  or  having  not  less  than  a  sixteenth  share, 

of  any  vessel  then  belonging  to  the  harbour  of  White-- 

hccvenf 
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haven,  which  persons  so  elected  shall  (with  i 
others)  be  trustees  for  carrying  the  said  seren 
into  execution.  It  was  stated  on  affidavit  in  si 
of  the  rule,  that,  on  the  day  of  election  {Augui 
in  the  year  1832,  a  ballot  was  taken  for  the  elec 
such  trustees,  and  twenty-eight  persons  were  bi 
for  as  candidates;  that  1060  persons  voted;  thi 
Jerson  had  578  votes  (the  largest  number  <^taii 
any  candidate  exc^t  one),  and  was  one  of  the  fo 
declared  to  be  elected,  and  had  since  taken  upo 
the  office ;  that  the  lowest  number  of  votes  for  an 
didate  elected  was  497,  and  the  highest  number 
candidate  not  elected,  195.  One  of  the  affidavits, 
by  a  person  who  assisted  in  taking  the  ballot, 
that  all  persons  were  admitted  to  vote  who  a: 
themselves  to  be  qualified  as  dealers.  Another  al 
stated  the  belief  of  the  deponent,  founded  upt 
knowledge  of  the  town  and  inhabitants,  and  npc 
quiries  made  by  him,  that  the  majority  of  the  p 
who  voted  for  Jefferson  were  not  qualified  inbab 
and  were  persons  not  dealing,  or  only  dealing  c 
ably,  in  articles  subject  to  the  duties,  or  were  persi 
whom  shares  in  vessels  had  been  conveyed  for  tin 
pose  of  the  election,  and  who  were  not  benei 
interested  therein ;  and,  further,  that  if  none  hut 
lified  persons  had  voted,  Jefferson  would  not  have 
elected ;  and  that  several  of  the  candidates  not  e 
had  a  majority  over  him  of  legal  votes.  There 
also  affidavits  giving  a  list  of  about  600  persoa 
had  voted  as  dealers  qualified  under  the  statute 
who,  it  was  alleged,  were  not  so  qualified,  and  of 
thirty  others,  who  had  voted  as  ship-owners,  to  < 
qualification  there  were  also  objec^ons  made.    I 
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not  ascertaine4  (except,  in  three  or  four  instances,  by  the  18SS. 
affidavits  of  the  voters  themselves,  now  put  in)  for  whom  — — 
any  of  the  disputed  votes  had  been  given.  In  opposition  against 
to  the  rule  a  great  number  of  affidavits  were  filed,  deny- 
ing the  alleged  incompetency  of  the  voters,  and  shewing 
that  parties  wishing  to  dispute  the  qualification  of  voters 
had  an  opportunity  of  doing  so  as  they  came  to  ballot, 
and  that  the  votes  of  some  were  in  fact  refused,  upon 
objections  so  taken. 

Sir  James  Scarlett  now  shewed  cause.  Assuming 
that  this  is  an  office  for  which  a  quo  warranto  would 
lie,  no  defect  of  title  is  shewn.  Nothing  is  stated  as  to 
any  persons  who  voted  for  Mr.  Jefferson^  but  a  belief 
that  many  of  those  who  did  so  were  not  qualified.  It 
is  not  said  that  any  were  objected  to  as  they  came  up. 
The  Court  here  called  upon 

CoUman  (with  whom  was  Wightman)  contra.     There 

must  be  some  mode  of  ascertaining  whether  the  party 

elected  had  a  majority  of  good  votes  or  not,  and  this  is 

a  proper  course  for  bringing  it  in  question.     \ParJce  J. 

It  has  been  objected  in  this  Court  before,  to  the  taking 

of  votes  by  ballot  on  the  election   of  a  minister  by 

parishioners,  that  it  made  a  scrutiny  impracticable,  (a)] 

Here  it  is  sworn  in  support  of  the  rule,  that  there  were 

600  bad  votes ;  the  party  shewing  cause  must  prove  that 

he  had  not  such  a  number  of  those  bad  votes  as  would 

torn  the  election  against  him.    {^Denman  C.  J.  The  bad 

votes  may  be  sifted  oflF  as  the  voters  come  into  the  room ; 

hnt  when  they  have  been  admitted  to  ballot,  how  can 

(a)  See  Favikner  v.  Elger,  4  B.  {•  C.  455,  457. 

Vol,  V.  3  K  any 
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any  scrutiny  take  place  ?j  A  candidate  migbt  proi 
he  was  dKly  elected.  Suppose,  for  instance^ 
persons  vote  in  all :  it  would  not  be  possiUc^  by  i 
striking  out  600  as  bad  from  the  whole  number 
to  ascertain  which  candidate  was  duly  dected ;  but 
could  shew  that,  after  deducting  600  from  tboM 
for  him,  he  had  still  300  good  ones,  it  would 
possible  for  any  other  candidate  to  shew  more  tb) 
good  votes.  There  is  uo  hardship  in  requiring  tl 
a  quo  warranto  went,  the  party  must  prove  affirm 
that  be  was  duly  elected;  for  that  purpose  he 
fHoduce  the  persons  who  voted.  IDenman  C  J. 
would  be  agunst  the  principle  of  the  ballot.  Teat. 
Upon  this  application  it  is  for  you  to  impugn  thi 
you  are  not  to  ask  the  Court  for  a  fishing  infon 
Parke  J.  According  to  the  mode  in  which  you  | 
case,  no  person  who  had  not  801  votes  could 
himself  duly  elected.]  ThaX  may  be  inconveniei 
a  great  injustice  would  follow  if  some  such  proo 
not  required.  The  returning  officer  migbt  admit 
he  pleased,  and  after  the  election  there  would 
means  of  investigating  the  votes.  \Tmmton3.  1 
the  vice  of  the  system :  we  are  not  bound  to 
remedy  lor  it.  Denman  C.  J.  It  might  be  remed 
pointing  out  the  bad  votes  as  tbey  came  in.  Pt 
The  only  remedy  would  be  to  exclude  bad  vc 
first] 

Per  Curiam  {a).  No  prima  &cie  case  is  ntai 
this  application.  The  officer  is  called  upon  to 
title  without  the  possibility  of  proving  it.     All  tl 

(a)  PaaatnJ.   wai  In   i 
having  gone  to  CidUkjU. 
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▼otes  may  have  been  for  the  opposing  party.     The  rule        18SS. 
must  be  discharged. 

Rule  discharged,  with  costs.        ogtUrut 

JcrrKtsoM. 


Grace  Pearson,  Thomas  Spedding,  and  James  Fridt^^ 
Pearson,  against  William  Pearson. 

ASSUMPSIT  for  work  and  materials,  for  goods  sold,  By  •  cont»ct 
°  in  writing 

and  on  the  money  counts.     Plea,  the  general  issue,  between  plain- 

Uffs  (three 

At  the  York  Summer  assizes  1832,  a  verdict  was  taken  executors)  and 

for  the  plaintiiTs,  subject  to  a  reference  of  the  cause  to  utors  heir  at 

William  Tuniery  gendeman.     The  arbitrator  made  his  i^uing  m 

award,  in  which,  after  stating  that  the  plaintiffs  were  ^I'^^p^J'^ 

executrix  and  executors  of  the  will  of  William  Pearson  ^*»** /»'*«*" 

goods  of  the 

deceased,  he  set  out  an  acrreement  in  writinfi:,  made,  t«««tor  Uiould 

^  6»  »   be  sold,  and 

March  7th,  1828,  between  the  defendant  and  the  plain-  that.sr.,  one  of 

.^  111/*.    ^®  executors 

tin  James  Pearson  of  the  one  part,  and  the  plaintins  and  plaintifls, 
Grace  Pearson  and  Thomas  Spedding  (described  in  the  the  proceeds 
said  agreement  as  two  of  the  executors  of  W.P.)  of  the  ^y^"enlTthl* 
other  part.    The  agreement  recited  that  W.  P.  deceased,  ^^^Jll^^^^' 
by  his  will,  left  all  his  real  and  personal  property  to  the  f*******  ^**  ^ 
use  of  the  said  Grace,  his  widow,  during  her  life,  and  session  of  the 

said  goods,  he 

alter  the  determination  of  that  estate,   to  the  use  of  would  j^y  to  s. 

^  the  value 

thereof,  or  give 
ncurity  for  such  payment,  on  or  before,  &c.  One  of  the  plsintiflTs  and  the  defendant  also 
VBdertook,  if  the  proceeds  of  tlie  testator's  personal  property  should  not  be  sufficient  for 
pcyment  of  the  debts,  to  raise,  and  pay  to  5.,  a  bufficient  bum  to  enable  him  to  discharge  them. 
Dcfeiidant  took  the  goods  first  mentioned,  but  did  not  pay  for  them  or  give  security,  and 
aftsrwardi,  Bnding  that  they  were  more  than  lie  wanted,  he  made  a  verbal  agreement  with 
thsplsiatiflGi,  that  he  should  select  so  much  of  the  goods  a»  he  wished  for,  and  take  the  same 
«<  the  prices  they  had  beeti  njijnmised  at,  and  that  the  residue  should  be  taken  and  sold  by  the 
FUntifi.  He  accordingly  selected  and  took  buch  goods,  (being  of  a  smaller  value  than  those 
■nt  bargained  for,)  but  did  not  pay  for  them ;  Plaintifis,  as  executors,  took  the  residue : 
^Hekl,  that  supposing  the  action  to  be  grounded  on  the  wriiten  contract,  S.  was  named 
^'^t^n  merely  as  the  agent  of  the  plaintiit's,  and  therefore  they  need  not  declare  specially 
^pOQ  the  contract  to  pay  the  money  to  him. 

Sttnble,  per  Venman  C.  J.  and  Parke  J. ,  that  the  second  contract  might  be  considered 
**  Hibuituted  for  the  first,  and  forming  a  new  and  distina  ground  of  action. 

3  K  2  James, 


s 

\ 
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James,  his  heirs  and  assigns  for  ever,  subject,  nei 
less,  to  the  payment  of  his  debts;  and  that  thei 
sn  after-purchased  estate,  not  mentioned  in  tbi 
to  which  William  Pearson,  the  defendant]  was  e 
as  heir-at-law ;  that  in  order  to  pay  the  said  d^ 
to  make  a  provision  for  the  said  Grace  Pearso 
said  William  and  Jamet  had  agreed,  with  the  com 
Grace  Pearson  and  Thomas  Spedding,  that  thi 
William  and  James  should  sell  all  the  bousebold 
and  other  personal  property  in  and  about  a  c 
messuage  called  the  Royal  Oak  Inn  (part  of  the 
purchased  estate),  and  that  the  money  to  arise 
from  should  be  received  by  Spedding  for  and  to 
the  payment  of  the  said  debts;  and  also  that  dk 
m.essuage,  and  all  other  real  property  of  the  te 
should  be  appraised  and  divided,  and  that  the  defe 
William  should  be  at  liberty  to  take  either  of  tbe 
and  after  these  recitals  (and  others  respecting 
provision  to  be  made  for  Grace  Pearson),  the  defe 
William  Peaison  did  for  himself  agree  with  the 
plaintifis,  that  in  case  he  took  possession  of  the 
suage,  household  goods,  Slc  above  mentione 
would,  upon  the  signing  of  that  agreement,  *' pay 
said  Thomas  Spedding  the  full  value  thereof^  or  j 
sufficient  security  for  the  payment  of  the  ssine 
before  the  4lh  of  April  then  next:"  and  the  deft 
and  James  Pearson  also  agreed,  that  in  case  the  pe 
property  should  not  be  sufficient  to  pay  the  tesi 
debts,  they,  the  defendant  and  James  Pearson,  < 
jointly  raise  and  pay  into  Speddin^s  hands  such  » 
would  enable  him  to  discharge  the  same.  Thearbi 
then  found,  that  defendant,  with  the  consent  of  the  | 
tiffs,  took  the  household  goods  and  personal  propa 


Peak  SON. 
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the  said  messuage,  which  were  appraised  at  1642.}  and  1833. 
were  then  the  property  of  the  three  plaintiffs  as  executrix 
and  executors  of  JV*  P.  deceased,  but  defendant  never  agninst 
paid  or  gave  security  for  the  same :  that  defendant,  after 
be  bad  so  taken  possession,  found  that  there  were  articles 
on  the  premises  which  he  did  not  want,  and  it  was 
therefore  agreed  between  him  and  the  plaintiffs,  that  he 
should  select  such  parts  of  the  said  household  goods,  &c. 
as  he  wished  to  take,  and  should  take  the  same  at  the 
prices  they  had  been  appraised  at ;  and  that  the  residue 
should  be  taken  and  sold  by  the  plaintiffs.  The  arbi- 
trator found  that  this  latter  agreement  was  not  reduced 
into  writing :  that  the  defendant  did  accordingly  select 
and  keep  goods  to  the  value  of  551.^  and  that  the  plain- 
tiffs, as  executrix  and  executors,  took  the  residue  and 
caused  it  to  be  sold ;  that  the  money  arising  therefrom 
was  received  by  the  said  plaintiffs,  as  executrix  and  ex- 
ecutors as  aforesaid ;  and  that  defendant  never  paid  or 
secured  4o  he  paid  to  plaintiffs  the  value  of  the  goods 
finally  taken  by  him,  but  that  he  had  a  set-off  against 
the  plaintiffs  to  the  amount  of  30/.  The  arbitrator  then 
set  out  the  declaration  in  this  cause,  which  contained 
no  special  count ;  and  he  directed  a  verdict  to  be  entered 
for  the  plaintiffs  for  25/.,  if  this  Court  should  be  of 
opinion  that  the  action  was  properly  brought  by  the 
plaintiflEs  as  executrix  and  executors,  and  the  declaration 
rightly  framed ;  otherwise  a  nonsuit  to  be  entered.  A 
rule  nisi  having  been  obtained  for  entering  a  nonsuit, 

Joxph  Addison  now  shewed  cause.  The  contract 
not  being  executory  but  executed,  a  declaration  in  in- 
debitatus assumpsit  was  sufficient.  [^Hoggins  contr^ 
being  called  upon  by  the  Court,  stated  as  his  objection 

3  K  3  to 
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at  the  prices  they  were  appraised  at,  yet  when  he  omnes 
to  mention  the  fareadi  of  diat  agreement,  he  says  that 
the  defendant  has  not  paid  or  secured  to  he  paidj  the  value 
of  the  goods  so  selected,  referring  to  a  stipulation  which 
18  found  in  the  first  contract  only.  Besides,  the  plain- 
ti&  were  not  immediately  and  absolutely  entitled  to  the 
proceeds  of  the  goods ;  Spedding  was  to  pay  the  debts 
ont  of  the  money  raised  upon  the  testator's  personal  pro- 
perty, and  if  it  should  not  prove  sufficient,  the  defendant, 
and  the  plaintiff  James  Pearsattj  were  to  raise  a  fund  to 
be  placed  in  Spedding's  hands  for  that  purpose.  Now, 
where  a  plaintiff  sues  for  the  payment  of  money,  his 
claim  to  which  depends  upon  certain  things  having 
been  performed  according  to  a  special  agreement,  he 
cannot  resort  to  the  common  counts,  but  must  declare 
specially ;  Gw/  v.  Gcwer  (a). 


PtAMOir 

agnifut 

PlAKaOK. 


Denman  C.  J.     I  think  the  plaintiffs  are  entitled  to 
a  verdict     Spedding  was  one  of  three  executors,  who 
agreed  to  sell  property  to  the  defendant  in  a  particu- 
lar manner  if  he  thought  fit,  and  he  was  to  pay  the 
price  to  Spedding^  to  be  applied   in   payment  of  the 
testator's  debts.     That  is  only  like  appointing  a  banker 
or  agent  to  receive  a  sum  of  money:  it  leaves  untouched 
the  question,  who  are  parties  to  the  contract  of  sale? 
And  even  if  this  were  doubtful,  the  whole  of  the  written 
agreement  was  not  carried  into  effect,  and  die  ultimate 
purchase  was  only  to  the  amount  of  551.     Nothing  is 
M<]  in  the  last  agreement  of  the  manner  in  which  the 
^oney  is  to  be  paid ;  there  is  a  contract  for  buying  and 
^ing  in  the  ordinary  way,  and  Spedding  is  not  named« 

(a)  2i/anlb.S73« 


SK   4 


In 
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In  either  view  of  the  case,  it  was  unnecessary  to  d 
specially. 

Parke  J.  1  think  the  PIaintif&  have  establis 
contract  on  which  Uiis  action  is  well  broughL  S^ 
mast  be  considered  merely  as  the  agent  of  the  exe< 
to  perform  certain  duties  which  must  otherwise  haw 
discharged  by  them.  A  contract  to  pay  to  Speddh 
a  contract  to  pay  them.  If,  indeed,  he  bad  bad  . 
tictdar  trust,  different  from  that  of  the  other  exec 
it  might  perhaps  have  been  said  that  the  agre 
to  pay  to  him  was  special,  and  should  have 
specially  declared  upon.  But  he  had  nothing 
beyond  what  the  executors  themselves  were  bou 
do.  It  also  appears  to  me  doubtful  whether  the 
sequent  transaction  did  not  raise  a  new  contract 
which  they  might  sue,  independently  of  the  former 

Taunton  J.  concurred  (a). 

Verdict  to  be  entered  for  the  plsial 


Doe  dem.  Lanodon  against  Lanooon. 

Same  against  Roe. 

'T'HE  lessor  of  the  plaintiff  having  brought  two  * 

ments   for  the    same    premises,   a  rule   nis*- 

pnmiKi,th«     obtained   by  Cowling  before  Uttledale  3.  to  tt0>: 

CounwUlMn 

procMdiDgi  dU  ^ 

tha  eort*  of  dw  tarmtc  arc  paid,  ilthough  Uic  former  aciion  wm  diicantiaMd  bew 

seot  hila  or  piM. 


actlMioftjtct- 
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proceedings  in  the  second  action  until  the  costs  of  the        1833. 

former  were  paid,  on  grounds  which  are  immaterial,  not  — — 

\      ^  .  '  Don  dem. 

having  been  mentioned  on  shewing  cause.     His  Lord-  Lamooon 

ship  directed  the  case  to  be  argued  before  the  whole  Lanoooh. 
Court. 


.  Barstam  now  opposed  the  rule,  on  the  ground  that,  in 
the  former  action,  the  plaintiff  had  not  proceeded  as  far 
as  coBsent-rule  or  plea,  and  that  the  Court  ought  not 
in  such  a  case  to  stay  proceedings,  unless  on  special  cir- 
cumstances. 

Cawlingf   in   support  of   the  rule,   contended,   that 

wherever  vexatious  or  improper  conduct  appeared   in 

the  proceedings  of  the  lessor  of  the  plaintiff,  the  Court 

^ould  stay  them,  even  though  no  trial  had  been  had ; 

^d  that  the  fact  of  the  lessor  of  the  plaintiff  having 

dropped  the  former  action  before  he  had  entered  into  a 

^nsent-rule  was  proof  of  vexation,  since,  until  that  step 

*^  been  taken,  he  was  not  liable  for  costs;   and  he 

^'^  Smith  dem.  Ginger  v.  Bamardeston  (a),  where  it 

liad  been  so  held  by  De  Grey  C.  J.,  after  consulting  the 

Judges    of  the  other  Courts.      [^Barstcrw,     There  the 

Pontiff  had  previously  brought  two  actions,  here  only 
one.] 

The  Court  (6),    however,    stopped   Coxolingf    saying, 
that  he  had  shewn  sufficient  cause;  and  made  the 

Rule  absolute. 

(«)    2  H^.  Bla.  904. 

(6)   Zf^nman  C.  J.,  Parke,  Taunton,  and  PtUtevm  Ju 
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18SS,  the  plaintiff  produced  the  bonds,  and  proved  that        18S8. 

they  had  the  common  seal  of  the  company  aflSxed  to 

them,  that  the  seal  had  been  so  a£Sxed  by  Cole,  a  clerk        agnnu 

The 

of  H.  Wright  the  chief  clerk,   Cole  being  authorized    MAMCBBSTtK 

And  Salforo 

by  the  chief  clerk  and  by  the  directors  to  affix  the  com-  Waitr  Worki 
mon  seal  to  bonds,  when  directed  so  to  do  by  the 
actuary  of  the  company ;  and  that  the  bonds  in  question 
were  executed  in  pursuance  of  orders  from  the  actuary, 
in  consideration  of  the  plaintiff's  having  given  up  cer- 
tain acceptances  of  the  company  held  by  him.  The 
plaintiff  further  put  in  a  deed,  dated  the  17th  of  April 
1815,  under  the  common  seal  of  the  company,  whereby 
they  assigned  their  property  to  trustees  for  the  benefit 
of  their  creditors,  and  in  a  schedule  thereto  the  plaintiff 
was  described  as  a  holder  of  the  bonds  in  question.  The 
defence  was  that  the  bonds  were  void,  because  they  were 
not  executed  pursuant  to  the  provisions  of  the  49  G«  8« 
€•  cxcii.  (a),  whereby  the  company  were  incorporated  and 

em* 

(a)  Sect.  7.  authorises  the  company  df  proprietors  to  raise  monej  by 
moitgage  or  asugmneiit  of  the  |nt>pertj  of  the  companyi  under  their  com^ 
mon  seal. 

Sect.  15.  directs,  that  all  future  general  assemblies  shall  be  held  upon 
tiM  first  Thwiday  in  the  months  of  Jemuary  and  July  in  erery  year,  at 
such  place  as  the  company  shall  direct^  and  that  twenty  days*  notice  of 
such  meeting  shall  be  given  by  advertisement  in  a  Mandutter  €it  London 
newspaper. 

Sect.  16.  authorises  the  company  of  proprietors,  at  their  first  general 
saaembly,  to  appoint  thirteen  persons  to  be  directors  for  conducting  the 
bonncss  of  the  undertaking. 

Sect.  18.  provides  for  the  subsequent  appointment  of  directors  by  the 
proprietors. 

Sect.  81.  enacts,  that  to  constitute  a  legal  general  assembly,  ten  pro- 
lirietors  possessing  200  shares  in  the  whole,  must  be  present. 

Sect.  23.  enables  the  company  of  proprietors,  «  at  any  general  or 
special  general  assembly,  to  order  and  dispose  of  the  custody  of  their 
common  seal,  and  the  use  and  application  thereof.'* 

Sect.  24.  enacts,  that  if  it  shall  at  any  time  appear  that,  for  the  more 

effectually 
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1833.  empowered  to  raise  money  by  mortgage  or  bond. 

was  contended  that  the  true  coDstrDctirai  oFsecLSS-wl 

""■'•  .... 

agobiri  authorized  the  company  of  propneton,  at  any  gen 

The 


effcctuaUj  putting  ibc  act  iaio  K 
the  compuij  of  proptiekm  i*  nccea^uy,  it  dull  be  Imwiii]  fbr  wnj  i 
the  propriMon,  poniwing,  in  tbe  whole,  lOD  iliarw  in  tb*  Mid  H 
taking,  to  ouuc  fourteen  dap'  notice  at  leait  to  be  giicn  of  tadi  if 
general  ainmblj,  in  one  or  more  of  tin  ifmcAeMr  and  T  iiwtiia  a 
papcn,  or  in  uich  maimer  at  tbe  oompanjr  of  ptofirietot*  ■&■!],  M 
general  aaaembly,  direct  or  appoint,  ipedfjing  in  null  ntMiGC  the  n 
and  intenliDn  of  requesting  lucfa  (pedal  general  mmeaMj,  and  dw 
whto,  and  the  place  where,  tbe  tame  ihall  be  bolden  ;  and  tbe  pKfri 
are  autboriacd  to  meet  puiauant  to  luch  notice,  and  auch  c^  tbem  aa ) 
be  pment  at  auch  ipecjal  geoeial  anemblf  ihall  proceed  to  the  eiea 
of  the  powen  bj  the  act  given  to  tbe  compan  j  of  proprieun,  with  m 
to  (ucb  matten  alone  ai  ihall  be  tpeciSed  in  auch  notice ;  and  all  i 
ticU,  orden,  or  detenninatioDa  of  the  pioprielota,  or  tbe  major  pai 
ihem  ID  met  together,  at  ererj  auch  ipedal  general  aaaoablj  (prar 
that  there  be  ten  proprietor!  preaent,  wbo  iball  be  poneaaad  of  at  I 
SCO  abana  in  tbe  undertaking),  rinll  be  n  lalid  wilb  reaped  to 
matlert  qiecJGed  in  such  notice,  aa  if  the  ume  bad  been  done  at  an  j  M 
general  anemblj. 

Sect.  S5.  autbotiiea  tbe  companj  of  proprietois  to  iMiiJnale  and 
point,  under  the  common  leal  of  tbe  compan;,  a  clerk  or  dciki, 
enact*  that  auch  clerk  or  clcrki  •hall,  in  a  premier  book  or  booka  Ic 
prorided  b]r  tbe  companj  of  proprieton  for  that  paipoaa,  anlar  and  kn 
tmc  and  perfect  account  of  the  name*  and  place*  of  aboda  of  the  mt 
propiietdn  of  the  nid  undertaking,  and  of  all  acta,  pimeeding*, 
traniBCtioni  of  the  company  of  proprieton  and  directcn  mpeOlTeiy ; 
each  of  the  laid  proprieton  of  the  undertaking  (ball  and  maj  at  all  d 
baTc  recoune  to  and  peruie  and  impact  the  nme,  and  alao  the  bod 
booka  to  be  kept  bj  tbe  diief  or  other  detk  to  the  codtpanjr  of  | 
prieton,  gratia,  and  maj  demand  and  hate  copiea  thereof,  or  anj  | 
thereof,  pajiug  the  sum  of  6<t.  for  ererj  lOOwordi  to  to  be  coped. 

Sect  S8.  enacti,  that  tbe  dirrcton  ihall  (uitject  to  the  oiden  i 
directioni  of  the  general  or  (pedal  general  aiai  iiililin)  ban  Adl  pc 
and  autboiitf  to  direct  and  manage  the  a&in  of  tb*  compaa;  of  | 
prietora ;  and  makes  other  proTi*ioni  •>  to  particular  powtn  and  dntia 
tba  director*. 

Tbe  53  G.  3.  c.  XI.,  which  receiied  the  rojal  avent  on  tfac  Id 
Wyint  1813,  aulboriaei  tbe  companj  la  raiie  a  AiRher  anm,  not  eieacc 
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or  special  general  assembly,  to  order  and  dispose  of  tLe        1833. 
custody  of  their  common  seal,  and  the  use  and  appli- 

Hill 

cation  thereof,  was,  that  bonds  which  required  the  com-        agniMsi 
mon  seal,  could  only  be  issued  in  pursuance  of  the    MANCHtmit 
resolution  of  a  general  or  special  general  assembly  duly    ^^^^  Works 
convened  and  constituted;  and  assuming  even  that  in      ComTpunj. 
an  ordinary  case  a  bond  executed  by  order  of  the  court 
of  directors  would  be  valid,  still  as  the  condition  of  the 
bonds  in  question  recited  that  they  were  given  in  pur- 
suance of  a  resolution  of  an  assembly  of  proprietors,  held 
on  the  13th  of  May  1813,  it  was  essential  to  their  validity, 
that  that  assembly  should  have  been  duly  convened  and 
constituted.     It  was  said  that  the  assembly,  improperly 
described  in  the  bonds  as  a  general  assembly  (which  can 
be  held  only  in  January  and  t/f/i^,)  must  have  been  a  spe- 
cial general  assembly ;  and  then,  according  to  sect  24., 
ought  to  have  been  convened  only  by  requisition  from 
proprietors  to  a  certain  number  and  value,  after  fourteen 
days'  notice^  and  to  have  consisted  of  a  certain  number* 
To  prove  that  the  resolution  to  raise  money  by  the  bonds 
in   question  had  been  come  to  at  a  meeting  not  duly 
convened  and  constituted,  the  defendants  produced  the 
books  of  the  company  kept  by  their  clerk,  and  it  ap- 
peared by  entries  in  them,  that,  in  January  1810,  it  had 
been  resolved  at  a  general  assembly  of  the  proprietors, 
that  the  care  and  custody  of  the  common  seal  should  be 
committed  to  //.  Wright^  the  chief  clerk,  to  be  used  and 


100,000^,  by  mortgage  or  by  granting  annuities,  and  for  that  purpose  to 
aisign  the  undertaking,  and  the  works  thereto  belonging,  under  their 
commoQ  seal,  or  (sect.  10.)  to  give  bonds  or  promissory  notes  under  the 
said  common  seal. 

Sect  14.  The  clauses  in  the  former  act,  49  £r.  3.  c.  xcii.,  to  extend  and 
apply  to  the  monies  to  be  raised,  and  all  other  matters  and  things  to  happen 
fiXii^  arise  under  this  act,  as  if  they  had  been  repeated  and  re-enacted. 

applied 
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corporation,  unless  tbe  resolation  to  mue  them  was        1833. 
passed  at  a  genend  assembly  of  proprietx>r%  or  a  special       *"~~ 

Hill 

general  assembly,  convened  according  to  the  forms        ugaiiui 

-a*  The 

directed  by  the  act  of  parliament]  This  is  the  deed  of  Mavcumwtwm, 
the  company,  for  their  seal  was  a£Sxed  to  it  by  their  WaturWoria 
authorized  agent.    The  act  empowers  the  company  to  ^^^' 

raise  money  by  bond,  but  contains  no  particular  enact- 
ment as  to  the  mode  in  which  the  seal  b  to  be  affixed 
to  it.     It  does  not,  in  terms,  require  that  that  shall  be 
done  by  order  of  a  special  general  assembly.     By  the 
resolution  of  the  first  general  assembly,  the  common 
seal  was  committed  to  the  custody  of  the  chief  derk,  to 
be  used  on  such  occasions  as  the  directors  should  order. 
Tbey  might  therefore  order  the  seal  to  be  affixed  to  any 
deed,  and  thus  bind  the  company ;  and  by  sect.  28.  of  the 
act,  the  directors  (subject  to  the  directions  and  orders 
of  the  general  or  special  general  assembly)  have  full 
power  to  manage  and  direct  the  afiairs  of  the  company. 
Any  act  done  by  them,  therefore,  in  the  course  of  such 
management,  is  valid,  if  it  be  not  contrary  to  the  orders 
of  a  general  or  special  general  assembly.    Besides,  these 
enactments  respecting  the  constitution  of  a  special  gene* 
ral  assembly  were  introduced  to  regulate  the  proceedings 
of  the  members  of  the  corporation  among  themselves, 
and  not  to  enable  the  company  to  avail  themselves 
of  any  irregularity  in  the  constitution  of  such  assemblies 
to  afoid  their  contracts  with  a  stranger;  they  are  di- 
rectory, not  prohibitory.     But,  secondly,  this  defence, 
if  available,  is  not  made  out  in  point  of  fact,  because 
the  entries  in  the  books  of  the  company  were  not  evidence 
for  them.     It  is  quite  clear  that  entries  in  the  public 
books  of  a  corporation  are  not  evidence  for  the  corpo- 
ituion,  unless  they  be  entries  of  a  public  nature ;  Mar'' 

riage 
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IB33.        riage  y.  Lajirmce{a)',  Brett  v.  Beales  and  Othe 

There  is  no  clause  in   tbe   act  expressly  maldiij 

againu  entries  evidence.  But  then  it  may  be  said  that,  i 
HiHCHunm  ai^t  (sect.  25.)  directs  that  entries  of  all  proceediogi 
Waicr'w^"  be  made  by  the  clerk,  id  books  provided  by  the 
pany,  and  that  the  members  shall  have  access  to  ii 
take  copies  of  entries,  therefore  eotries  in  soch 
are  evidence  against  the  Plaintiff,  who  is  a  mem 
this  company ;  and  that  he,  as  such,  may  be  regarde 
partner  in  a  trading  concern.  But  entries  in  the 
of  a  partnership  are  evidence  against  every  menv 
the  firm  for  this  reason,  that  the  books  are  kept 
by  one  of  the  partners,  or  by  a  clerk  of  ^1  the  pai 
tbe  partner  or  clerl^>eing  the  agent  of  all  the  me 
of  the  firm.  Now  tbe  clerk  who  kept  these  booL 
the  agent  of  the  com[JKny,  not  of  any  individual  m 
or  members.-  At  all  events,  the  bonds  id  this  cai 
recognised  by  tbe  company's  deed  of  assigament. 


Sir  J.  Scarlett  and  Tondinson  contr^.  First,  tli 
fence,  being  that  the  deed  was  not  properly  executed 
therefore  not  the  deed  of  the  corporation,  may  deal 
given  in  evidence  under  the  plea  of  non  est  factum 
need  not  be  specially  pleaded.  Secondly,  as  to  th 
missibility  of  the  books,  the  authorities  only  sheii 
entries  in  such  books  are  not  evidence  of  particular 
concerning  the  property  of  the  corporation,  and  Dd 
public  nature.  But  there  is  no  authori^  to  shev 
entries  of  the  formal  proceedings  of  a  corporation,  ms 
due  course,  and  at  a  time  when  there  can  be  no  susp 
of  a  false  entry,  are  not  evidence.     Besides,  the  phi 


(a)  SB.^A.  14S. 


(A)  lM.^il.* 
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here  was  not  a  stranger ;  he  was  a  member  of  the  com-        1833. 
pany,  and  therefore  a  partner,  participating  in  profit  and       ^— 
loss,  and  might  have  access  to  the  books  and  entries :  and        against 
partnership  books  are  evidence  against  all  the  partners.    Mamchirik 
Then,  thirdly,  the  deed  of  composition  does  not  recog-    Water  Works 
nise  the  validity  of  these  bonds,  but  only  the  existence        ompany. 
of  bonds  having  the  seal  of  the  company  duly  affixed  to 
them.     Here  the  company,  being  created  by  act  of  par- 
liament, has  not  authority  to  execute  a  deed  otherwise 
than  according  to  the  particular  terms  of  that  act    The 
words  of  the  twenty-fourth  section,  respecting  the  con- 
vening of  a  special  general  assembly,  are  not  merely 
directory  but  prohibitory ;  for  it  enacts,  that  the  act  of 
the  proprietors  so  met  shall  be  as  valid  with  respect  to 
the  matter  specified  in  such  notice,  as  if  the  same  had 
been  done  at  any  stated  general  assembly.     Now  acts 
done  at  a  general  f^embly  would  not  be  valid  unless 
the  number  of  memhers  required  by  the  act  of  par- 
liament were   present,  nor  unless  notice  of  the  place 
of  meeting  were  given.     Here  the  notice  given  for  the 
meeting  on  the  5th  of  December  1814,  did  not  specify 
the  reason  of  calling  it,  nor  was  the  required  number 
of  members  present  at  all  the  adjourned  meetings,  nor 
at  the  one  where  the  resolution  to  issue  the  bonds  was 
adopted. 

Cur.  adv.  vult. 

Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  This  action  was  on  a  bond  for  securing  100/. 
to  the  plaintiff,  who  was  a  member  of  the  company.  The 
defendants  pleaded  non  est  factum,  and  fraud  and  covin 
in  several  other  pleas,  all  of  which  were  abandoned  at 
the  trial,  which  took  place  on  the  first  plea  alone.     The 

Vox*.  V.  3  L  jury 
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1833.       jury  found  a  verdict  for  the  pl&iati£^  robject  to  a  m 

for  a  DODsuit,  if  the  Court  should  be  of  opinioD  tlu 

agai'iji  plaintiff  was  oot  enutled  to  recover. 
Uamchutik  The  plaintiff  proved  that  the  common  seal  c 
WatcrVoTlu  Company  was  affixed  to  the  bond  by  the  officer  wb 
tlie  legal  custody  of  it  (a),  and  so  threir  npoa  tb 
feodants  the  burden  of  clearly  proving  that  it  wa 
set  by  their  authority.  The  plwitiff  further  ibi 
that  the  actuary  managing  the  affiurs  of  the  con 
had  directed  that  the  bond  should  be  executed. 

The  de^dants  undertook  to  make  out  in  thei 
fence  that  though  the  bond  was  so  executed)  se 
requisitions  of  the  act  necessary  to  the  validity  of 
instruments  had  not  been  complied  with ;  aod  it 
peared  to  the  Court  that  such  evidence  migfa 
admitted  under  the  plea  of  non  est  &ctnm.  We  the 
the  doctrine  of  Wkelpdal^s  casa{b)  inapplicable* 
defendant's  case  being,  not  that  the  deed,  though 
cuted  by  them,  was  invalidated  by  collateral  mat 
but  that  having  been  executed  in  defiance  of  the  ei 
ments  which  alone  give  them  power  to  execute  i 
instruments,  it  was  not  in  point  of  law  executed  at  i 
Recourse  was  had  to  the  twenty-third  section  oi 
act,  which  places  the  common  seal  at  the  disposal  d 
proprietors  at  large:  but  we  all  think  that  this  di 
only  empowered  them  to  make  rules  and  r^ulatiou 
its  custody,  and  does  not  require  their  concnrreno 
each  particular  act  of  sealing. 

The  defendants  then  contended,  that  the  bond 
given  for  a  purpose  which  required  the  sanction  i 
special  general  assembly;  that  such  assembly  «a^ 

(a)  Ctttrkc  T.  Tht  la^ttrud  Gat  Ught  Cott^OHg,  4  A  j-  Ji.  S1J> 
(t]  5  R^,  1  IB. 
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the  act,  to  be  convened  only  by  requisition  from  pro-        18S3. 
prietors  of  a  certain  number  and  value,  after  fourteen 

Hill 

days'  public  notice;  and  that  such  meeting  should  con-        against 
sist  of  a  certain  number:  and  they  attempted  to  prove    MAvcHrsTKa 
that  all  these  important  safeguards  for  the  interest  of  the    waier  Workt 
great  body  of  proprietors  had  been  neglected  in  this        o«»panjr. 
instance,  and  the  bond  executed  by  the  resolution  of  a 
meeting  at  which  all  these  requisites  were  wanting. 

These  points  of  fact,  however,  could  only  be  esta- 
blished by  the  books  kept  by  the  clerk  of  the  company ; 
and  the  question  now  to  be  decided  is,  whether  they  are 
evidence  against  the  plaintiiF?  It  was  argued  that  they 
were,  because  he  was  a  proprietor,  and  the  books  of  a 
partnership  are  evidence  against  any  one  of  the  partners : 
and  more  particularly  as  the  act  requires  such  books  of 
the  proceedings  to  be  kept,  and  that  all  the  proprietors 
shall  have  free  access  to  them  at  all  reasonable  times. 

We  are,  however,  of  opinion,  that  the  principle  on 
which  partnership  books  are  evidence  against  the  part- 
ners is,  that  they  are  the  acts  and  declaration  of  such 
partners,  being  kept  by  themselves^  or,  by  their  autho- 
^i^y^  by  their  servants,  and  under  their  direction  and 
npedntendance.     But  the  clerk  of  the  company,  once 
^pointed,  is  subject  to  the  control   of  no   individual 
member;  and  the  free  access  provided  for  is  only  for 
^e  purpose  of  inspection.    A  proprietor  entering  into  a 
detract  with  the  company,  must  be  deemed  a  stranger  (a), 
^^  Can  be  affected  by  no  entry  made  under  orders  from 
^^  entire  body. 
'*«roI   evidence  was,  indeed,  produced,  to  shew  that 
P/aiiitiS*  was  actually  present  on  the  7th  of  Aprils 

J   See  I>in%Mt<m  ▼.  The  Imperial  Gas  Li^t  Company,  SB.^  Ad.  125. 

3  L  2  when 


IN  THE  Fourth  Year  of  WILLIAM  IV.  877 

183S. 


FiNNiE  against  Montague.  Monday, 

Nov*  25th. 

^NOfVLES  moved   for  an   order  tipon  the  signer  After  the  UnU 
of  the  writs  for  K.  B.   directing  him  to  sign  a  ccsrAct°     '^ 
uries  bill  of  Middlesex.     This  action  had  been  com-  fhfc^urtd^ 
enced  before  the  Uniformity  of  Process  Act,  2  fV.  4.  ^f^^  *!l*    „ 

*'  '  signer  of  K.  B. 

39.  came  into  operation,  and  had  been  recularly  con-  ''"*•  ^o  «gn  » 

*^  '  fa  /  pluric«  bill  of 

lued  by  alias  and  pluries  bills  of  Middlesex,     Those  Midfiirtex,  in  a 

"       ,  ^  ^  suit  commenced 

lits  had  hitherto  been  signed  by  the  officer  appointed  before  the  act, 
sign  bills  of  Middlesex.     The  Uniformity  of  Process  recommenced, 
ct,  however,   having  now  abolished  the   proceeding  b^n  barred  by 
f  bill  of  Middlesex,   the  office  for  signing  bills  of  n^tlSo^"^ 
Uddlesex  had  as  a  consequence  been  also  abolished, 
id  all  King's  Bench  writs  are  now  signed  by  the  same 
fficer.     An  application  had  been  made  to  that  officer 
0  sign  a  pluries  bill  of  Middlesex,  which  it  was  neces- 
lary  to  issue  to  continue  the  present  action ;  but  he  had 
refosed,  on  the  ground  that  his  official  seal  would  not 
*pply  to  a  bill  of  Middlesex,  but  only  lo  writs  issued 
111  the  new  form.      The   consequence  was,    that  the 
plaintiff  could  not  continue  his  action,  and,  as  a  new 
action  would  now  be  barred  by  the  statute  of  limitations, 
ne  Would  be  entirely  without  remedy. 

Per  Curiam.  It  is  reasonable  that  the  plaintiff  should 
^  enabled  to  continue  his  action ;  and  as  all  writs  are 
^^  signed  at  the  same  office,  we  think  the  signer  ought 
«'gn  this  writ. 

Rule  granted  (a). 

I  nis    Court  had  given  a  like  direction  in  Slorr  v.  Bowfef,  4  B.  ^ 
12. 
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J.   Williams  and  Tomlinson  shewed  cause  (a).     The        1833. 
Court  will,  undoubtedly,  in  an  ordinary  case,  stay  the       '    ~ 
proceedings  in  a  second  ejectment  until  the  costs  of  the      Standish 
first  are  paid ;  but  that  rule  does  not  apply  to  a  case         Roi. 
like  the  present,  where  the  second  ejectment  is  brought 
by  the  assignee  of  the  estate  of  an  insolvent  debtor,  the 
first  having  been  brought  by  the  insolvent  himself.     In 
JDoe  dem.  Chambers  v.  Law  (i),  the  second  ejectment  was 
brought  by  the  assignee  of  the  insolvent  debtor,  and 
the  first  by  the  insolvent  himself^  and  the  Court  stayed 
the  proceedings,  only  because  the  assignment  was  a  mere 
contrivance  to  defraud  the  defendant.     Here  all  fraud  is 
negatived.    The  title  of  the  assignee  accrued  after  the 
first  ejectment  was  determined  by  the  judgment  of  non- 
suit.    T.  Standishy  on  whose  demise  the  first  ejectment 
was  brought,  is  not  liable  now  to  be  sued  at  law  for  the 
oosts  incurred.      They  are  inserted   in   his   schedule. 
The  first  ejectment  was  brought  by  T.  Standish  for  his 
own  benefit ;  the  second  by  his  assignee  for  the  benefit 
of  the  creditors.     Not  only  the  parties  bringing  the  two 
qectments,  but  the  parties  interested  in  the  result,  are 
Cerent. 

Wightman  contrd.     The  general  rule  is  quite  clear, 
,  that  the  Court  will  stay  the  proceedings  in  a  second 
9^tment  until  the  costs  of  the  former  are  paid,  pro- 
filed both  be  brought  to  try  the  same  title,  Keen  dem. 
'^^el  V.  Angel  (c).  Doe  dem,  Cotterell  v.  Boe  {d) ;  and 
^^  rule  has  been  held  to  apply  to  a  case  where  the 
™^  ejectment  was  brought  by  the  father  of  the  lessor  of 

Co)    Before  Denman  C.  J.,  LUiledale,  Parke^  mnd  PaUeson  Js. 

(*)   2  Sir  W.  BL  180.        (c)  6  T.  B.  740.         (rf)  1  ChUtyU  Rep.  195. 

3  L  4  the 
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menced  an  action  at  law  against  me  for  circulating  such  1833. 
report,  and  at  my  request  he  has  consented,  on  my  ' 
paying  the  costs  of  such  action  as  between  attorney  and  a^nimt 
client,  and  making  an  apology^  to  stay  the  proceedings 
therein:  now  I,  W.  B.^  being  satisfied  that  the  said 
report  is  false,  do  hereby  apologize  to  the  said  W.  T. 
for  my  conduct,  and  express  my  sorrow  for  having 
circulated  such  report.  Dated,  &c.  W.  £•"  The  notice 
of  trial  was  countermanded;  and  the  plaintiff's  attorn ies 
sent  in  their  bill  of  costs,  65/.  75.,  to  the  defendant,  but 
he  did  not  pay  it.  A  rule  was  obtained  in  this  term, 
calling  on  the  defendant  to  shew  cause  why  he  should 
not  pay  the  plaintiff's  attomies  the  sum  of  S5L  75.,  with 
the  costs  of  this  application,  to  be  taxed  by  the  Master; 
or  why  the  plaintiff  should  not  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea,  and  the  Master  be  at 
liberty  to  tax  the  plaintiff's  costs  under  the  judgment, 
as  between  attorney  and  client.  The  defendant,  in  his 
affidavit  in  answer,  denied  that  he  had  consented  to  pay 
the  costs,  or  requested  that  proceedings  might  be  stayed. 

Thesiger  now  shewed  cause.  Supposing  there  had 
been  an  absolute  undertaking  to  pay  these  costs,  there 
is  no  authority  for  the  Court  interfering  in  a  summary 
manner  against  a  person  not  an  officer  of  the  Court, 
bat  merely  party  in  a  cause ;  and  the  words  subscribed 
hy  the  defendant,  "  whereas  IV.  T.  has  consented,  on 
^y  paying  the  costs  and  making  an  apology,  to  stay 

proceedings,"  do  not  amount  to  an  absolute  undertaking 
pay.    In  FricJcer  v.  Eastman  (a),  a  judge's  order,  that, 

^Pon  payment  of  debt  and  costs  on  or  before,  &c.  all 

(a)   11  EaUjS\9, 

proceedings 
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dear  case  to  warrant  us  in  frittering  away  the  effect  of       1833. 
such  an  agreement. 


Patteson  J.  concurred. 

Rule  absolute  for  payment  of  SSL  75.,  and 
costs  of  the  application. 


Tardkiw 
against 

BftOOK. 


The  King  against  The  Inhabitants  of  Matlock.  Mondt^, 

Nov.  ii5th4 

AT  the  Derbyshire  Midsummer  sessions    1832,  an  Wbereithaa 
order  of  removal  from  Wirksnoorth  to  Derby  was  toUiechfunnan 
confirmed,  subject  to  a  case.     Counsel  not  agreeing  in  Jt^^JJ^^o** 
the  statement,  it  was  referred  to  the  chairman  to  prepare  "***•  •  ^""^ 
a  case ;  and,  after  the  Sprinir  sessions  1833,  the  ex  parte  •ftwwwdi,  on 

,  ceitioniri,  been 

Statement  on  each  side  was  sent  to  him  for  that  purpose,  ntnrned  to  Uiu 

Court  by  Uie 

A  case  was  afterwards  returned  to  this  Court,  purporting  clerk  of  Uie 
to  be  signed  by  the  chairman.    The  attorney  for  the  ing  to  be 
respondents  was  of  opinion   that  the  statement  so  re-  cSdtmS,  tbti 
turned   did   not  agree  with   the   facts   proved  at  the  ^^ittlllk  to 
sessions ;  and  believing,  consequently,  that  it  had  not  ^'^/J*?****'  ** 
been  si^rned  or  settled  by  proper  authority,  he  wrote  to  tiorari,  on  the 

^  -^  r      r  .f»  ground  of  the 

the  chairman  on  the  subject,  sending  him  a  copy  of  the  chairman 

.     ,  .  .  .      baving  laid  that 

case  as  stated.    The  chairman,  in  his  answers,  written  in  be  did  not  re- 

-#-ki  ,^^  »  •till"!  collect  nigning 

October  and  November  1833,  said  that  he  had  no  re-  the  caw,  and 
collection  of  having  been  called  upon  to  sign  the  case,  Son^by  tb?**" 
«nd  that  he  hoped  the  counsel,  by  referring  to  the  clerk  *^™f2i,e*^ 
of  the  peace,  might  be  able  to  have  a  case  drawn  to  the  {j**^"^^m. 
*®tis&ction  of  both.     The  respondents'  attorney  having  d«^»\*h*t  ""ch 

'f  ^  case  docs  not 

applied  without  success  to  the  attorney  on  the  other  agree  with  the 

»:  1  facts  proved, 

^'oe  t<y  consent  to  the  case  being  withdrawn,  a  rule  was  and  that  de- 
^^tained  in  this  term,  calling  on  the  appellants  to  shew  the  chairman 

did  not  settle 
<»»8e  the  case. 
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Taunton  J.     li^  upon  the  argument^  the  case  should  1833. 
appear  defective,  we  can  send  it  back  to  be  re-stated :  at 

'^'^  The  Kino 

present,  you  are  calling  upon  us  for  that  which  we  have  agamsi 

,       .             .  Tbo  Inhabit- 
no  authority  to  do.  anu  of 


Matlock. 


Patteson  J.  concurred. 

Rule  discharged. 


Ford  against  Dilly.  jt^^^sth 

THIS  was  an  application  on  behalf  of  the  sheriff  of  On  ■pplication 
to  the  Court 

HantSf  under  the  Interpleader  Act,   1  &  2  fF.  4.  by  a  sheriff 
c.  58.  5.  6.,  calling  upon  the  plaintiff  and  several  other  of  the  Inter.' 
persons  to  appear  and  maintain  their  claims  to  certain  ^  third  party 
goods  seized  in  execution  in  this  suit,  or  else  relinquish  J^'5^*^^J*nJf° 
the  same;   and  to  shew  cause  why  the  Court  should  fppe*"ng»>» 

'  •'  barred  by 

not  make  such  order  in  the  premises  as  it  should  think  sect. «.  from 

further  pro- 
fit,   according   to   the   statute.     It   appeared   that   the  secutingany 

claim  brought 

sherifi^  in  executing  a  fi.  fa.  against  Dillt/s  goods  at  the  in  quesUon  by 
suit  of  Ford^  had  seized  horses,  to  which  several  other  ^^11  as  where 
persons  laid  claim.     Notice  of  the  rule  had  been  given  ^^on^s  made 
to  those  parties,  to  the  defendant,  and  to  the  plaintiff,  ^^j^^^^^J"* 
according  to  the  act,  and  all  now  appeared  except  the      The  Court, 

°  *  *  *  on  such  applic- 

defendant  and  the  plaintiff,  the  execution-creditor.   The  "'^on*  '^"'  o" 

proper  grounds 

claimants  before  the  Court  having  made  out  their  re-  shewn,  order 

the  sheriff,  or 

spective  rights  to  the  property,  the  execution 

creditor,  to  pay 
to  a  third  party 

A  V.  Richards^  on  behalf  of  one  of  the  claimants,  *u2^Jl^ut° 
contended  that  the  Court  ought  now  to  make  an  order  P«^"V«g^» 

^  daim.  his  costs 

/  for  restitution,  notwithstanding  the  plaintiff's  absence;  of  such  ap- 

for 
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for  that  he,  having  had  Dotice  of  the  rule,  aod  not 
pearing,  ought  to  be  barred  froin  any  further  pros 
Uon  of  his  claim,  according  to  sects,  of  the  act; 
clause  being  applicable  to  cases  under  sect.  6^  w 
the  sheriff  seeks  relief,  as  well  aa  under  sect  I.,  w 
the  relief  is  sought  by  a  defendant.  IFoBftt,  an 
curiffi,  stated  that  the  Court  of  Exchequer  hac 
held  (a).]  Richardt  also  contended  that  the  sheriff 
been  to  blame,  having  seized  horses  in  the  stables 
truner,  for  'a  debt  due  from  the  owner  of  the  stat 
and  he  suggested  that  either  the  sheriff  or  the  phu 
should  pay  his  client's  costs  of  appearing  to  this  t 
to  which  point  he  cited  Bryant  y.  Iket/{b). 

Jeremy,  for  the  sheriff,  denied  that  he  had  beei 
fault,  or  ought  to  be  charged  with  costs. 

TTie  Court  made  the  following  rule  (recidng  thai 
person  appeared  on  behalf  of  the  plaintiff  or  defii 
ant): — That  the  sheriff*  do  forthwith  deliver  up  to* 
(naming  the  several  claimants  who  appeared)  respectiv 
the  property  claimed  by  them,  taken  in  execution  io 
cause ;  and  that  it  be  referred  to  the  Master  to  detent 
whether  the  sheriff  or  the  plaintiff  do  pay  to,  &c.  | 
claimants  who  appeared)  respectively,  their  costs 
appearing  before  this  Court,  and  that  the  said  costs 
paid  accordingly. 

(a)   Sn  Ptrlmt  T.  BtiUm,  H  Tyr.  51. 

(ij    1  Doui.   Pnrt.    Cati,  1S8.      And  M*  PerUnt  T.  AnM%  A 

dttd. 


END    OF    HICHAELHAS  TEBM. 
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ARGUED  AND  DETERMINED  ^S^*- 


IN  THS 


Court  of  KING'S  BENCH, 


IN 


Hilary  Term, 


In  the  Fourth  Year  of  the  Reign  of  William  IV. 


FoRSTER  against  Taylor. 

ASSUMPSIT  for  the  price  of  fifteen  firkins  of  but-  ^®^f  ^^;,^ 

ter  sold  and  delivered  by  plaintiff  to  the  defendant  •"  "  ^n  Act     foJrU 

-^t  the  trial  before  Patteson  J.  at  the  Carlisle  Spring  Abates  and      f^^^^ 
**^i2es  18S2,  the  following  facts  appeared:  —  The  plaui-  packing,  fA^^tv  6 

^ff  "WB^  a  farmer,  and  defendant  an  innkeeper,  both  SaieorButter,** 
'aiding  in  the  county  of  Cumberland.  The  contract  c^r,^!2tber 
f^^f  the  purchase,  and  also  the  delivery  of  the  butter,  ^I^lfol^'"^ 

packing  butter, 
tqaired  to  brand  his  Christian  and  surname  on  such  vessel,  together  with  the  eiaa  weight 

Q^*^  ^'^ereof,  or  in  default  thereof,  he  is  to  forfeit,  for  eveiy  such  resael  not  to  marked, 

^.  Byr  sect.  3.  every  dairyman,  farmer,  &c.,  who  shaU  pack  any  batter  for  sale,  shall 
.     ^e  same  in  vessels  so  made  and  marked  as  aforesaid,  and  shall  brand  his  Christian 

^  ^^*^ne  on  different  parts  of  the  vessel,  therein  described,  and  on  the  batter  contained 

Til       •''*■  ••-1,  upon  penalty  of  forfeiting,  tor  every  default^  51* 


^^  acrftlon  brought  by  a  farmer  to  recover  the  price  of  fifteen  firkins  of  butter  sold  by 
^eht    ^^  i^dant,  it  appeared  that  the  firkins  were  not  marked  according  to  the  act : 
pj^  ^^^mx,  the  provisions  which  required  the  vessel  to  be  branded  with  the  name  of  the 
&c.,  being  intended  for  the  protection  of  the  public  against  fraud,  indirectly 
sale  of  butter  in  vessels  not  properly  marked ;  that  the  subject-matter  of  this 
i  n  such  a  state,  from  the  vessels  not  being  properly  marked,  that  the  sale  of  it 
^  by  act  of  parliament ;  and  consequently,  that  the  contract  of  sale  was  void» 
^ff  could  not  recover. 

that  although  there  was  a  penalty  imposed  in  the  same  clause  of  the  act, 
the  ihtug  to  be  done,  yet  the  remedy  of  the  public  against  a  person  infringing 
not  thereby  limited  to  a  proceeding  for  the  penalty ;  bat  that  the  clause 
against  him  as  a  defence  to  an  action. 

were 
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were  proved;  t>ut>  after  the  plitindff  had  cloM 
case,  it  was  objected  that  the  statutes  of  36  G.  3. 
and  38  G.  3.  c.  73.  (a),  having  made  sever^  enacl 
relative  to  the  sale  of  butter,  the  plaiotiff  shouh 
proved  that  those  requbites  had  been  complied 
and,  not  having  done  so,  could  not  recover.  The  h 
Judge,  however,  was  of  opinion  that  the  plainti 
not  bound  to  give  the  evidence  as  part  of  hi 
ginal  case,  but  that  the  onus  lay  on  the  defend 
prove  that  the  plaintiff  had  not  complied  wil 
statutes.  The  defendant's  case  was  then  gone 
and  the  jury  found  that  there  was  a  deficiency 
weight  of  the  butter  (the  evidence  as  to  that  beiii 
seven  firkins  of  the  butter  fell  short  of  the  weig 
quired  by  36  G.  3.  c.  86.),  and  also  that  the  cask 
not  marked  according  to  the  directions  of  the 
A  verdict  was  entered  for  the  plaintiff  for  15/.  1] 
which  allowed  1/.  to  be  deducted  for  the  deficte 
weight  {twenty-four  pounds),  and  the  defendan 
liberty  given  him  to  move  to  enter  a  nonsuit. 

Cowtenay  and  Blacklmme,  in  Hilary  term 
shewed  cause.  (6)  The  fact  of  the  firkins  of  butt 
having  l)een  branded  and  marked,  and  of  some  of 
not  having  the  proper  weight,  does  not  invalids 
contract  of  sale.  The  acts  of  parliament  prescril 
,  tain  regulations  for  carrying  on  the  trade  in  buttei 
among  others,  that  every  tub,  firkin,  Sec.,  shall  c 
a  specific  quan^ty,  and  shall  be  branded  with  the 
of  the  cooper,  packer,  dairyman,  or  seller  of  I 
It  contains  no  clause  avoiding  a  contract  of  sal 


(a)  See  tbc  cUuie*  Kt  out  in  ihe  judgment. 
(A}  Before  LilUidaU,  TatuUun,  uid  FaOaait  J*. 
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respect  to  which  these  i^ulations  have  not  been  ob-        1834. 
flenred;  bat  it  imposes  a  penalty  for  the  violation  of  each 
of  them.     Th^i,  in  thb  case^  there  has  been  no  more        againu 
than  a  breach  of  a  parliamentary  regulation  protected 
by  a  penalty;  and,  according  to  Johnson  v.  Hudson  {a\ 
Brown  ▼•  Duncan  {b\  and  JVethereU  y.  Jones  {c)j  the 
contract  of  sale  is  not  avoided.     It  may  be  said  that 
these  statutory  provisions  were  intended  to  protect  the 
buyer  against  the  fraud  of  the  seller,  and  therefore  that, 
according  to  Ldm  v.  Hodson{d)j  the  contract  of  sale 
was  void.     There  the  17  G.  S.  c.  42.  had  required  bricks 
made  for  sale  to  be  of  certain  dimensions,  and  given 
a  penalty  for  breach  of  this  regulation,  but  did  not 
expressly  avoid   every  contract  for  the  sale  of  bricks 
of  less  than  the  required  dimensions;  still  a  contract 
for  the  sale   of  such    bricks  was    held  to    be  void. 
That  decision   is  open   to  this  objection,  —  that  the 
act,  being  penal,   ought  not  to  have  been  extended 
by  construction;  and  that  the  legblature,  when  it  im- 
posed a  penalty  for  breach  of  the  regulation,  must  be 
taken   to  have  given  all  the  remedy  intended.     It  is 
unnecessary,  however,  to  impugn  the  authority  of  that 
case,  for  it  is  distinguishable  from  the  present;  since, 
assuming  that  the  imposition  of  a  penalty  for  breach  of 
the  provision,  that  bricks  made  for  sale  should  be  of 
a  certain  size,  vitiates  a  contract  made  for  the  sale  of 
bricks  of  less  dimensions ;  here,  in  the  stat.  36  G.  S. 
C.86.,  is  a  clause  (subsequent  to  those  which  require 
die  tubs,  &c.,  to  contain  the  proper  weight,  and  to  be 
marked  in  the  manner  specified)  which  recognizes  the 
validity  of  a  contract  of  sale,  even  though  those  requi- 

(a)  1 1  £<uf,  180.  {b)  10  B.  ^  d  93. 

(c)  SB.iAd.'22U  (d)  2  Camp,  1 47.    11  Eati,  SOIX 

Vol.  V.  3  M  sites 
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hibitioD,  and  the  thing  is  unlawful,  though  there  be  no        J  834. 
prohibitory  words  in  the  statute;  as  where  a  statute  " 

r        .  .  .  F0R8T«R 

inflicts  a  penalty  for  making  a  particular  contract,  as  a  ^aina 
aimoniacal  or  usurious  contract,  the  contract  is  void.  In 
Law  V.  Hodson  (a),  the  statute  required  bricks  made  for 
sale  to  be  of  certain  dimensions,  and  gave  a  penalty  for 
breach  of  that  regulation ;  and  that  being  intended  to 
protect  the  buyer  against  the  fraud  of  the  seller,  was 
beld  to  render  void  any  contract  for  the  sale  of  bricks 
of  less  than  the  required  dimensions.  There  it  was 
argued,  as  here^  that  the  legislature  had  not  avoided  the 
contract,  but  only  subjected  the  brick-maker  to  a  pe- 
nalty. The  decision  in  Little  v.  Poole  {b)  proceeded 
on  the  same  principle,  and  there  Law  v.  Hodson  {a)  was 
recognised  as  authority.  In  Langton  v.  Hughes  {c)^  a 
druggist  (after  the  stat  42  G.  3.  c.  38.,  which  prohibited 
the  using  of  any  thing  but  malt  and  hops  in  brewing 
beer,  but  before  the  51  G.3.  r.  87.,  which  prohibited 
druggists  from  selling  to  brewers  under  a  penalty),  sold 
and  delivered  drugs  to  a  brewer,  knowing  that  they 
were  to  be  used  in  brewing ;  and  it  was  held  that  he 
could  not  recover  the  price  of  them,  because  the  object 
of  the  former  statute  was  to  protect  the  public  health. 
There,  also,  it  was  contended  that  the  selling  and  buy- 
ing were  not  prohibited ;  and  Law  v.  Hodson  was  cited, 
•nd  recognised  by  the  Court  In  Beniley  v.  Bigtiold{d) 
U  was  held,  that  a  printer  cannot  recover  for  labour  and 
^Qaterials  used  in  printing  any  work,  unless  he  affixes 
'''s  name  to  it  pursuant  to  the  39  G.  3.  c.  79.  s.  27., 
^®  provision  being  mode  for  public  purposes;  and 
^^  the  argument  was,  that  the  statute  contained  no 

^**)  I  1   jE€ut,  soa  (6)  9  P.i  c.  soo. 

(^)  I    J%f.  ^  S.  593.  (rf;  5B,iA.  335. 

3  M  2  pro- 
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L.ITTLEDALE  J.,  in  the  course  of  this  term,  delivered  1884*. 

the  judgment  of  the  Court.    After  stating  the  facts  of  

1_  i        l^  •  I  •     •  FORSTI* 

the  case,  and  that,  m  the  opmion  of  the  Court,  the  againu 


learned  Judge  i¥as  perfectly  right  in  holding  that  the 
onus  lay,  at  all  events,  on  the  defendant  to  prove  that 
the  plaintiff  had  not  complied  with  the  statutes,  his 
Lordship  proceeded  as  follows :  — 

Upon  the  question  of  deficiency  of  weight,  there 
could  be  no  ground  for  a  nonsuit,  because,  as  to  eight 
of  the  casks,  there  was  no  evidence  that  they  were  de- 
ficient in  weight,  and  the  contract  not  being  for  one 
entire  sum  for  the  whole  parcel,  but  at  the  rate  of  so 
mudi  per  firkin,  the  plaintiff  would  be  entitled  to  re- 
cover for  as  many  firkins  as  were  of  full  weight 

On  the  other  point,  that  the  casks  were  not  marked 
according  to  the  directions  of  the  acts  of  parliament,  we 
should  be  rather  disposed  to  think,  on  a  perusal  of  the 
Judge's  notes,  that  there  was  scarcely  sufficient  ei^idence 
fisr  the  jury  to  have  come  to  the  conclusion  they  did ; 
but  we  must  take  the  finding  of  the  jury  to  be  right,  as 
there  is  no  question  about  a  new  trial,  and  the  amount 
of  the  damages  is  not  so  large  as   that  it  should  be 
gnnted  as  on  a  verdict  against  evidence.     The  title  of 
^  act  of  S6  G.  8.  c.  86.  is  "  An  Act  to  prevent  abuses 
^  frauds  in  the  packing,  weight  and  sale  of  butter, 
**"  to  repeal  certain  acts  relating  thereto."     And  the 
^Je  of  the  act  of  38  G.  3.  c.  73.  is  «  An  Act  for  amend- 
^  and  rendering  more  effectual  an  act  made  in  the 
wiuty-sixth  year  of  the  reign  of  his  present  Majesty,'* 
*««*tuled,  &c.  (giving  the  former  Ude). 
-^he  former  acts  made  on  this  subject  are  one  of  the 
^14?  Car.  2.  c.  26.,  of  which  the  title  is  "  An  Act  for 
''^^ing  of  the  abuses  committed  in  the  weight  and  false 

3  M  3  packing 
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amongst  other  things,  **  that  the  act  was  much  avoided 
by  concealing  the  places  of  abode  of  the  coopers  making 
the  vessels,  and  of  the  dairymen  or  other  packers  of 
butter,"  enacts,   '^  that  every  cooper  or  other  person 
making  such  vessel,  shall,  on  the  bottom  of  the  vessel  on 
the  outside,  in  addition  to  his  Christian  name  and  sur- 
name, brand  the  name  of  his  place  of  abode  or  dwelling 
in  the  manner  directed,  or  in  default,  shall  forfeit  and 
pay  the  sum  of  10^."     The  second  section  directs,  ^^  that 
every  factor  or  agent,  who  shall  buy  or  sell,  or  for  the 
purpose  of  sale  have  in  his  custody  any  vessel  contain- 
ing butter  for  sale,  not  made  and  marked  according  to 
the  directions  of  the  act,  shall  forfeit  and  pay  205."     It 
b  to  be  observed  of  the  latter  act,  that  although  it  re- 
cites that  the  former  act  had  been  evaded  by  concealing 
the  places  of  abode  of  the  dairymen  and  other  packers 
of  butter,  yet  the  enacting  part  leaves  them  out,  and  only 
mentions  coopers  and  other  persons  making  the  vessels. 
The  36  G.  3.  contains  several  provisions  as  to  the 
weight  of  the  butter  in  each  cask,  the  not  mixing  one 
kind  of  butter  with   another   kind,  and   the  mode   of 
salting  the  butter,  but  which. are  not  now  the  subject  of 
discussion ;  but  the  provisions  as  to  marking  the  names 
are  made  with  a  view,  that  if  the  butter  be  made  or  put 
up  in  a  way  contrary  to  the  directions  of  the  act,  or  be 
otherwise  liable  to  be  complained  of,  the  person  who  is 
^tggrleved  may  know  where  the  original  fault  is  com- 
mitted, and  be  able  to  obtain  redress. 

As  the  jury  have  found  that  the  casks  were  not  marked 

according  to  the  act,  it  is  to  be  considered  what  effect 

«iat  has  as  to  the  present  action.     In  Bartlett  v.  Viner^ 

'Sported  in  Carthew^  252.,  Lord  Holt  says,  that  "  every 

^ntract  made  for  or  about  any  matter  or  thing  which  is 

3  M  4  prohibited 


1834. 
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22  Car.  2.  c  8.  x.  9.  having  enacted,  that  if  any  person  1834. 
shall  bay  or  sdl  any  com  by  any  other  measure  than 
the  Winchester  bushel,  he  shall  ibrfeit  40s.;  and  the 
22  &  23  Car.  2.  c.  12.  s.  2.  having,  besides  the  former 
penalty,  imposed  the  further  penalty  of  losing  the  com 
or  the  value;  and  as  it  appeared  that  the  hobbett  was 
an  uncertain  measure,  it  was  held,  that  it  was  a  sale  in  a 
manner  prohibited  by  the  statutes  of  Car.  2.,  and  that 
the  plaintiff  could  not  recover.  It  must  be  observed, 
that  the  selling  by  customary  measure  b  now  authorised 
by  the  5  G.  4.  c  74.  under  certain  restrictions.  Lditle  v. 
Poole  (a)  was  an  action  to  recover  the  price  of  some 
cobIs.  The  47  G.  S.  sess.  2.  c.  IxviiL  contains  several  se- 
gulations  as  to  the  sale  of  coals ;  it  directs  the  vender  to 
deliver  to  the  purchaser  a  ticket  which  is  to  contain  the 
number  of  sacks,  the  name  of  the  coals  sent,  the  name 
of  the  vender,  and  the  name  of  the  labouring  meter,  and 
it  subjects  the  vender  of  the  coals  for  not  doing  so  to  a 
penalty  of  20/.  The  ticket  did  not  follow  the  directions 
of  the  act  as  to  the  labouring  meter ;  and  it  was  held, 
that  as  the  provision  of  the  act  was  to  protect  the  buyer 
against  the  fraud  of  the  seller,  the  seller  was  not  entitled 
to  recover  the  price.  These  cases  more  particularly 
apply  to  the  acts  of  parliament  which  are  considered  as 
being  for  the  protection  of  parties  to  a  contract  of  sale. 

There  are  several  other  cases  where  acts  of  parlii^ 
ment  have  been  infringed  in  other  respects.  In  one  of 
Langton  v.  Hughes  (A),  the  plaintiffs  were  druggists,  and 
they  sold  drugs  to  the  defendants,  who  were  brewers, 
knowing  that  they  were  to  be  used  in  the  brewing  of 
beer,  which  was  contrary  to  the  provisions  of  an  act  of 

(a)  9  «.  ij  C  I9y.  (6)  I  AT.  4f  &  593. 

par- 


FouriK 
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parliament ;  and  Lord  Elienborough  there  BtateSj 
may  be  taken  as  a  received  rule  of  lav,  that  ^ 
done  in  contravendon  of  tbe  provisioos  of  an  act 
liament^  cannot  be  made  tbe  sut^ect-matter  of  an 
There  are  other  cases  where  contracts  have  been  n 
the  Lord's  day,  which  are  within  the  statute  of  29 
c.  7.  Others  arising  out  of  transacuons  connecti 
smuggling.  Othercosesarisiogout  of  transaction 
the  name  of  the  printer  has  not  been  inserted 
document  published.  Others  arising  out  of  a 
relaUng  to  unlicensed  places  of  public  exhibi 
resort,  which  are  carried  on  in  a  manner  not  aut 
by  law.  Others  ariiiing  out  of  disabilities  in  at 
and  apothecaries  not  having  the  proper  certific 
practice.  Others  out  of  illc^  insurances :  the 
of  which  several  cases  need  not  be  enumeratec 
the  general  principle  is  laid  down,  that  where  tl 
visions  of  an  act  of  parliament  have  been  in&inj 
contract  can  be  supported  arising  out  of  it. 

There  are,  however,  some  cases  where  the  n 
been  held  not  to  apply ;  as  in  Johtuon  v.  Hut 
where  the  plainti^  a  fiictor,  sold  tobacco  s^ai 
had  not  entered  himself  as  a  dealer  in  tobacco,  ii 
he  a  licence,  and  the  tobacco  went  without  a  | 
and  it  was  held  that  the  plaintiff  might  recoi 
price,  as  there  was  no  fraud  intended,  and  the 
nothing  in  the  act  which  rendered  the  contract 
and  it  was  only  a  breach  of  revenue  regulatira 
tected  by  a  penalty,  by  which  we  apprehend  is 
understood  revenue  regulations  meant  to  attach 
plaintiff  personally,  and  affect  him  with  the  pet 
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order  to  secure  the  licence  duty,  but  in  no  way  to  pro-        18S4. 
hibit  the  contract     It  is  to  be  observed  also  that  the       1 

FORSTIK 

court  intimate  that  the  plaintiff  was  not  to  be  considered        againsi 
as  a  dealer  in  tobacco  at  all  within  the  meaning  of  the 
act.     In  Brown  v.  Duncan  (a)  the  five  plaintiffi  carried 
on  business  as  distillers.     By  the  statute  6.  G.  4.  c.  81. 
5.  7.,  each  person  who  is  a  distiller  ought  to  be  named 
in  the  licence ;  and  by  another  act,  no  person  who  is  a 
vender  or  retailer  of  spirits,  ought  to  be  licensed  as  a 
distiller  within  the  limited  distance.     One  of  the  plain- 
tiffs was  not  named  in  the  licence,  and  he  carried  on 
'the  business  of  a  retailer  of  spirits  within  the  limited 
distance.     But  notwithstanding  this,  the  plainti£Fs  were 
held  entitled  to  recover  the  price  of  the  whisky  sold  in 
their  trade  as  distillers,  which  had  been  guaranteed  by 
the  defendant ;  for  there  had  been  no  fraud  on  the  part 
of  the  plaintiffs  on  the  revenue,  though  they  had  not 
complied   with   the  excise   r^ulations,   which   it   was 
thought  wise  to  adopt,  in  order  to  secure,  as  far  as  might 
be,  the  conduct  of  the  trader  in  such  a  way  as  was 
deemed  most  expedient  for  the  benefit  of  the  revenue, 
and  the  plaintiff  was  held  entitled  to  recover.     These 
regulations  were  considered  to  be  of  the  same  nature  as 
those  referred  to  in  the  case  of  Johnson  v.  Hudson,  not 
directly  or  indirectly  prohibitory  of  the   contract  on 
which  the  action  was  brought. 

In  WethereU  v.  Jones  (A),  the  plaintiff  was  a  rectifier 
of  spirits,  and  sold  spirits  to  the  defendant,  who  was  a 
confectioner.  The  spirits  were  above  proof,  though 
described  in  a  permit  as  being  under  proof.  It  was 
held,  that  the  statute  6  G.  4.  c.  80.  did  not  apply  to  dis- 

(a)    10  B.  ^  C.  95.  {h)  3  B.  ^  Ad.  221. 

tillers 


Tatlor. 
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penalty  is  given  in  a  separate  clause.  In  the  case  of  18S4. 
indictments  arising  out  of  provisions  in  acts  of  parlia- 
ment  which  subject  parties  to  penalties,  where  the  agairui 
penalty  is  given  in  the  same  clause  which  enacts  the 
offence,  it  has  been  held,  that  if  the  offence  was  not  one 
at  common  law,  you  cannot  have  a  general  indictment 
for  the  offence  under  the-  act  of  parliament,  and  can 
only  proceed  for  the  penalty.  In  Rex  v.  Wright  {a\ 
which  was  an  indictment  against  the  defendant,  and 
charged  that  he,  being  a  spiritual  person,  did  take  to 
farm  several  lands  against  the  statute  of  21  Hen.  8. 
€•  IS.  s.  1.,  on  an  application  to  quash  the  indictment, 
Lord  Mansfield  said  he  always  took  it,  **  that  where  new- 
created  offences  are  only  prohibited  by  the  general 
prohibitory  clause  of  an  act  of  parliament,  an  indictment 
will  lie;  but  where  there  is  a  prohibitory  particular 
clause  specifying  only  particular  remedies,  there  such 
particular  remedy  must  be  pursued ;  for  otherwise  the 
defendant  would  be  liable  to  a  double  prosecution : — one 
upon  the  general  prohibition,  and  the  other  upon  the 
particular  specific  remedy.''  The  same  limited  rule, 
however,  does  not  seem  to  have  been  adopted  in  civil 
actions,  so  as  to  confine  the  proceedings  against  the 
party  offending  to  the  penalty ;  and  we  are  not  aware 
that  the  observation  of  Lord  EUetibarougk  as  to  the 
penalty  being  given  by  a  separate  clause  has  been 
noticed  at  any  other  time ;  and,  indeed,  in  many  of  the 
coses  which  have  occurred,  the  penalty  is  given  in  the 
same  clause.  Upon  the  whole  of  this  case,  we  are  of 
opinion  that  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 

(a)  1  Burr.  543. 
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had  come  of  age.     The  Lord  Chief  Justice  directed  the        18S4. 
jury  to  find  a  verdict  for  the  plaintiff. 


Piatt  now  moved  for  a  new  trial,  and  contended,  first, 
that  some  evidence  ought  to  have  been  given  to  shew 
that  the  letter  was  written  at  or  about  the  tinUe  it  bore 
date,  or,  at  least,  before  the  defendant  attained  bis  full 
age;  secondly,  that  the  language  of  the  letter  did  not 
amount  to  a  promise  to  pay,  but  a  mere  request  to  a 
third  person  to  pay  on  the  defendant's  account  a  sum 
€>f  money  to  the  plaintiff  out  of  a  particular  fund; 
and,  thirdly,  that  if  the  letter  did  amount  to  a  pro- 
mise to  pay,  it  did  not  support  any  count  in  the 
declaration.  The  contract  in  the  special  count  to 
pay  according  to  the  tenor  and  effect  of  the  bill  of 
exchange  was  alleged  to  have  been  made  on  the  19th 
of  June,  If  the  letter  amounted  to  a  promise,  that 
promise  was  made  on  the  22d  of  June.  [Taunton  J. 
Where  a  voidable  contract  is  made  by  a  party  under 
age,  and  ratified  after  he  has  attained  his  full  age,  is  it 
not  usual  to  declare  on  the  original  promise  ?  The  first 
promise  here  was  voidable  only,  (a)  As  soon  as  it  was 
ratified,  it  became  binding  ab  initio.  Patteson  J.  If  the 
defendant  had  pleaded  infancy  specially,  the  plaintiff 
might  have  replied,  that  after  he  had  attained  the  age 
of  twenty-one  years,  he  assented  to  and  ratified  and  con- 
firmed the  several  promises  in  the  declaration.  And 
the  letter  would  be  good  evidence  to  support  that  re- 
plication, for  it  is  an  order  to  the  defendant's  agent  to 
pay  the  very  money  for  which  he  had  given  the  bill. 
Ldttledale  J.  The  case  might  be  different  if  the  defend- 

(a)   GUtbi  ▼.  MerriUy  3  TawU.  307. 

ant 


HUMT 

agaitut 
Mabsit. 
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0  the  employ  of  the  defendant  in  the  capacity  and  on        1834. 
i  terms  aforesaid,  and  continued  in  such  employ  until       .*! 

1  28th  of  January  1833;  and  although  the  plaintiff,        ^fi^*'^ 
the  day  and   year  last  aforesaid,   was  ready  and 

lling  to  continue  in  the  employ  of  the  defendant  for 
3    remainder   of   the   said  year,   yet  the  defendant 
used  to  suffer  him  so  to  continue,  and  discharged 
n    therefrom   without    any  reasonable  or  probable 
use.     The  second  count  stated  the  contract  to  be  to 
ntinue  the  plaintiff  in    such   employment   until   the 
piration  of  six  months  from  and  after  notice  given  by 
3  plaintiff  or  defendant  to  the  other  of  them  of  his 
;ention  to  put  an  end  to  such  service,  or  else  to  pay 
e  plaintiff  a  proportionate  part  of  the  said  wages  for 
:  months.     The  third  count  differed  from  the  second 
stating  the  contract  to  be  to  employ  the  plaintiff  until 
d  after  the  expiration  of  three  months  after  notice; 
e  fourth  count  stated  it  to  be,  to  employ  the  plaintiff  in 
fendant's  service  until  the  expiration  of  a  reasonable 
riod  from  and  after  notice  to  determine  such  service, 
bere  was  also  an  indebitatus  count  for  wages.     Plea, 
neral  issue.      At  the  trial  before  Denman  C.J.,  at 
e   London   sittings   after  Michaelmas  term   1833,    it 
ipeared  that  on   the  5th  of  March  1832,  the  plain- 
f  entered   into   the  service  of  the  defendant,   who 
fned  the  following  paper :  —  "  William  Cash  engages 
pay  Thomas  Fawcctt    VlL  \0s,   per  month   for   the 
'St  year,    and    advance   10/.   per    annum    until    the 
lary  is  180/.,  from  the  5th  of  March  1832."      The 
aintiff  continued  in  the  defendant's  service  until  the 
)th  of  January  183S.     The  plaintiff's  wages  had  been 
lid  monthly  to  the  5th  of  January  1833,  and  this 
Vol.  V.  3  N  action 


Cash. 
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an  absolute  agreement  for  one  year,  than  for  four  years.  1834. 
Then  if  that  be  so,  the  payment  of  the  wages  monthly  " 
bemg  the  only  circumstance  from  which  the  duration  of  a^ainu 
the  contract  can  be  collected,  it  is  a  contract  for  one 
month  only.  [Patteson  J.  In  Beestofi  v.  Collj/a-  {a)  the 
plaintiff  served  the  defendant  as  clerk  for  a  number  of 
years,  and  his  salary  during  one  year  was  paid  quar- 
terly, but,  during  the  last  six  years,  monthly;  and  it 
was  held  that  the  payment  of  the  wages  monthly,  did 
not  rebut  the  general  presumption  that  the  hiring  was 
for  a  year.]  There  a  yearly  contract  was  to  be  inferred 
from  the  continuance  of  the  service,  and  the  payment 
of  the  salary  during  the  one  year  quarterly.  Assuming 
this  to  be  a  contract  for  a  year,  it  was  determinable  by 
a  month's  notice,  and  ought  to  have  been  declared  on 
accordingly.  Then  as  to  the  other  three  counts,  there 
was  no  proof  of  any  contract  to  employ  the  plaintiff 
until  the  expiration  of  six  or  three  months,  or  of  a  rea- 
sonable period  after  notice  by  either  party  to  determine 
the  contract. 

Denman  C.  J.  It  seems  to  me  that  the  contract 
alleged  in  the  first  count  of  the  declaration  was  proved. 
The  general  rule  is,  that  if  a  master  hire  a  servant, 
without  mentioning  the  time,  that  is  a  general  hiring, 
and  in  point  of  law  a  hiring  for  a  year.  Then,  as- 
suming that  the  agreement  in  this  case  does  not  specify 
the  period  for  which  the  service^or  employment  was  to 
continue,  it  must  be  taken  to  be  a  contract  for  a  year's 
service ;  and  if  a  general  hiring  is,  in  point  of  law,  a 
contract  for  one  whole  year,  the  stipulation  here  that 

(a)  4  Bing.  309. 

S  N  2  there 
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18S4.       there  is  to  be  an  advonce  of  lOi.  per  aonn 
'  salary  is  180/^  does  not  make  it  less  a  i 

w>™*        a  year. 

LiTTLEDALE  J.  The  agreement  proved  i: 
warehouseman  12/.  105.  per  month  for  thi 
and  an  advance  or  10^.  per  annum  until  t 
ISO/.  The  parties,  therefore,  contemplatec 
the  contract  was  to  condnue  for  one  year  a 
and,  secondly,  that  it  might  continue  for  foi 
case  there  was  to  be  a  yearly  advance  of  sah 
case  of  domestic  servants,  the  rule  is  well 
tliat  the  contract  may  be  determined  by  a  mc 
or  a  month's  wages;  but  that  depends  u[ 
Here  no  custom  having  been  proved,  the  cc 
be  taken  to  have  been  a  hiring  for  a  year. 


Tauxton  J.  I  am  of  the  same  opinion. 
stance  of  the  first  count  is,  that  the  defendan 
to  retain  and  employ  the  plaintiff  in  his  t 
warehouseman  for  one  whole  year;  the  agreen 
was,  Jt'.  Cash  engages  to  pay  2*.  Fasxett  1 
month  for  the  first  year,  and  an  advance 
annum  until  the  salary  is  ISO/.  That  impo 
contract  was  to  continue  in  force  for  one  whol 
that  it  might  lost  longer  than  one  year,  v 
years.  It  is  unnecessary  to  consider  wbal 
would  have  been  if  the  dismissal  had  taken 
the  first  year ;  because  it  is  perfectly  clear  tl 
ties  intended  that  the  plaintiff  should  be  bou 
and  the  defendant  bound  to  retain  and  empic 
tiff  for  the  whole  vear.     If  this  had  been  a 
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tlement,  the  contract  would  have  been  good  proof  of  a        1834. 
yearly  hiring. 


Patteson  J.  This  is  not  the  case  of  a  domestic 
servant,  where  the  contract  might  have  been  put  an  end 
to  by  paying  a  month's  wages  or  giving  a  month's 
warning.  There  was  clearly  a  contract  for  one  year  at 
least  The  words  *^  for  one  year"  do  or  do  not  refer  to 
the  period  of  service.  If  they  do,  it  is  in  terms  a  con- 
tract for  a  year;  if  they  do  not,  then  no  time  is  men- 
tioned, and  it  is  a  general  hiring  for  a  year. 

Rule  refused. 


Fawcett 

against 

Cash. 


Crook  against  Jadis.  -Wbfwfay, 

^  January  ISth. 

ASSUMPSIT  by  the  plaintiff,  as  indorsee,  against  the  In  an  action     >V/      .,- 
by  the  indonee,  .-/^  ,,  ^ 

defendant,  as  the  drawer  of  a  bill  of  exchange,  against  the   ,r%/^  .   J 

J  drawer  of  an ' ' ''  '    '^    '^ 

^ted  the  2Sd  of  May  1831,  for  1000/.,  accepted  by  acoommodaUon^^^  . 

|.  bill,  which  had  %        * 

•Lord  Folei/j   and  payable  eleven   months   after  date,  been  frauda-    /A  ^W 
Plea,  general  issue.     At  the  trial  before  Denman  C.  J.,  of  bj  the  first  ^^^^^ 
&t  the  Middlesex  sittings  after  last  Michaelmas  term,  the  afterwards  dis- 
defencewas,  that  the  bill,  as  between  the  drawer  and  ^iSntiff.itis* 
acceptor,  was  a  mere  accommodation  bill,  and  had  been  ^^  piion^ff 
issued  by  the  defendant   to  a  bill  broker  to  get  dis-  l^;^^"**^^^^ 
counted ;  and  that  the  latter  had  fraudulently,  and  with-  ^^jj^^ 
out  any  authority,  sold  it  to  one  Hcmard^  for  whom  the  ®?*?*^  ^  »"^ 

"  J^  '  piaonofapni* 

plaintiff  discounted  it.     On  the  evidence  it  was  con-  dent  man  that 

It  had  not  been 

tended,  that  the  plaintiff  had  not  used  due  caution,  and  fairly  obtained: 

^  the  defendant 

that  he  had  taken  the  bill  under  circumstances  which  must  shew  that 

,  the  plaintiff 

ought  to  have  excited  the  suspicion  of  a  prudent  man ;  was  guilty  of 

gross  n^U- 
3  N  3  that  gence. 
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1834. 


GiBBs  and  Clayton,  Executors  of  Elizabeth  Fridny, 
xiiDWARDs,  against  Southam. 

DEBT   on   bond  for   1512/.  given  to  the  testatrix.  Amctionon 
a  bond,  con- 

The  condition  was   as   follows  :  —  "  That   if  the  ditioned  ge- 

...  nerally  for  piy- 

above  bounden  Thomas  Southam,  his  heirs,  executors,  mentofaspe- 

-     ,    .  cificd  sum  with 

or  administrators,  shall  and  do  well  and  truly  pay  unto  interest,  maj 
Elizabeth  Edwards,   her  executors,   administrators,  or  without  a  dc- 
assigns,  the  full  sum  of  756/.,  with  interest  after  the  rate  ^e.    "** 
of  5/«  for  each  100/.  for  a  year,  without  fraud  or  further 
delay,  then  this  obligation  to  be  void  and  of  none  effect, 
or  else  to  remain  in  full  force."     The  defendant,  in  his 
fourth  plea,  pleaded  that  Elizabeth  Edwards  in  her  life- 
time did  not,  nor  have,  nor  hath  the  plaintiffs  or  either 
of  them,  as  executors,  since  her  death,  after  the  making 
of  the  said  writing  obligatory,  and  before  the  exhibiting 
tlie  bill  of  the  plaintiffs,  &c.,  demanded  payment  of  the 
said  sum  of  756/»,  with  interest,  &c.     General  demurrer 
and  joinder. 

G.  T.  White  was  to  have  argued  in  support  of  the 
demurrer  {Jan,  17th),  but  the  Court  called  on 

Htmfrey  for  the  defendants.  The  money  was  not 
payable  before  express  demand.  There  could  have  been 
no  doubt  on  this  point  if  the  money  had,  in  the  body  of 
the  condition,  been  expressed  to  be  payable  on  demand : 
Carter  v.  Ring  {a),  Simpson  v.  Routh{b).     Here   tlie 

(a)  3  Camp.  459.  (&)  2  B,  ^  C.  682. 

3  N  4  stipu- 
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1834.        stipulation  for  the  payment  of  interest  shews  tbi 
"Z  bond  was  not  to  be  forfeited  till  default  upon  so  : 

"S"'^  demand.  Tbe  plaintifT  seeks  to  recover  a  pe 
which  is  a  collateral  sum ;  and  the  cases  whh  regi 
payment  of  money  od  request,  where  there  is  an 
cedent  duty,  do  not  apply.  This  was  the  argiun 
counsel  {Abbott)  in  Carter  "V.  Bing  [a).  Biritt. 
pel  {b)  shews  that  where  an  undertaking  is  to  ] 
collateral  sum  on  request,  an  actual  request  u  i 
sary  before  action  brought.  Here  the  payment  i 
penalty  is  collateral  to  the  payment  of  the  n 
secured  by  the  condition,  just  as  where  the  coodit 
for  the  performance  of  any  other  kind  of  act.  £J 
dale  J.  It  is  said  iu  Co,  Lit.  208.  a.,  that,  "  in 
of  a  condition  of  a  bond,  there  is  a  diversity  betw 
condition  of  an  obligation,  which  concerns  the  doi 
a  transitory  act  without  limitation  of  any  time,  ai 
ment  of  money,  delivery  of  charters,  or  the  )ik< 
there  tbe  condiiion  is  to  be  performed  presently, 
is,  in  convenient  time ;  and  when,  by  the  conditi 
the  obligation,  the  act  that  is  to  be  done  to  the  ol 
is  of  its  own  nature  local,  for  there  the  ohligoi 
time  being  limited)  hath  time  during  his  life  to 
form  it,  as  to  make  a  feo&inent,  &c.,  if  tbe  ot 
doth  not  hasten  the  same  by  request"]  Tlie  conve 
time  cannot  be  fixed  by  the  Court,  and  should,  t 
fore,  be  determined  by  the  demand. 


Denman  C.  J.     A  bond  given  to  secure  the  payi 
of  a  sum  of  money  generally  gives  a  cause  of  a 
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which  is  not  collateral*  The  obligation  to  pay  arises  18S4<. 
upon  the  execution  of  the  bond*  I  never  heard  that  ^  ^ 
want  of  a  demand  was  an  answer  to  an  action  like  thb*  against 

SOOTHAK* 

LiTTLEDALE  J.  The  plea  is  no  answer.  In  the  case 
of  a  single  bill  the  action  is  a  demand  A  different  rule 
prevails  where  there  i^  a  bond  with  a  penalty  to  secure 
the  performance  of  a  collateral  act:  there  the  question 
is,  whether  the  defendant  has  shewn  the  performance  of 
the  condition*  In  Carter  v*  Ring  (a),  the  money  by  the 
terms  of  the  condition  was  payable  upon  demand,  and 
issue  was  joined  on  the  fact  of  the  demand*  The  pas* 
sage  quoted  from  Lord  Coke  shews  that  here  the  money 
was  payable  immediately,  that  is,  in  convenient  time*  It 
is  not  necessary  at  present  to  determine  how  the  con- 
venient time  is  to  be  ascertained* 

Taunton  J.  concurred* 

Patteson  J*  I  am  of  the  same  opinion*  The  con- 
dition here  says  nothing  as  to  a  demand* 

Judgment  for  plaintiffs* 
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which  shall  be  then  living,  or  the  issue  of  such  of  them  18S4* 
as  shall  be  then  deceased  leaving  lawful  issue,  (such  ^ 
issue  taking  only  the  part  or  share  his,  her,  or  their  agnintt 
deceased  parents  or  parent  would  have  been  entitled 
unto  if  living,)  the  sum  of  300/.  unto  and  equally  be- 
tween them  in  the  proportions  aforesaid  if  more  then 
one,  and  if  but  one  child,  then  the  whole  to  such  sur- 
viving child,  if  upon  an  account  of  the  stock  in  trade 
and  effects  in  the  linen-drapery,  haberdashery,  or  mer* 
eery  trade  or  business,  if  then  carried  on  by  the  said 
James  Swindells^  shall  amount  to  the  sum  of  400/. ;  but 
in  case,  upon  such  account  to  be  taken  as  aforesaid,  the 
said  stock  in  trade  and  effects  shall  amount  to  less  than 
that  sum,  then  if  the  said  James  Swindells^  his  heirs, 
executors,  &c.  do  and  shall  pay  or  cause  to  be  paid  unto 
the  child  or  children  of  the  said  Elizabeth  E.  by  the  said 
Edward  E,  deceased,  or  the  survivor  of  them,  or  the 
issue,  &c.  in  manner  before  limited,  the  sum  of  120/* 
within  the  space  of  twelve  months  next  after  the  decease 
of  the  said  Elizabeth  £.,  then  the  before  written  obliga- 
tion shall  be  void  and  of  none  effect,  but  the  same  shall 
otherwise  be  and  remain  in  full  force  and  virtue." 

Plea,  that  after  the  solemnization  of  the  marriage, 
and  long  before  the  commencement  of  this  suit,  to  wit, 
&c.,  the  said  Elizabeth  his  wife  died;    and  that  long 
before  the  death  of  his  said  wife,  to  wit,  on,  &c.,  James 
Swindells  retired   from   and  ceased,   and  from  thence 
hitherto  has  ceased  to  carry  on   the  said  trades  and 
businesses,   or  any  of  them,   or   any  other   trade  or 
business  whatever ;  and  that  at  the  time  of  the  death  of 
Elizabeth  he  had  not,  nor  has  he  at  any  time  since 
hitherto  had,  nor  had  he  at  the  time  of  the  commence- 
ment of  this  suit^  or  since,  nor  has  he  now,  any  stock  in 

trade 
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trade  or  eflects  in  the  linen-drapery,  haberdasher] 
mercery  trades  and  businesses,  or  ia  any  of  the 
in  any  other  trade  or  business  whatever,  and  tb 
account  of  the  said  stock  in  trade  and  e&cts  i 
said  condition  mentioned  was  or  could  be  takoi  ■ 
time  of  the  death  oi  Elizabeth,  or  at  any  other  tune 
thence  hitherto. 

Replication,  that,  at  the  expiration  of  twelve  m 
from  and  after  the  decease  of  Elizabeik,  to  wit^  on, 
there  were  and  still  are  living  two  children  of  Elii 
by  Edward  EtcheUs,  and  lawful  issue  of  another  dii 
Elizabeth  by  E.  £.,  deceased  in  E.  E.'b  lifetime^  to  wil 

Special  demurrer,  assigning  for  cause,  that  tbi 
fendant  by  his  plea  had  pleaded  matter  which  m 
complete  answer  to  the  declaration,  and  a  com 
defence  to  this  acUon,  independent  of  the  fact  of  1 
having  any  children  by  Edaard  EtcheUs,  yet  thai 
plaintiff  bad  not  by  his,  replication  answered,  trave 
or  denied,  the  matter  so  pleaded,  or  any  part  the 
Secondly,  that  it  appeared  by  the  said  condition  sel 
in  the  plea,  that  the  said  writing  obligatory  was  su 
to  a  condidon,  breaches  whereof  ought  to  have 
assigned  ^r  suggested  by  the  replication,  accordin 
the  statute ;  and  yet  no  breach  was  so  suggested  o 
signed ;  and  also  that  if  issue  were  joined  on  thi 
plication,  such  issue  would  be  immaterial.     Joinder 

Wightman  for  the  defendant.  The  replication  ii 
doubtedly  bad.  The  question  will  be,  wbetiier  the 
be  good.  The  condition  of  the  bond  makes  the  : 
ment  of  either  of  the  sums  of  300/.  or  120/.  to 
children  of  E.  E.  depend  on  certain  contingenda :  i 
her  death ;  secondly,  the  canning  on  of  the  busii 
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at  that  time;  and,  thirdly,  the  taking  an  account  of  the        I834, 

stock  in  trade.     The  plea  alleges,  that  two  of  these  three       

contingencies  never  happened ;  and,  consequently,  shews     ^  against 
that  the  money  never  became  payable  to  the  children. 
The  words,  "  if  then  carried  on,"  over-ride  the  whole 
condition,  and  make  the  carrying  on  of  the  trade  a  con- 
dition precedent  to  the  payment  of  either  sum  of  money. 
ZTaunton  J.  Is  not   the  sum  of  120/.  payable  at  all 
events?]     That  sum  is  to  become  payable  in  case,  *'  on 
such  an  account  to  be  taken,  the  stock  in  trade  be  less 
than  400i"     The  word  such  incorporates,  by  reference, 
the  preceding  qualification,  that  the  business  be  then 
carried  on.     The  plaintiff  could  not  assign  a  breach  of 
the  condition  without  averring  that  the  business  was 
carried  on  by  James  Swindelk  at  the  death  of  the  wife. 
Assuming,  even,  that  the  words  of  the  condition  are  in 
this  respect  ambiguous,  still,  being  introduced  for  the 
benefit  of  the  obligee,  they  must  be  construed  favourably 
for   the  obligor  and  against  the  obligee:    Sheppard's 
Tottchstone^  c.  21.  p.  375.     In  Brett  v.  Pildredge^  cited 
by  Wyndham  J.,  in  1  Siderfirij  102.,  "a  father,  upon  the 
marriage  of  his  daughter,  made  a  proviso,  that  if  his 
daughter  should  die  within  two  years,  then  her  husband 
should  repay  500/.  of  her  portion:  the  daughter  had 
issue,  and  afterwards  she  and  her  issue  died  within  two 
years;  and  it  was  adjudged  that  the  husband  should  not 
repay  the  500/.;  for,  by  the  having  of  issue,  the  con- 
dition was  fulfilled."     Construing  the  words  of  the  con- 
dition here  favourably  for  the  obligor,  there  can  be  no 
doubt  that  the  carrying  on  of  the  trade  at  the  death  of 
the  wife  was  a  condition  precedent  to  any  money  be- 
coming payable  to  her  children;  and  then  the  plea  is 

good. 
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a  breach  of  the  condidon ;  Com,  Dig.  Condition^        1884. 
M.  2.,  M.  4.     [Patteson  J.    The  words  "  if  then  carried       J! 

BXSWICK 

<m   by  James  Swindells"  shew  that  the  parties  con-        agamst 

Swindells. 

templated  that  it  was  possible  that  James  Sxcindells 
might  or  might  not  carry  on  the  business  at  the  death 
of  his  wife.]  Still  the  plea  must  shew  either  perform- 
ance of  the  condition,  or  some  valid  excuse  for  its  non- 
performance. To  make  the  bond  void  by  reason  of  the 
business  not  having  been  carried  on  at  the  death  of 
the  wife,  the  condition  must  be  read  as  if  it  declared 
that  the  bond  should  be  void  *^  if  the  business  shall 
cease  to  be  carried  on  at  the  death  of  the  said  Elizabeth. 
Besides,  the  words  '*  if  not  then  carried  on,"  are  not  in 
the  second  part  of  the  sentence  which  provides  for  the 
payment  of  the  120/.  ILiUledak  J.  Those  words  are 
incorporated  therein  by  reference,  because  the  second 
part  of  the  sentence  begins  with  the  words  **  upon  such 
account.**^  Those  words  import  that  the  obligor  is  to 
pay  a  certain  sum  in  the  event  there  specified,  but  not 
that  he  is  to  pay  nothing.  The  true  meaning  of  the 
parties  was,  that  if  the  stock  in  trade  was  worth  400/., 
the  obligor  should  pay  300/.,  but  if  not  worth  that  sum, 
then  120/.;  whether  the  business  was  or  was  not  carried 
on  at  the  death  of  the  wife.  ILiitledale  J.  The  question 
is,  whether  performance  of  the  condition  has  not  been 
rendered  impossible  by  an  event  contemplated  by  the 
convention  of  the  parties ;  whether  it  was  not  their  inten- 
tion that  neither  of  the  sums  should  be  payable  to  the 
children  unless  the  business  was  carried  on,  at  the  death 
of  the  wife,  by  James  Swindells.  Denman  C.  J.  The 
parties  may  have  meant,  that  James  SwindeUs  was  to 
exercise  his  discretion  whether  he  would  carry  on  the 
business  or  not.     It  never  could  have  been  intended 
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which  it  is  founded.     That  agreement  was  to  execute  a        1 834. 
bond  to  pay  to  the  children  300/.  within  twelve  months        ' 
after  the  decease  of  the  wife  in  the  event  thereinafter        ngamst 

SwiNDELLg. 

specified.  Now,  the  event  after  specified  (independent 
of  the  death  of  the  wife),  is  the  taking  of  an  account  of 
the  stock  in  trade  in  the  business,  if  then  carried  on 
hf  James  Swindells,  The  obligor,  therefore,  was  not 
bound  to  carry  on  the  business  at  all  events.  If  he  had 
Jraudulently  ceased  to  carry  it  on,  that,  if  replied,  might 
have  been  an  answer  to  the  plea.  It  is  not  shewn  that  the 
discontinuance  of  the  business  was  the  act  of  the  obligor. 
The  profits  of  the  trade  may  have  ceased,  and  the  stock 
in  trade  may  have  been  entirely  consumed  without  his 
default.  Then,  assuming  that,  according  to  the  true 
coDstruction  of  the  bond,  the  obligor  might  discontinue 
the  trade;  or  that  it  ceased  without  his  default,  the  plea 
is  good ;  for  the  fact  stated  in  it  is  a  valid  excuse  for 
non-performance  of  the  condition,  because  it  appears  by 
the  former  part  of  the  record,  that  the  parties  had  ex- 
pressly agreed,  that,  on  the  happening  of  the  event 
mentioned  in  the  plea,  the  condition  should  not  be  per- 
formed. Secondly,  the  plea  is  good,  also,  because  it 
shews  that  there  never  was  any  breach  of  the  condition 
or  forfeiture  of  the  bond  ;  for  it  alleges  that,  before  the 
death  of  the  wife,  an  event  happened  which  rendered 
any  performance  or  breach  impossible :  and  the  case  is 
not  one  of  those  (which  are  extreme  ones)  where  the 
obligee  becomes  entitled  to  consider  the  obligation  as 
single:  for  the  words  are  neither  insensible;  nor  was 
^e  condition  impo.sible  at  the  time  of  making,  or 
^fifaiDst  law.     Com.  Dig.  tit.  Obligation^  E,  («). 

C<>)    Tliu  case  was  argued  by  lyij^htmnn,  on  Friday  the  17th  of  Jantiarj^, 
^e  absence  of  Follett ;  when  the  Court  gave  judgment  nisi  for  defendant. 

Vot,   V.  3  0  After- 
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LiTTLEDALE  J.     I  am  of  the  same  opinion.     It  is        ]834>. 
said  that  there  must  be  performance  of  the  condition,  or 

Bbswick 

a  lawful  excuse  for  non-performance ;  that  there  can  ^  agamu 
only  be  such  lawful  excuse  where  performance  has  be- 
come impossible  by  the  act  of  God,  the  act  of  law,  or 
of  the  obligee ;  and  that  here  it  became  impossible  by 
the  act  of  the  obligor^  because  he  might  have  continued 
to  carry  on  the  business.  But  it  seems  to  me  that,  ac- 
€x>rding  to  the  true  construction  of  this  condition,  the 
obligor  was  not  bound,  at  all  events,  to  carry  on  the 
business;  and  if  not,  the  plea  in  bar,  that  it  was  not 
carried  on  at  the  death  of  Mrs.  Etchellsy  is  a  good  answer 
to  the  action. 

Taunton  J.  The  language  of  the  condition  is  very 
much  involved.  The  payment  of  the  money  is  made  to 
depend  on  several  contingencies ;  i^  at  the  death  of  the 
wife,  the  business  is  carried  on  by  James  Swindells^  and 
i^  upon  an  account  taken,  the  stock  shall  be  of  such  or 
such  a  value.  As  no  account  was  taken,  or  could  be, 
at  the  death  of  the  wife,  and  the  business  had  then 
ceased,  I  think  the  plea  is  good;  and  I  am  not  prepared 
to  say,  that  the  circumstance  of  its  not  being  possible  to 
take  an  account  of  the  stock  at  the  wife's  death,  neces*- 
sarily  implies  that  there  was  misconduct  in  the  defend* 
ant,  or  that  he,  by  his  improper  act,  had  rendered  the 
taking  of  such  an  account  impossible. 

Patteson  J.  The  condition  of  this  bond  must  be 
construed  like  other  agreements,  looking  at  what  is  con- 
tained within  the  four  corners  of  the  instrument  It  is 
nid,  that  it  was  absurd  to  leave  it  at  the  option  of  the 
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18S4«  party  bound,  to  do  or  not  to  do  the  act  on  which  i 
money  was  to  become  payable:  but  it  is  not  denk 

BXSWICK  ^  .  . 

Qgain%t  that  the  parties  might  so  agree,  and  the  only  questi 
is,  whether  they  have  done  so  here  or  not.  The  co 
dition  is,  that  if  J.  S.  shall,  within  the  space  of  twd 
months  after  the  death  of  the  wife,  pay  to  her  childr 
then  living  300/.,  if,  upon  an  account  taken,  the  sto 
in  trade  in  the  business  (if  then  carried  on  by  J,  * 
shall  amount  to  400/. ;  but  in  case,  upon  such  accoa 
to  be  taken,  it  should  amount  to  less,  then  120/.  Na 
on  the  face  of  the  condition  itself  I  think  it  was  met 
to  be  in  the  option  of  Jl  &  to  put  an  end  to  the  Un 
if  he  thought  proper  so  to  do.  Suppose  the  conditic 
had  been  to  pay  the  children  six  months  after  tl 
obligor's  marriage,  if  it  took  place ;  the  obligor  wool 
not  be  bound  to  marry.     Here  the  condition  is  to  pi 

I  the  money  to  the  children  of  the  wife,  provided,  at  k 

death,  J.  Swindells  shall  carry  on  the  business.  It  i 
expressly  provided,  that  300/.  shall  be  paid  if  the  stod 
in  trade  amount  to  400/.,  and  if  it  amounts  to  less  thai 

I  that  sum,  then  120/.  only.     It  is  clear,  therefore^  thi 

the  parties  contemplated  that  the  obligor  might  diminisl 
the  value  of  the  stock ;  and  if  so^  why  might  they  do 
agree  that  he  should  destroy  it  altogether?  I  think  th 
plea  is  good,  and  that  the  defendant  is  entitled  to  jod^ 
ment. 

Judgment  for  the  defeodaot. 


1 
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Thompson  and  Another  against  James  Percival 

and  Charles  Percival. 

# 

THIS  was  an  action  for  goods  sold  and  delivered,  -rf.  "dAdU-  ^a^Ji 
solved  partner*  7 

The  defendanty  Charles^  pleaded  the  general  issue.  ihip>and 

agneed  that  the 

jL  he  defendant,  James^  pleaded  his  bankruptcy  (a) ;  and,  business  should 
as  to  him,  a  nolle  prosequi  was  entered.     On  the  trial  by  b.  alone; 
before  Denman  C.  J.,  at  Guildhall^  after  Hilary  term,  Souid  receive 
1833,  the  following  facts  appeared .  — The  defendants  S^^SUffi. 
were  in  partnership  until  the  22d  of  December  1829,  cien»P"jn«f- 

^  '-  ship  funds  were 

when   an   advertisement   was   inserted   in  the  London  left  in  •«»  pos- 
session.   Cy  a 

Gazette^  announcing  the  dissolution  of  the  partnership,  creditor  of  the 
and  that  the  business  would  be  carried  on  by  the  de-  applied  for  pay- 
fendant  James^  who  would  receive  and  pay  all  debts,  debt  to  ^.,  who 
The  chief  part  of  the  goods  in  question  was  delivered  Siu™.  knew 
before  the  dissolution:  the  other  part  was  ordered  by  d2h^']|^a  Aat 
James  Percival  after  the  22d  of  December.  It  did  not  ap-  }*«»,^*»  ™"*' 

^     look  to  B, 

pear  that,  when  these  goods  were  delivered,  the  plaintiffs  **o°«*  ^'  ^^^ 

^  ^  ^  ^  drew  a  biU  on 

had  had  notice  of  the  dissolution.     On  the  dissolution,  B,,  which  he 

accepted,  but 

effects  were  left  in  the  hands  of  James  sufficient  to  pay  which  was 
the  debts  due  from  the  partnership.  In  the  beginning  honoured! 
of  1830,  the  plaintiffs'  collector  applied  for  the  balance  i^uonbrJ^ht 

by  C,  against 
A.  and  J?.,  (the  latter  having  become  bankrupt),  that  it  was  a  question  for  the  jury,  whether 
it  had  been  agreed  between  C,  the  creditor,  and  i?.,  that  the  former  should  accept  B,  as  his 
sole  debtor,  and  take  his  acceptance  in  satisfaction  of  the  debt  due  from  both :  Held, 
further,  that  such  an  agreement  and  receipt  of  the  bill  would  be  a  good  defence  to  A*% 
suit,  by  way  of  accord  and  satisfaction ;  and  that  the  fact  of  B,  having  had  the  partner- 
ship effects  left  in  his  hands,  and  having  agreed  with  A,  to  pay  all  the  partnership  debts, 
was  evidence  of  an  authority  frum  A,  to  make  such  agreement  on  his  behalf. 

After  a  rale  for  a  new  trial  had  been  granted  on  the  above  grounds,  A»  also  became 
bankrupt,  but  C»  did  not  prove  his  debt  under  the  commission.  ^.*s  attorney  having 
carried  down  the  record  by  proviso,  C  applied  for  a  stet  processus,  alleging  that  he  could  ' 

derive  no  benefit  from  proceeding.     The  Court  refused  to  interfere. 

(a)  See  2  i?.  4-  Ad,  968. 
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creditor  assented  to  this  arrangement,  and  the  debts        189 
due  from  the  old  firm  were  transferred  to  the  account       "~ 

Thom 

of  the  new ;  the  creditor  afterwards  drew  on  the  new       agm 

Putci 

firm  for  a  part  of  his  balance,  which  was  paid ;  but  that 
firm  subsequently  becoming  insolvent,  he  brought  an 
action  for  the  remainder  against  all  the  members  of  the 
old  firm ;  and  it  was  held  that  the  retiring  partner  was 
liable  for  the  debts  incurred  before  the  dissolution  of  the 
partnership.     ^Parke  J.     This  case  difiers  from  that, 
because  here  when  the  bill  was  drawn,  the  plaintiffi  were 
told  they  were  to  look  to  James  Percival  alone.]    There 
was  no  agreement  by  the  plaintiffi  to  discharge  Charles 
the  retired  partner.    [Parke  J.    There  was  strong  evi- 
dence of  such  an  agreement]    There  was  no  consider- 
ation for  a  promise  by  the  plaintifis  to  discharge  Charles. 
Their  taking  the  acceptance  of  the  one  partner  did  not 
change  the  nature  of  the  original  debt,  which  was  the 
debt  of  the  twa     The  mere  liability  of  the  one  partner 
on  the  bill  is  no  consideration  for  the  plaintiffi'  dis- 
charging the  other.     In  David  v.  EUice  {a)  there  was 
much  stronger  evidence  of  an  agreement  by  the  creditor 
to  discharge  the  retiring  partner;  for  the  balance  due 
to  him  was  transferred  to  his  credit  by  the  new  firm, 
and  he  was  informed  of  it,  and  assented  to  it,  and  after- 
wards drew  on  the  new  firm  for  a  part  of  the  balance, 
and  they  accepted  and  paid  his  bill.     [Parke  J.     The 
decision  in  that  case  was  not  satisfactory  to  the  profession. 
Suppose  the  plaintiffs  and  the  two  partners  had  met 
together,  and  the  outgoing  partner  had  then  agreed  to 
transfer  all  the  effects  to  the  continuing  partner,  and  the 
<^editor  had  agreed  to  look  to  him  only,  and  had  then 

(a)  SB.iC,  196. 

3  P  2  drawn 
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sent  in  his  account  to  the  owner's  agent  and  ship's  hus-        1834. 
band,   and  took  his  acceptance  at  three  months  (the      ^ 

^  ^  Thompson 

usual  credit)  for  the  amount,  deducting  discount;  and  against 
when  the  bill  became  due,  consented  to  a  renewal  of  it, 
adding  interest;  he  afterwards  in  like  manner  took  a 
third  acceptance  which  was  dishonoured,  and  the  agent 
then  failed,  the  balance  in  his  hands  in  favour  of  the 
ship  owner  having,  during  all  this  time,  exceeded  the 
Amount  of  the  bill,  which  was,  however,  unknown  to 
the  principal,  he  never  having  inspected  the  agent's 
accounts.  It  was  held  that  the  tradesman  might  sue  the 
ship  owner  for  the  amount  of  his  claim,  and  that  it  was 
^ot  discharged  by  the  plaintiff's  having  taken  the  ac- 
^ptance  of  the  agent,  and  suffered  it  to  be  renewed/ 

Sir  (7.  Campbelly  Solicitor-General,  and  Hogginsj  contra. 

^^ge  V.  Dicas  (a)  was  decided  on  the  ground  that,  as 

^^  debt  was  not  satisfied  by  the  continuing  partner, 

^^  any  security  given,  the  promise  of  the  creditor  to 

^Oiierate  the  retiring  partner  was  without  consideration. 

^^G    tliere  is  a  consideration  for  such  promise.      A 

'^sicieration  may  arise  either  from  an  advantage  accru- 

S  ^o     the  party  to  whom  the  promise  is  made,  or  a 

"■^JucJice  to  the  promisee.     Here,  the  plaintiffi,  who, 

s  ore   they  took  the  bill,  must  have  been  aware  of  the 

5^'eeinent  between  the  two  partners,  that  James  should 

^^17  oin  fj^Q  business,  and  that  the  effects  should  remain 

^^      ^^irn,  and  that  he  should  pay  all  debts,  did  not 

^ess  ^^iijiies  to  pay  their  debt,  blit  gave  him  credit  and 

K>k  H  * 

^  ^s  acceptance,  and  when  the  bill  was  dishonoured, 

y  ^S^in  gave  him  a  fresh  credit.     If  they  had  pressed 

(a)  SB.^A.  611. 

3  P  3  James 


Pkrcital. 
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d  WhitCi  had  suffered  him  to  receive  large  sums  of       1884. 
B  East  India  Company  for  freight,  which  they  would       """"^ 

Thoxmok 

berwise  have  detained.  Lord  Ellenborough  there  said,  jxgamst 
-  *^  If  the  plaintiff,  dealing  with  fVAiie  separately,  has 
opted  him,  he  has  discharged  the  others,  and  must 
ve  a  verdict  against  him." — ^^  The  question  is,  whether 
'  (the  bill)  "  was  intended  as  a  settlement  with  him 
)De,  and  adopting  him  as  the  single  debtor."  Then, 
iuming  that  James  may  be  considered  the  agent  of 
farles  for  the  purpose  of  paying  the  partnership  debts, 
re  the  plaintifis  have  voluntarily  given  an  enlarged 
9dit  to  the  agent  by  taking  his  acceptance,  and  Charles 
thereby  placed  in  a  worse  situation  than  he  otherwise 
»uld  have  been,  and  therefore  discharged :  Strong  v. 
art  (a).  Smith  v.  Ferrand  (i).  A  receipt  given  by  a 
^itor  to  an  agent  will  not  operate  as  a  discharge  to  the 
incipal,  unless  the  latter  appear  to  have  dealt  differ- 
dy  with  his  agent  in  consequence  of  the  receipt,  as  by 
ssing  the  sum  in  his  accounts,  and  giving  him  further 
idit  on  the  faith  of  that  voucher.  Wyatt  v.  The 
irquis  of  Hertford  (c),  and  Bobinson  v.  Bead  (rf),  pro- 
dded expressly  on  the  ground  that  the  creditor  had, 
taking  the  bill  of  the  agent  of  the  debtor,  obtained 
advantage,  and  the  principal  debtor  had  sustained  no 
ijudice.  Here  Charles  Percival  was  prejudiced  by  the 
tintiff  taking  the  acceptance  of  James  instead  of  insist- 
;  on  payment,  because  his  funds  were  thereby  suffered 
iger  to  remain  in  the  hands  of  James^  and  were  ulti- 
ately  lost 

Cur.  adv.  vuU. 

(o)  SB.^C.  160.  (6)  T  B.i  C.  19. 

(c)  3  Eatl,  467.  (d)  9  B.  i  C  449. 

3  P  4  Denman 
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debt,  would  be  a  good  discbarge.  But  it  is  contended  18S4>. 
that  the  acceptance  of  a  bill  of  exchange  by  one  of  two 
debtors  cannot  be  a  good  satisfactioni  because  the  a^tnsc 
creditor  gets  nothing  which  he  had  not  before.  The 
written  securityi  however,  which  was  negouable  and 
transferable,  is  of  itself  something  different  from  that 
which  he  had  before ;  and  many  cases  may  be  conceived 
in  which  the  sole  liability  of  one  of  two  debtors  may  be 
more  beneficial  than  the  joint  liability  of  two,  either 
in  respect  of  the  solvency  of  the  parties,  or  the  con- 
venience of  the  remedy,  as  in  cases  of  bankruptcy,  or 
survivorship,  or  in  various  other  ways :  and  whether  it 
was  actually  more  beneficial  in  each  particular  case^ 
cannot  be  made  the  subject  of  enquiry. 

The  cases  of  Lodge  v.  Dicas  {a)  and  David  v.  EUice{b)j 
are  said  to  be  against  this  view  of  the  law.  In  the 
former,  however,  no  new  negotiable  security  was  given, 
nor  does  the  difference  between  the  joint  liability  of  two, 
and  the  separate  liability  of  one,  appear  to  have  been 
brought  under  the  consideration  of  the  Court.  In  the  >  : 
latter,  no  bill  of  exchange  was  given,  and  that  decision, 
on  consideration,  is  not  altogether  satisfactory  to  us.  ; 
We  cannot  but  think  that  there  was  abundant  evidence  I 
in  that  case  to  go  to  a  jury  (and  upon  which  the  Court 
might  have  decided),  of  the  payment  of  the  old  debt  by 
Ir^Usj  EUice,  and  Co.  to  the  plaintiff,  and  a  new  loan  to 
the  new  firm ;  which  might  have  been  as  well  effected 
by  a  transfer  of  account  by  mutual  consent  as  by  actual 

payment  of  money. 
The  cases  of  Evans  v.  Drummond  {c)  and  Reed  v. 

White  (d)  are  authorities  the  other  way.     In  the  former, 

(fl)  ZB,  4-  A,  611.  (6)  SB.^C.  196. 

(c)  4  Sip.  X.P.C.  99.  (d)  5  Stp.  N,  P.  C.  122. 

Lord 
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ChiUotij  in  Trinity  term  1834,  moved,  on  behalf  of 
the  plaintiffs,  for  a  stet  processus,  on  the  ground  that 
they  would  otherwise  be  compelled  to  proceed  in  this 
action,  without  any  possibility  of  benefit  if  the  cause 
went  on,  inasmuch  as  the  certificate  would  be  a  bar  to 
debt  and  costs,  if  they  obtained  a  verdict;  and  he  con- 
tended that,  under  6  G.  4.  c.  16.  s.  59.  (a},  the  Court 
had  an  equitable  power  to  grant  this  rule. 


1884. 


TuoMnoir 

agamU 
Pkkcitai* 


Hoggins  shewed   cause  in  the  first   instance.     The 

application  is  novel.      The  statute  6G.  4.  c.l6.  5.59. 

gives  the  plaintiffs  the  choice  between  the  two  courses  of 

continuing  the  action,  or  proving  under  the  commission. 

As  they  have  not  proved,  they  must  be  held  to  have 

elected  to  proceed    in    the    action.      Again,    Charles 

PercivdCs  attorney  has  a  right  to  take  the  record  down 

by  proviso,  in  order  to  enforce  his  lien  for  his  costs  in 

the  event  of  the  plaintiffs  failing  to  obtain  a  verdict 

The  bankrupt  had  the  right  himself  of  carrying  the 

cause  down  by  proviso ;  for  if  this  application  were  to 

succeed,   his   own  attorney's  costs  would  be  proved 

against  the  estate. 


Lord  Denman  C.  J.  It  does  not  appear  that  any 
authority  can  be  produced,  sanctioning  our  interference 

(a)  It  emictSy  **  that  no  creditor  who  has  brought  any  actioo»  or  in- 
fllitntcd  any  %vl\%  against  any  bankrupt,  in  respect  of  a  demand  prior  to 
^be  bankruptcy,  or  which  might  have  been  prored  as  a  debt  under  the 
comnissioa  against  such  bankrupt,  shall  proTe  a  debt  under  such  com- 
nAmatk^  or  have  any  claim  entered  upon  the  proceedings  under  such  com- 
missioD,  without  relinquishing  such  action  or  suit;**  and  afterwards,  that 
^  the  proving  or  claiming  a  debt  under  a  commission  by  any  creditor 
shell  be  deemed  an  election  by  such  creditor  to  take  the  benefit  of  such 
commission,  witli  respect  to  the  debt  so  proved,  provided  that  such  cre- 
ditor shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his  assignees, 
of  the  costs  of  such  action  or  suit  so  relinquished  by  him.** 


MiXOK. 
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this  action.     On  the  other  hand^  it  was  said        1834. 
tlaintiff  and  the  defendants  in  the  first  action 

Saduk 

t  merely  co-contractors,  but  co-partners  in  agcdnM 
of  them  could  not  maintain  an  action  against 
to  recover  money  paid  on  account  of  the  firmi 
bis  remedy  was  by  bill  in  equity;  the  reason 
:tion  at  law  in  such  a  case  was  not  maintain- 
gy  that  it  would  be  useless  for  one  partner  to 
hat,  upon  taking  a  general  account  among  all 
ers,  he  might  be  liable  to  refund,  and  this  ob- 
plying  as  well  to  a  compulsory  as  to  a  volun- 
nent.  The  Lord  Chief  Justice  was  of  that 
nd  nonsuited  the  plaintiff,  but  reserved  liberty 
move  to  enter  a  verdict. 

ock  on  a  former  day  in  this  term  moved  ac- 

It  may  be  conceded  that  where  one  partner 

/  makes  a  payment  on  account  of  the  others, 

t  maintain  an  action  at  law  against  his  co- 

but  it  is  otherwise  where  the  payment  is  by 
I.  In  Merryuoeathcr  v.  Nixan  («),  where  there 
a  recovery  in  tort  against  two  defendants,  and 

damages  were  leyied  on  one,  it  was  held  that 
3uld  not  recover  a  moiety  against  the  other  for 
bution ;  Lord  Kenyan  there  said,  that  he  had 
Tore  heard  of  such  an  action  having  been 
where  the  former  recovery  was  for  a  tort ;  and 
e  distinction  was  clear  between  this  case  and 
joint  judgment  against  several  defendants  in  an 

assumpsit,^^  It  may  be  said,  that  that  dictum 
\  to  shew,  that  contribution  can  be  recovered  at 

fa)  8  r.  iJ.  186. 

law 
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1834. 


i'he    Kino    against   The   Inhabitants    of  St.  Sahirday, 

CuTHBERT,  Wells. 


"\N  appeal  against  an  order  of  two  justices,  whereby  On  special 


John  Ivey  was  removed  from  the  parish  oi  SU  Simon  sions  found  Uwt 
fid  St.  Jude,  in  the  city  and  county  of  the  city  of  Nor-  denulre^in"" 
icAj  to  the  In-parisk  of  St.  Cuihbert^  in  the  city  of  i'^^^^J^' 
VeUs^  in  the  county  of  Somerset :  the  sessions  confirmed  ^*  ^^  ^  '"* 

respect  of  Wm  s 

le  order,  subject  to  the  opinion  of  this  Court  on  the  estate;  aod 

there  was  a  oo- 
lUowmg  case  :  —  venaDt  by  P. 

The  respondents  sought  to  establish  the  settlement  of.  the  businoa  * 

le  pauper  in  the  appellant  parish,  as  derived  from  his  jhe  indentora 

ither,  John  Ivey^  who  had  been  placed  out  as  an  ap-  byU» wIrSb 

irentice  by  the  parish  officers  of  Ditcheat.     By  the  ^^•"'^  ^' 

ndenture  (bearinir  date  the  23d  of  Ausust  1774)  the  banner  and 

^orchwardens  and  overseers  of  Ditcheat j  with  the  as-  ^^^o  ^*» » 

lent  of  two  justices,  whose  names  were  subscribed  to  weaver,    j.  s. 

he  indenture^  put  and  placed  John  Ivey^  about  eight  p.,  but  lived 

^rs  of  age,  a  poor  child  of  the  said  parish,  apprentice  I[!ough  to^'n 

>   Mr.  Edward  Paivell,   for   and   in   respect  of  Mr.  l^^^/^ 

^iiliam  Wilmoty  his  estate,  with  him  to  dwell  and  serve  *''*>«.«o"W 

'  acquure  one  by 

>na  the  date  of  the  indenture  until  he  should  accom-  »"ch  service. 

The  sessions 

sH  his  full  age  of  twenty-four  years;  there  was   a  not  having 

found  that  P. 

tenant  by  Powell  to  teach  Ivey  the  art  and  business  ever  executed 
husbandry,  and  the  indenture  appeared  to  be  exe-  or  assigned  the 
^^^  by  one  churchwarden  and  one  overseer,  and  by  *?  sMcnSl^to 
^^niot.     Powell  was  a  farmer,   and  the  tenant  of  a  ^"fTf?'"^ 

tr,,  It  was 

*^  at  Ditcheat^  the  property  of  Wilmot,  who  was  a  ''*^*}»  *^* » 

^  ^     I       J  '  settlement  by 

^king-maker  residing  at  Wraxhall^  in  Ditcheatj  but  apprenticeship 

was  not  proved. 

^    afterwards  lived  in  the  appellant  parish,  where 


■W     T 
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service  with  the  second,  and  a  knowledge  of  the  latter        1834. 
that  the  service  was  in  the  character  of  apprentice.        — - 

The  Kiiro 

Here  the  consent  of  Powell,  the  first  masteri  to  the  ser-        agamtt 
▼ice  with  WUmot,  ought  to  be  presumed  after  a  lapse  of       aDts  of  * 
sixty  years ;    and   Wilmot  must  have  known   that  the      'wn^**' 
pauper  was  an  apprentice ;  for  he,  Wilmot,  was  one  of 
the  parties  named  in  the  indenture,  and  P(meU  was  his 
tenant.    It  is  clear  that  an  unwritten  consent  to  the 
second  service  was  good ;  Si.  Olave  v.  AU^Hallam.  (a) 

Biggs  Andrews,  and  Palmer,  contra.     There  was  no 
bindhig  to  Wilmot,  and  it  does  not  appear  that  PoweU 
ever  assigned   the  apprentice  to,  or  assented   to  his 
service  with  Wilmoi.     The  pauper  was  bound  to  Powell, 
and  covenanted  to  serve  him ;  and  Powell  covenanted  to 
teach  him  the  art  and  business  of  husbandry.     This  was 
a  binding  out  of  a  parish  apprentice,  to  which  the  con- 
sent of  justices  was  necessary,  and  they  signed  an  allow* 
ance  of  an  indenture,  whereby  the  pauper  was  bound  to 
PaweU  and  not  to  Wilmot.    IDenman  C.  J.    It  does  not 
appear  that  any  master  was  bound  by  this  indenture;  it  is 
stated  merely  that  the  original  was  signed  by  the  parish 
officers  and  the  pauper.   Powell  does  not  appear  to  have 
signed  it.    IPattesonJ.    There  is  no  statement  in  the 
case  to  shew  that  Powell  knew  any  thing  of  the  trans- 
action.] 

Denhan  C.  J.    There  ought  to  have  been  a  positive 

finding  by  the  sessions  of  every  essential  fact    It  is  not 

^     found  here  that  Powell  ever  assigned  the  apprentice  to 

(a)  SMod.  168. 

'*        VojuV.  3Q  Wilmot, 
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and  a  further  order  was  then  made  by  the  magistrates  on        1884. 
the  churchwardens  and  overseers  of  the  poor  of  the  said        "~"" 
parish  of  Bishop  JVearmouth  to  pay  the  sum  of  SL  7s.  6d.j        against 
being  the  expense  incurred  by  the  suspension  of  the  said        anu  of 
order  of  removal,  to  William  Kidd  or  Luke  Kidd,  upon    Wea»mooth. 
demand,  the  said  Ltike  Kidd  being  the  overseer  of  the 
township  of  Botchergatej  and  father  of  the  said  William 
Kidd. 

The  parish  of  Bishop   Wearmouth  consists  of  seven 
townships,  each  maintaining  its  own   poor  separately, 
and  having  separate  and  distinct  overseers.     Two  of 
these  townships  are  called  Bishop  Wearmouth  and  Bishop 
Wearmouth  Panns  respectively;    and  in  the  latter  the 
pauper  and  his  family  were  legally  settled.    There  are  no 
overseers  of  the  poor  of  the  parish  of  Bishop  Wearmouth. 
"When  the  order  of  removal  was  made,  both  the  magis- 
trates who  signed  the  same,  and  the  overseers  of  the  re- 
moving township,  knew  of  the  division  of  the  parish  of 
Bishop  Wearmouth  into  townships,  each  maintaining  its 
own  poor,  and  that  the  pauper's  settlement  was  in  the 
township  of  Bishop  Wearmouth  PannSy  though,  in  the 
order  of  removal,  it  was  declared  and  adjudged  by  them 
to  be  in  the  parish  of  Bishop  Wearmouth,     The  sus- 
pended order  was  not  served  till  after  the  suspension  was 
taken  off;  namely,  on  the  28th  of  September  1829.    The 
pauper  and  his  children  were  taken  by  W,  Kidd  from  the 
removing  township  to  the  township  of  Bishop  Wearmouth 
Paims^  with  directions  from  the  overseer  of  Botchergate 
to  serve  the  order  on,  and  deliver  the  paupers  to,  the 
overseer  of  the  township  of  Bishop  Wearmouth  Panns, 
mad  to  demand  from  him  51.  7s.  6d.     W.  Kidd  accord- 
^gly,  on  the  28th  of  Septemhei^  took  the  paupers  to  that 
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accompanied  L.  Kidd  to  try  to  prevail  on  the  overseer        1834. 
of  Bishop  Wearmouth  Panns  to  take  the  paupers.     They        ^"^ 

The  Kino 

found  him  at  his  place  of  business,  situate  in  a  distant        against 

The  Inhabit- 

parisfa  {Sunderland),  but  he  still  refusing  to  receive  the        ants  of 

paupers,  L.  Kidd,  the  overseer  of  the  removing  town->   Wiaemouth. 

ship,  served  Mr.  Hills,  the  churchwarden  of  the  whole 

parish  of  Bishop  Wearmouth,  with  the  removal  order, 

HiUs  being  then  in  the  parish  of  Sunderland ;  and  the 

paupers  were  lodged  by  him  in  the  workhouse  of  Bishop 

Wearmouth  township,  and  maintained  by  that  township 

till  the  appeal  was  heard.     It  was  objected   by  the 

counsel  for  the  respondents,  that  the  churchwardens 

and  overseers  of  the  township  of  Bishop  Wearmouth  had 

no  right  of  appeal,  and  were  not  entitled  to  be  heard ; 

but  the  court  of  quarter  sessions  determined  that  they 

Were  parties  aggrieved,  and  entided  to  appeal.     The 

questions  for  the  opinion   of  this   Court  were,    1st, 

Nrliether  the  township  of  Bishop  Wearmouth  was,  under 

i^<  circumstances,  entitled  to  appeal ;  secondly,  whether 

he  order  of  removal,  so  directed  and  served  as  afore- 

^id|  was,  notwithstanding  the  objection  made  to  it  at 

<  time  of  such  service,  a  good,  valid,  and  binding 

r  or  not. 


-dglionby  in  support  of  the  order  of  sessions.  The 
'^liabitants  of  the  township  of  Bishop  Wearmouth  had  no 
iJBht  to  appeal.  The  13  &  14  Car.  2.  c.  12.,  after  au- 
'^'^t'izing  two  justices  by  their  warrant  to  remove  per- 
likely  to  become  chargeable,  to  the  parish  where 
are  legally  setded,  gives,  by  sect.  2.  the  right  of 
d  to  all  persons  who  think  themselves  aggrieved  by 
such  judgment  of  the  two  justices ;  and  the  3  & 

3  Q  3  ^W. 
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order  was  a  good  order  on  Bishop  Wearmouth  Panns^  1834. 
and  was  properly  served  on  that  township ;  the  o£Scers 
of  that  township  were  bound  to  receive  the  pauper,  agahist 
and  if  aggrieved  by  the  order,  they  ought  to  have  ap-  ants  of 
pealed  against  it ;  Spitalfields  v.  Bromley  {a\  Res  v.  Kirh'  Wiaemooth. 
hf  Stephen  {b).  The  paupers  were  settled  in  that  town- 
ship, and  the  magistrates  knew  that  they  were  so  settled. 
In  Rex  v.  Kirkby  Stephen(b)j  the  intention  was  to  remove 
to  the  township  of  Kirkby  Stephen ;  the  order  was  di- 
rected to  the  parish,  but  was  delivered  with  the  pauper 
to  the  township  of  Kirkby  Stephen,  which  did  not  appeal; 
and  it  was  held  that  the  township  was  bound  by  the 
order.  There,  there  did  not  exist  such  a  place  as  the 
parish  of  Kirkby  Stephai  for  the  purpose  of  maintaining 
the  poor ;  nor  here  does  there  exist  such  a  place  as  the 
parish  of  Bishop  Wearmouth  for  that  purpose ;  but  the 
order  in  this  case  was  not  served  on  officers  of  the 
township  of  Bishop  Wearmouth,  nor  were  the  paupers 
delivered  to  them  by  officers  of  the  removing  parish ; 
and  the  officer  of  Bishop  Wearmouth  Panns,  to  whom 
the  order  was  first  delivered,  knew  that  the  intention 
was  to  remove  the  paupers  to  that  township. 

-Armstrong  contra.     If  the  order  was  properly  served 

on  HiUsj  the  township  of  Bishop  Wearmouth  is  aggrieved. 

«  Was  properly  served :  the  officer  of  the  removing  pa- 

'^h  first  took  the  paupers  with  the  order  to  Bishop  Wear- 

**^^  Panns,  and  then,  after  a  refusal  by  the  overseer  of 

ttat  township  to  receive  them,  to  the  churchwarden  of 

^c  ^Jv-hole  parish,  who  resided  in  the  township  of  Bishop 

^^^rrufnUh,  and  the  latter  was  obliged  to  place  them  in 

(a)  18  Vin.  Ab.  468.,  tit.  Removal,  (H.)  pi.  5. 
(6)  Burr.  S,C-  664. 

3  Q  4  the 
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cerned  in  the  appeal,  must   be  considered  an  entire        1834. 
stranger.   He  took  the  paupers  with  the  order  to  another       """" 
township  which  happens  to  be  of  the  same  name  with        agahut 
the  parish  to  which  the  removal  was  directed  to  be  made.        anu  of 
That  township  therefore  had  the  paupers  under  an  order    wiamiodth. 
directed  to  a  parish  of  the  same  name:  it  was  not  bound 
to  receive  them,  and  was  a  volunteer  to  a  certain  extent ; 
and  the  question  is,  whether  it  comes  within  the  stat. 
13  &  14  Car.  2.  c.  2.  5. 2,  which  gives  the  right  of  ap- 
peal to  all  persons  who  think  themselves  aggrieved  by 
any  judgment  of  the  Justices.     That  clause  as  it  seems 
to  me  ought  not  to  be  construed  so  as  to  let  in  any  one 
who,  taking  a  capricious  view  of  the  order,  may  think 
himself  aggrieved  by  it,  when  it  is  clear  that  he  was  not 
intended  to  be  included  in  it,  but  must  be  confined  to 
those  who  may  have  reasonable  ground  for  thinking 
themselves  aggrieved.     I  think,  however,  that  there  was 
in  this  case  reasonable  ground  for  the  inhabitants  of 
Bishop  Wearmouih  to  think  they  might  sufier  by  this 
order,  whereby  the  paupers  were  directed  to  be  removed 
to  a  parish  of  the  same  name  as  the  township,  and  that, 
therefore,  they  had  a  right  to  appeal.   They  might  have 
a  reasonable  apprehension  that  they  would  be  fixed  with 
the  pauper  if  they  did  not  appeal,  and,  consequendy, 
might  think  themselves  aggrieved  by  the  order. 

The  appeal  was  heard,  and  the  order  of  removal  was 
confirmed  on  proof  of  a  settlement  in  the  township  of 
Midiop  Wearmouih  Pantis,  the  inhabitants  of  which,  for 
the  purpose  of  this  appeal,  must  be  considered  as  third 
persons.  The  sessions  have  clearly  done  wrong  in  this 
respect,  and  the  order  must  be  quashed. 

LiTTLEDALE 
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mouth  had  reasonable  cause  to  think  themselves  ag-        1834. 
grieved.     The  statute  does  not  give  the  right  of  appeal       "^^ 
to  eyery  person,  who,  upon  any  inconsiderate  view  of       agatna 
bis  case,  may  think  himself  aggrieved,  but  only  to  per-        amt  of 
sons  Twho  have  reason  to  think  themselves  aggrieved.    ^^sAiulioraa. 
I  am  not  satisfied  that  the  appellant  township  would 
have  been  concluded  by  this  order,  if  they  had  pot  ap- 
pealed against  it.     It  never  had  been  served  on  the 
officers  of  that  township,  nor  was  it  served  by  the  officers 
of  the  removing  township.     My  doubt,  however,  is  not 
so  serious  as  to  make  me  diSsr  from  the  vest  df  the 
Court. 


Patteson  J.  For  the  reasons  already  given,  the 
sessions  ought  clearly  to  have  quashed  the  order  of 
removal.  It  is  to  be  regretted  that  the  magistrates 
should  have  ordered  the  paupers  to  be  removed  to  a 
place  where  they  were  clearly  not  settled.  SpUed/lelds  v. 
Bromley  (a)  goes  to  this  extent,  that  magistrates  are  not 
bound  to  notice  tlie  division  of  parishes  into  townships; 
and,  therefore,  if  they  do  not  know  that  a  parish  is  so 
divided,  and  make  an  order  directing  a  pauper  to  be 
removed  to  the  parish,  such  an  order  may  not  be 
wrong.  But  if  they  are  informed,  before  they  make  the 
order,  that  a  parish  is  divided  into  townships  maintain- 
ing their  own  poor  separately,  and  that  the  settlement 
of  the  paupers  is  in  one  of  those  townships,  it  is  their 
duty  to  direct  the  paupers  to  be  removed  to  the  town- 
ship bound  to  maintain  them.  It  seems  to  me  also  that 
the  service  of  the  order  on  the  township  of  Bishop 
Wearmouth  was  not  good.     The  order  was  directed  to 

(a)  18  Fm.  ^6.468.,  Uu  Removal,  (H.)  pi.  5. 

the 
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1834. 


The   King  against  The   Inhabitants  of       fj^^l^, 

Buckingham. 

ON  appeal  against  an  order  of  two  justices  whereby  P««p«r  wis  /jLiZ/^-/^ 
.       .  ,  hind  for  a 

Thomas  Bumell^  his  wife  and  children,  were  removed  year  as  a  foot- 

man  and 

nrom  Maidsmorton  to  Buckingham^   the  sessions  con-  groom*  by  a 
finned  the  order  as  to  some  of  the  paupers,  subject  to  pUnter,  rasid- 
the  opinion  of  this  Court  on  the  following  case :  —  js^Asnrf,''at  u 

The  birth  settlement  of  the  pauper  Thomas  Burnett  ^^^n^^tibe 
was  in  Buckingham.     On  the  28th  oi  February  1828  he  ?>««";»  ««^« 

m  Fwrttary 

was  hired  by  Henry  Smithson,  Esq.  of  Maidsmorton  for  i828,andm 

^  ^  '        n  Jrfiiy  following 

a  year,  as  a  footman  and  groom,  at  the  wages  of  *lL  and  ef/^agedtobiwi 
a  suit  ot  livery.     On  the  following  day  he  went  into  the  the  same  mas- 
service  and  continued  until  the  9th  of  May  following.  «« clerk  and 
Mr.  Smithsonj  being  a  fVest  India  planter,  was  about  S^ree^ean^ 
to  visit  his  property  in  Berbice^  and  on  the  9th  of  May^  ST^ofhis^"' 
came  to  an  agreement  with  the  pauper  whereby  the  lat-  •^^•^  **>f^» 
ter  engaged  to  bind  himself  to  serve  Mr.  S.  in  Berbice  »**n^«    Soon 

after  their 

as  overseer  and  clerk,  on  his  plantations,  for  the  term  of  arrival  at  Ber^ 
three  years  from  the  first  day  of  his  arrival  in  Berbice,  entered  on  the 
at  the  salary,  for  the  first  year,  of  15/.,  for  the  second  20/.,  ^  and  clerk, 
for  the  third  30/.  current  money  in  Berbice,  and  Mr.  c^ntinJ^to 
S.  promised  to  pay  the  above  money  as  it  became  due,  II^d"^12rr°h' 
(the  first  named  doing  his  duty,)  and  to  find  him  his  "»»«««•'»  house, 

^  o  jy/  ^  and  did  so  until 

board  and  lodging,  and  doctors'  charges,  as  is  usual  the  following 

JFebrutnyt 

for  overseers  in  Berbice.     On  the  preceding  day  {May  when  they 

returned  to 
England,  the 
pauper  acting  in  the  capacity  of  serrant  on  the  homeward  voyage  and  after  his  arrival  in 
England,  No  further  contract  had  ever  been  entered  into  for  the  pauper's  service  as  over- 
seer. The  master  paid  him  his  footman's  wages  till  the  time  of  their  going  abroad,  and,  on 
their  retam  home,  paid  him  20^  as  salary  for  the  service  in  Berbice  s  after  which  be  gave 
him  vreekly  wages,  under  a  new  agreement : 

Held,  that  &ere  was  no  dissolution  of  the  first  contract,  and  that  the  pauper  having 
itrved  forty  days  under  the  first  hiring,  gained  a  s^cment  in  M. 
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vious  to  the  marriage  taking  place,  Mr.  Smithson  and        1884* 

the  pauper  came  to  an  agreement  for  the  pauperis  scr-       

irice  as  weekly  servant  at  45.  a  week,  to  live  and  board  agnhut 
in  the  bouse  as  before.  Pauper  continued  in  such  ser^  tnu  of 
vice  until  the  September  following^  and  then  left  and 
received  the  remaining  10/.,  his  weekly  wages  having 
been  r^ularly  paid.  The  pauper  was  never  absent 
from  Mr.  SmithsarCs  service  a  day  from  its  commence* 
ment  in  Febrvary  1828  to  its  determination  in  September 
1829.  The  whole  amount  of  wages  received  by  the 
pauper  for  his  service  to  Smithson  was  the  sums  of 
1/.  165.  9d^  20/.,  and  the  weekly  wages. 

The  question  for  the  opinion  of  this  Court  was, 
whether  under  the  circumstances  above  stated,  the  pau- 
per gained  a  settlement  in  Maidsmorton, 

J3.  Monro  in  support  of  the  order  of  sessions.     The 

pauper  did  not  gain  a  settlement  in  Maidsmorton :  the 

contract  of  hiring  of  the  28th  of  February  1828,  as 

footman  and  groom,  was  dissolved  by  the  agreement  of 

the  9th  of  May^  whereby  the  pauper  engaged  to  bind  * 

himself  to  serve  his  master  as  overseer  and  clerk  in  the 

plantations  for  three  years  ;  Bex  v.  Great  Chilton  (a)  is 

in  point.     There,  an  unmarried  man  was  hired  for  a 

year  from  Martinmas^  as  a   servant  in  husbandly  at 

8/.  a  year,  with  meat,  washing,  and  lodging.     In  the 

succeeding  January  he  married,  but  continued  with  his 

master  as  a  menial  servant  until  the  ensuing  May^^day  $ 

some  days  before  which,  the  master  and  pauper  agreed 

that  the  pauper  should  go  (with  his  wife)  as  a  hind,  to 

reside  on,  and  manage  another  farm  of  his  master's  in 

(«)  $  T.  H.  671. 

the 
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not  appear  that  he  ever  did  so  bind  himself;  and,  though        1834. 
it  is  stated  that,  soon   after  his  arrival  at  Berbice.  he        -^— 

The  KiHa 

entered  upon  the  office  of  overseer  and  clerk,  yet  he        against 

Tbelnhabit- 

Gontinued  to  act  as  servant  about  the  person  of  his        snttof 
master,  and  lived  in  his  master's  house.     The  contract      "*^"®"^*^ 
contemplated  by  the  second  agreement  never  came  into 
operation. 

LiTTLEDALE  J.  Concurred. 

Taunton  J.     It  is  said  that  the  first  contract  was 
vacated  by  the  second,  and  Bex  v.  Great  Chilton  (a)  ^    / 

has  been  relied  upon.  Much  as  I  respect  the  authority  ^ 
of  Lord  KerttfOTif  I  should  have  concurred  with  the 
opinion  of  the  majority  of  the  Judges  in  that  case. 
There,  the  pauper,  having  been  hired  for  a  year  from 
MartinmaSf  agreed  with  his  master  to  serve  him  for  a  year 
from  the  ensuing  May^ay^  at  weekly  wages ;  die  Court 
held,  properly,  that  the  two  contracts  were  inconsistent, 
and  that  the  latter  put  an  end  to  the  first.  The  latter 
contract^  there,  was  not  executory,  but  absolute,  from  a 
given  day.  But,  here,  the  two  contracts  are  not  incon- 
sistent :  the  pauper  engages  to  bind  himself  to  serve ;  he 
does  not  enter  into  an  actual  contract  to  serve,  and  it 
does  not  appear  that  any  further  contract  was  ever 
made  between  the  parties.  It  is  not  immaterial  that, 
during  the  whole  period  of  service,  he  continued  to  act 
in  his  original  character  of  servant.  There  is  no  deci- 
sion to  shew,  where  the  service  is  clearly  referable  to  a 
yearly  hiring,  that  the  master's  going  abroad,  and  the 
service  afterwards  being  in  a  foreign  country,  destroys 
the  settlement  of  the  servant. 

(a)  ST.  R.  672. 

Vol.  V.  3  R  Patteson 
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parish,  at  weekly  wages,  to  work  for  him  during  his        1834. 
harvest.     She  remained  livinij  with  Wilson  and  workinir       """" 
lor  him  nnder  the  hiring  for  three  weeks  and  upwards;        agntut 
when  she  received  her  wages  and  returned  home,  having        mau  of 
been  absent  from  her  father's  house  three  weeks  and         ^^'*^* 
two  days.     In  the  following  autumn  she  hired  herself 
again,  with  the  consent  and  at  the  desire  of  her  father,  to 
Wilson^  to  assist  him  in  his  harvest.     On  this  occasion 
she  served  Wilson^  living  with  him  under  this  hiring  a 
fortnight,  received  her  wages,  and  returned  home  as 
before,  having  been  absent  from  her  father's  house  at 
this  time  two  weeks  and  two  days.     On  tliis  latter  occa- 
sion she  gave  her  wages  to  her  father,  who  expended 
them  for  the  use  of  the  family.     The  pauper  had  not, 
on  either  of  these  occasions,  any  intention  of  abandoning 
her  home,  but  on  both  occasions  she  fully  intended  to 
return ;  and  her  father  expected  that  she  would  return 
to  him  as  soon  as  the  harvest  work  at  WihorCs  was 
done.     The  sessions,  upon  these  facts,  found  that  the 
pauper  was  emancipated,  and  did  not  follow  the  settle- 
ment acquired  by  her  father  in  Aihton  in  1830.    The 
question  for  the  opinion  of  this  Court  was,  whether  the 
sessions   were  warranted  in  the   conclusion  they  had 
drawn,  that,  under  such  circumstances,  the  pauper  was 
emancipated. 

Armsirong^  in  support  of  the  order  of  sessions.  The 
sessions  concluded  rightly.  The  pauper,  being  of  full 
age,  contracted  to  work  during  the  harvest,  and,  in  per- 
formance of  that  contract,  was  absent,  in  one  year,  three 
weeks  and  two  days  from  her  father's  house.  During 
that  period,  she  had  subjected  herself  to  the  control  of 
another,  and  could  not  return  to,  or  become  part  o^ 

3  R  2  her 
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'  AglionJy  conti*a.  The  pauper  was  not  emancipated, 
because,  by  hiring  herself  for  the  harvest,  she  did  not  be- 
come, or  intend  to  become,  permanently  free  from  her 
Other's  control.  In  Rex  v.  Rotherfield  Greys  {a\  Bayley  J. 
says,  ^^  In  order  to  constitute  emancipation,  the  party 
ought  to  be  wholly  and  permanently  free  from  the  parental 
control;"  and  in  Rex  v.  Hardwick{b),  Abbott  C.J. 
says^  that  *^  during  the  minority  of  a  child,  he  will  re- 
main, almost  under  any  circumstances,  unemancipated ; 
but,  where  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attained  twenty-one,  it  will  not  be 
communicated,  unless,  in  fact,  the  child  continues  part 
of  the  family.  When,  therefore,  at  that  period,  he 
is  absent,  employed  in  gaining  a  livelihood  for  him- 
self^ or  serving  in  the  militia,  he  no  longer  remains  a 
member  of  the  family."  Abbott  C.J.,  there,  is  evi- 
dently speaking  of  an  absence  likely  to  be  permanent. 
Here,  the  pauper,  who  bad  hired  herself  to  work  during 
the  harvest  only,  cannot  be  said  to  have  been  getting  a 
living  Jbr  herself  in  the  sense  in  which  that  expression 
js  used  by  Abbott  C.  J.  She  continued  part  of  her 
father's  family  during  the  whole  time  she  served  Wilson  : 
she  always  intended  to  return.  Her  absence  during  the 
harvest,  taken  in  conjunction  with  that  intention,  can- 
not be  considered  a  severance  from  her  father^s  family. 
Sex  V.  Sawerby  (c)  is  in  point.  The  principal  question 
there  discussed  was,  whether  the  master  was  eman- 
dpated.  He  was  the  son  of  a  certificated  man,  and  con- 
tinued to  reside  in  the  certificated  parish  with  his  father 
in  his  lifetime ;  and  after  his  father's  death,  with  his 
mother;  and  never  left  them,  except  for  a  few  weeks  in 


1834. 

The  King 

agamil 

The  InhabiU 

antiof 

OOLSOV. 


(a)  1^.4-0.347. 


(b)  SB,  ^^.178. 
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(c)  2^jf,276. 
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Mairaverse  (a)  tends  strongly  to  shew  that  a  pauper, 
who  hires  himself  under  twenty-one  years  of  age,  and 
continues  to  serve  after  that  period,  will  be  emancipated. 
We  are  extremely  anxious  to  make  the  rules  on  this 
subject  as  clear  as  possible.  A  party  under  age  is  not 
GOBsidered  to  be  emancipated  unless  some  distinct  act 
be  shewn,  producing  that  effect ;  as  if  he  marries,  and 
so  becomes  the  head  of  a  family,  or  contracts  some  other 
feladon,  so  as  wholly  and  permanently  to  exclude  the 
parental  control ;  but,  where  a  child  has  attained  the  age 
of  twenty-one,  and  is  then  separated  from  the  father^s 
family,  the  burden  of  proof  that  the  child  is  not  thereby 
emancipated,  lies  on  the  party  asserting  that  fiict.  In 
Bex  V.  Hardwick  (i),  Abbott  C.  J.  says.  (His  Lordship 
here  read  the  words  of  Abbott  O.  J.,  already  cited, 
p.  961,  ant^.)  Now  here  the  pauper,  after  she  attained 
twenty-one,  made  9  contract  whereby  she  bound  herself 
to  work  during  a  certain  period.  In  performance  of 
that  contract,  she  was  absent  from  her  father^s  house 
three  weeks,  employed  in  gaining  a  livelihood  for  her- 
self. During  that  period,  consequently,  she  no  longer 
remained  a  member  of  his  family :  and  I  am,  therefore, 
of  c^inion  that  the  sessions  were  warranted  in  the  con- 
clusion they  came  to,  that  she  was  emancipated. 


1634. 

The  Kiva 

againtt 

The  Inhabit- 

mntsof 

OULTOV. 


LiTTLEDALE  J.  I  am  of  Opinion  that  the  pauper 
was  not  emancipated.  It  appears  to  me  that  her  tem- 
porary absence  from  her  fiither^s  house,  during  the 
harvest,  was  not,  under  the  circumstances  stated  in  this 
case,  a  severance  from  his  family,  and  therefore  does 
not  anuHint  to  emancipation.     It  is  the  common  prac- 


(o)  7  J.  4r  C.  226. 


(b)  SB.  4:  J.  178. 
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with  the  father's  family."     In    this  case,   the  pauper        18S4. 
never    contracted   the  rektion    of  household    servant       — — 

The  Kiyo 

with  another  family ;    she  was  to  work  in  the  fields,        agavut 

The  Inhabit- 
not  in  the  house.     She  was,  therefore,  never  out  of  her        uti  of 

£ither^8  family,  to  use  Lord  Kenyoti's  expression;  her 
wages  contributed  to  his  support ;  she  intended  to  return 
home,  and  her  father  expected  she  would  as  soon  as 
the  harvest  work  was  done.     In  Bea:  v.  Roach  (a),  Ash^ 
hurst  J.  considered  the  question,  whether  absence  from 
the  father's  family  amounted  to  emancipation,  to  depend 
upon  the  intent.     He  there  says,   *^  In   some  cases, 
perhaps,  it  may  be  difficult  to  say  what  shall  amount 
to  a  severance  from  the  father^s  family.     When  a  child 
becomes  of  age,  it  is  optional  in  him,  either  to  continue 
with  his  parents  or  not,  as  he  pleases.     He  is  then  sui 
juris :  and  if  he  leave  his  father's  house  and  put  himself 
under  some   other  control,   this   is  a  kind  of  public 
notification  that  he  means  to  leave  his  father's  ikmily." 
Now,  I  think  here,  that  the  fact  of  the  pauper  having 
left  her  father's  house,  and  put  herself  under  the  control 
of  another  during  the  harvest,  was  not,  under  the  cir- 
cumstances of  the  case,  any  indication  of  an  intent  to 
leave  her  father^s  family.     In  Rex  v.  Sowerby  (i),  it  was 
found  that  the  son  of  the  certificated  person  never  left 
his  father  or  mother^s  house,  except  for  a  few  weeks  in 
harvest  time  in  one  year ;  and  it  was  there  considered^ 
that  he  was  not  thereby  emancipated. 

Taunton  J.  Certainty  in  the  administration  of 
every  department  of  the  law  is  of  the  greatest  import- 
ance, and  in  none  more  so  than  in  sessions  law.    The 

(o)  6  T.  R.  247.  (*)  2  East,  276. 

yearly 
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Fatteson  J.      I  cannot  distinguish  this  case  from        18S4. 
Bex  V.  Roach,  (a)    The  only  difference  is,  that,  in  that       -— 

The  Kino 

case,  the  pauper  served  eight  weeks :  here,  she  served  againtt 
three  weeks  and  two  days ;  but  she  was  bound  by  her  anu  of 
contract,  and  compellable,  to  serve  her  master  during 
that  period.  It  is  found,  indeed,  that  she  hired  herself 
with  the  consent  and  at  the  desire  of  her  father;  but  he 
could  not  enforce  or  prevent  her  so  doing,  for  she  was 
of  full  age ;  and  that  being  the  case,  the  onus  of  shew- 
ing that  she  was  not  emancipated  is  thrown  on  that 
party  who  contends  that  she  was  not  so.  As  to  Rex  v. 
Sawerby  (&),  the  decision  there  did  not  turn  on  the  ques- 
tion of  the  emancipation  of  the  son ;  he  was  born  after 
the  father  had  come  into  (he  certificated  parish,  and 
always  resided  with  him  during  his  lifetime,  and,  after 
bis  death,  with  his  mother;  and  the  question  was, 
whether  or  not,  after  that  time,  he  still  resided  under 
the  certificate,  by  living  with  his  mother  as  part  of  a 
family  of  which  she  was  the  head ;  in  which  case  his 
hired  servant  was  prevented  by  the  statute  12  Anne  c.  18. 
5. 2.  from  gaining  a  settlement 

Order  of  sessions  confirmed. 

(a)  6  T.  JB.  S47.  (6)  S  EaU,  276. 
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Hildyard  and  Sir  G.  A.  Lewin,  in  support  of  the  order 
of  sessions.  The  sessions  have  properly  decided  that 
the  birth  settlement  of  Elizabeth  Brittain  was  not  suffi- 
ciently proved.  Rex  v.  Noi'th  Pethertofi  (a)  shews  that 
a  register  of  baptism  is  not  evidence  per  se  of  the  place 
of  birth  of  the  party  bapdzed.  Here,  it  will  be  said, 
there  is  a  series  of  registers  shewing  that  different 
members  of  the  family  were  baptized  in  the  same  place 
(the  parish  of  Keiion)^  from  which  it  ought  to  have 
been  inferred  that  Elizabeth  Brittain  was  born  in  that 
parish.  But  that  is  not  a  necessary  inference ;  for  the 
parents  may  have  resided  in  an  extraparochial  place 
contiguous  to  Ketton^  and  have  brought  their  children 
to  that  parish  for  baptbm.  It  was  for  the  sessions,  at 
any  rate,  to  draw  the  conclusion  from  the  evidence; 
they  were  not  bound  to  find  that  Elizabeth  was  bom  in 
Kettorim 


18S4. 


The  Kino 

The  Inbabit- 
mntt  of 

LUBBEMHAM. 


Humfrey  and  White  contr^  This  case  differs  from 
Rex  V.  North  Petherton  (a),  as,  besides  the  register  of  the 
baptism  of  Elizabeth  Brittain^  there  were  other  circum- 
stances connected  with  it  from  which  the  sessions  ought 
to  have  inferred  that  she  was  bom  in  Ketton ;  viz.,  the 
baptism  of  three  other  children  in  that  parish. 

Denman  C.  J.  The  question  at  sessions  was,  whether 
the  birth  settlement  of  Elizabeth  Brittain  was  sufficiently 
proved.  The  Court  of  Quarter  Sessions  thought  that  it 
was  not,  and  they  have  stated  in  the  case  the  facts  on 
which  they  came  to  that  conclusion.  We  must  collect 
that  the  question  intended  to  be  submitted  to  us  was, 


(a)  2  J9.  J:  a  508. 


whether 
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1884. 


The  King  against  The  Inhabitants  of  Great  saiwJdy, 

Wakering. 

fW  appeal  against  an  order  of  two  justices,  whereby  ^.  byleue  d^^oAl/t^ 

Samuel  Bullock^  his  wife  and  children,  were  removed  and  land  toB.  ' 
from  the  parish  of  Great  Wakering  to  the  parish  of  J^of^aw,  /2.f$.ly 
Great  Wigboroughj  both  in  the  county  of  Essex^  the  ses-  |[nnum.^**Th«re 
sions  quashed  the  order,  subject  to  the  opinion  of  this  r*!u  ^7*^^' 
Court  on  the  following  case :  —  ^"^  iererally 

The  respondents  having  proved  a  derivative  setde-  and  rates, 

&C.9  but  none 

ment  in  the  appellant  parish,  the  appellants  endeavoured  to  pay  rent. 
to  establish  a  subsequent  settlement  acquired  by  the  the  whole  pre- 
pauper,  either  by  renting  a  tenement  in  the  respondent  ^^nt  for^five 
parish,  or  by  paying  rates  in  respect  thereof,  under  the  ^'jhede-* 
followin/z  circumstances  :  —  f"."®  *^'°8   , 

o  joint,  the  rent 

By  lease  bearing  date  the  27th  February  1 827,  made  "^^  payable  by 

^  ^  J^  »  the  two  jointly, 

between  Catherine  Summer^  widow,  of  the  one  part,  and  and  that  each 

could  only  bo 

Samuel  Bullock  (the  pauper),  and  John  Clay  of  the  other  considered  as 
part,  Mrs.  Summer^  in  consideration  of  the  rents  and  co-  tenement  at  a/. 
Tenants  on  the  behalf  of  Bullock  and  Clay  to  be  paid  ^convlm^^y 
and  performed,  leased  to  BuUock  and  Clay  certain  free-  ^^^'.^^Ji  "'*' 
hold  premises  (therein  particularly  described),  situate  in  ™«".^  ei^erby 
the  respondent  parish,  to  hold  from  the  25th  of  March  tenement,  or 

by  being  rated 

then  next,  for  fourteen  years,  if  Mrs.  Summer  should  so  and  paying 

rates  in  respect 

long  live,  at  the  yearly  rent  of  16/.  The  lease  contained  of  it. 
a  covenant  by  Bullock  and  Clay  for  themselves  jointly 
and  severally,  and  their  heirs,  executors,  administrators, 
and  assigns,  for  payment  of  the  taxes,  rates,  and  assess- 
ments to  be  charged  on  the  premises  (but  there  was  no 
covenant  for  payment  of  the  rent);  and,  previous  to  the 

29th 
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should  be  the  ooly  tenant,  and  responsible  for  the  whole       18S4r. 
rent ;  and  that  Clay  was  included  in  the  lease  merely     _    „ 

•^  •'       The  KiHO 

as  a  surety  for  the  due  payment  of  the  rent  by  Bullock.       agmnu 

,-,,  The  Inhabit* 

The  counsel  for  the  respondents  objected  to  Mur*  antior 
doch*s  evidence,  as  tending  to  contradict  the  language 
and  vary  the  effect  of  the  lease;  but  his  evidence  was 
admitted  by  the  sessions,  and  was  to  the  extent  above 
stated.  With  respect  to  the  settlement  by  payment 
of  rates,  the  pauper  proved  that,  once  during  his  occu- 
pation under  the  lease,  he  paid  a  rate  to  one  of  the 
parish  officers  of  Great  Wakeringf  and  that  he  was  rated 
for  the  premises  in  question,  they  being  stated  in  the 
rate  to  be  of  the  value  of  six  pounds;  and  that  Clay  vf  as 
not  rated  at  alL  The  sessions  were  of  opinion,  that  the 
pauper  had  acquired  a  settlement  both  by  renting  a  tene« 
ment  and  by  paying  a  rate  in  respect  thereof;  and 
quashed  the  order  of  removal. 

Knox  and  Cripps  in  support  of  the  order  of  sessions. 
There  was  a  hiring  of  a  tenement  by  the  pauper  of  suffi- 
cient value  to  satisfy  the  statute  6  G.  4.  c,  57*  In  Croft 
V.  Gainford  (a),  and  Marden  v.  Barham  (i),  it  was  held, 
that  where  a  tenement  is  occupied  by  two  jointly,  and  is 
under  20/.  a  year  value,  neither  can  acquire  a  settle- 
ment ;  but  those  cases  were  decided  at  a  time  when  it 
was  considered  necessary,  in  order  to  gain  a  settlement 
by  renting  a  tenement,  that  a  party  should  have  credit 
for  the  rent,  to  the  amount  of  10/.  a  year.  That  doctrine, 
however,  was  exploded  in  Rex  v.  Hooe  (c),  where  the 
payment  of  the  rent  to  the  landlord  was  guaranteed  by 

(a)  S  BoU,  pL  194.  6tb  edit  mod  Burr.  S.  €•  Sll. 
{b)  2  But.  pi.  197.     Burr.  S.  C.  31 1. 
(c)  4JSaj<996S. 

Vol.  v.  8  S  another 


WAUEsnro. 
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liTering  the  jadgment  of  the  Court,  seemed  to  consider       18S4. 

that  the  first  of  those  statutes  had  made  no  such  altex^       

atioo  of  the  law.  There  the  premises  occupied  by  the  agamst 
pauper  were  not  of  sufficient  value,  unless  he  could  anti  of 
be  considered  as  sole  occupier  of  a  garden.  The 
pauper  took  the  garden,  but  it  was  agreed  between  him 
and  one  Maynard  that  they  should  share  the  expense 
and  profit.  Mw^ard  paid  the  pauper  half  the  rent,  and 
Bm/ky  J.  observed,  that  although  it  was  not  stated  that 
there  was  a  joint  occupation,  yet  it  must  be  taken 
that  there  was,  and  if  so,  it  must  be  considered  that  the 
pauper  occupied  only  a  mcnety  c^  the  garden.  Here 
the  law  will,  firom  the  joint  demise  to  the  two,  imply  a 
joint  covenant  tot  payment  of  the  rent.  As  to  the  settle- 
ment by  rates,  the  statute  6  G.  4.  c.  57.  requires  the  same 
circumstances  to  give  a  settlement  by  paying  parochial 
rales,  as  by  settling  upon  and  renting  a  tenement ;  and, 
therefore,  if  a  settlement  was  not  gained  here  by  renting 
a  tenement,  neither  was  it  by  the  payment  of  rates. 

Devman  C.  J.  It  appears  to  me  that  this  letting 
did  not  confer  a  settlement,  because  it  was  a  joint 
letting  to  two,  and  as  the  rent  of  16/.  would  be  payable 
by  the  two  lessees,  each  would  be  liable  only  to  pay  a 
moiety.  But  in  order  to  give  a  settlement,  the  tene- 
ment of  each  should  be  of  the  annual  value  of  10/.  In 
Bex  V.  Hooe  (a),  the  demise  was  to  one  only,  and  his 
rent  was  guaranteed  by  another  person,  but  the  latter 
was  not  tenant.  Whether  the  pand  evidence  be  ad- 
missible or  not,  is  immaterial ;  because,  assuming  it  be 
recetvaUe^  the  letting  was  in  fact  to  the  two  jointly,  and 

(d)  4£m<^5«& 

SS  2  the 
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premises  was  only  16/.  per  annum,  and  it  was  payable 
by  the  lessees  jointly;  and  supposing  that  the  parol 
evidence  was  properly  received,  it  does  not  vary  the 
case;  for,  although  it  may  have  been  intended  that 
Bullock  should  be  sole  tenant,  and  Clay  surety,  still  the 
demise  by  the  lessor  was  to  the  two  jointly,  and  the  rent 
therefore  was  payable  by  them.  There  is  no  ground 
for  saying  that  there  was  a  settlement  by  rates ;  for  that 
depends  on  the  same  circumstances,  precisely,  as  a 
settlement  by  settling  on  or  renting  land. 


977 
1884. 

The  KiMO 

agaifut 
The  InbabiU 

ants  of 
Waxxuxq. 


Patteson  J.  This  is  a  joint  lease  to  the  two  as 
regards  the  landlord.  Whether  the  parol  evidence  was 
admissible  as  between  the  parties  to  this  record  is  im- 
material. I  think  it  was  admissible  as  between  them, 
though  it  would  not  be  so  as  between  the  parties  to  the 
instrument  All  the  authorities  shew,  that  if  there  be 
a  joint-tenancy,  each  of  the  parties  should  be  interested 
to  the  amount  of  10/.  With  respect  to  an  underletting 
by  day  to  the  pauper,  there  were  some  circumstances  to 
warrant  such  an  inference ;  but  the  sessions  have  not 

drawn  it,  and  we  cannot. 

Order  of  sessions  quashed. 


3S  8 
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said  three  books  all  persons  shall  be  at  liberty  to  have  re*  ISSi* 
course*  and  to  inspect  or  peruse  the  same  at  all  reasonaUe  ^— — 
and  seasonable  times,  without  any  fee  or  reward."    The       agtUut 

Hm  TnistMt 

party  making  the  present  application,  and  certain  other        of  the 
inhabitants  of   Burfordj   being  advised   that  the  said    aadWimy 
clause  was  still  in  force,  gave  notice  to  the  trustees  that     ^ 
they  should  attend  at  the  office  of  the  clerk,  for  the 
purpose  of  inspecting  all  orders,  acts,  matters,  proceed-^ 
logs  and  things  recorded  or  entered  in  the  bode  or 
books  which  the  act  required  the  said  trustees  to  keep 
fiir  entering  such  orders,  &c.  in  respect  of  the  Oxford^ 
shire  division  of  the  said  roads.     The  parties  attended 
accordingly,  and  the  ti*nstees  offered  to  grant  them  the 
required  inspection  as  a  &vour,  but  not  as  a  matter  of 
right     The  applicants  declined  accepting  it  on  these 
terms. 

It  appeared  that  by  a  statute,  1  &  2  G.  4.  c.  cix.  (local 
and  personal,  public),  relating  (among  other  things)  to 
the  part  of  the  above  i*oads  now  in  question,  the  former 
acts,  except  as  varied,  altered,  or  repealed  by  the  pre- 
sent act,  were  kept  in  force  as  to  these  roads,  subject 
to  the  amendments,  variations,  and  additions  in  this  act 
contained;  and  it  was  directed  that  the  clerk  to  the 
trustees  should  keep  a  book  or  books,  in  which  he 
should  enter  true  accounts  of  all  sums  of  money  received 
and  paid  in  each  district  respectively  on  account  of  the 
said  roads,  which  book  should,  at  all  seasonable  times, 
be  open  to  the  inspection  of  the  trustees^  or  any  creditor 
or  creditors  on  the  tolls,  without  fee  or  reward ;  and  that 
they  should  be  at  liberty  to  take  copies  of,  or  extracts 
from  the  same ;  and  a  penalty  was  imposed  on  the  derk 
if  he  should  refuse  to  permit,  or  should  not  permit  the 

3  S  4  said 
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18S4.        said  trustees  or  suck  creditors,  or  any  of  theni)  to  inspect 
**"""""       such  books,  or  take  such  copies,  &c.     Section  73.  of 

The  Kmo 

Of  abut       the  General  Turnpike  Act,  3  G.  4.  c  1 26^  is»  in  every 

The  Tniitcm 

of  Um        material  point,  precisely  the  same. 

NOBTHLBACR 

mod  WnririT 

^^  F.  Pollock  now  shewed  cause,  and  oontraded  that  tlie 

clause  of  24  G.  2.  c.  28.  relied  upon  in  support  of  the 
rule,  was  superseded  by  sects.  72.  and  73.  of  the  Genenl 
Turnpike  Act :  that  it  was  expressly  altered,  as  to  eih 
tries  of  accounts,  by  1  G.  ^.  c.  cix.,  if  still  in  operatioa 
since  the  general  act,  or,  at  all  events,  by  sect  73.  of 
the  general  act;  and  consequently,  that  a  mandamus  to 
permit  persons  who  were  neither  trustees  nor  creditors 
to  inspect  the  accounts  as  well  as  orders,  could  not  be 
granted. 

[j  Talfourd  Serjt.  contra.    The  clauses  referred  to  m  the 

statute  of  1  G.  4.  and  sect.  73.  of  the  general  act,  although 
they  direct  that  inspection  of  the  accounts  shall  be  granted 
to  trustees  and  creditors  under  a  penalty,  do  not  take 
away  the  right  of  inspection  which  the  public  had  before. 
There  are  no  words  which  repeal  the  former  act  in  this 
respect.    iTaunton  J.     If  they  are  in  direct  oppositioo 
to  the  former  clause,  they  must  operate  as  a  repeal  of  it, 
though  it  would  not  be  so  if  there  were  a  mere  variation, 
and  the  several  clauses  were  not  inconsistent  with  etdi 
other.]     There  is  nothing  in  the  later  acts  that  cootn* 
venes  the  clause  in  question  in  the  former.     Their  pro- 
visions are  more  limited,  but  the  peculiar  right  whidi 
they  give  to  trustees  and  creditors  is  not  inconsistent 
with  the  general  right  of  the  public 
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Denmam  C.  J.  I  think  the  parties  are  not  entitled  to 
this  mandamus.  The  effect  of  sect.  4.  (a)  of  the  General 
Turnpike  Act  is  to  incorporate  that  statute  with  all  par- 
ticular acts ;  and  therefore  sections  72.  {b)  and  73.  of  the 
general  act  must  be  taken  as  part  of  24  G.  2.  c.  28.;  and  if 
they  are  inconsistent  with  the  clause  of  that  act  relating  to 
the  accounts  and  orders,  the  latter  must  be  considered 
as  not  continued ;  otherwise  the  very  evil  would  ensue 
which  that  act  was  intended  to  prevent ;  namely,  the  want 
of  uniformity  in  the  laws  regulating  turnpike  roads 

(«)  Sect.  4.  «  And  whereat  it  is  of  great  importance  that  one  uniform 
•yatem  should  be  adhered  to  in  the  Uws  for  regulating  the  management  and 
maintenance  of  turnpike  roads  throughout  the  kingdom ;  be  it  therefore 
enacted,  that  from  and  after  the  1st  day  of  JoHuaty  1825,  all  the  eoacU 
ments,  prorisions,  matters,  and  things  in  this  act  contained,  shall  eitend^ 
and  be  deemed,  construed,  «nd  taken  to  extend,  to  all  acts  of  parliament 
now  in  force,  and  to  all  acts  which  shall  hereafter  be  passed,  for  makings 
widening,  turning,  amending,  repairing,  or  maintaining  any  turnpike 
road  or  roads  in  that  part  of  Greai  Britain  called  England,  mtc  and 
except  where  any  other  commencement  is  particularly  directed  by  this 
act ;  and  as  to  such  enactments,  provisions,  matters,  and  things  as  shaU  be 
expressly  referred  to,  and  varied,  altered,  or  repealed  by  any  such  act  or 
acts  as  shaU  be  hereafter  passed." 

(6)  Sect.  72.  enacts,  «  That  all  orders  and  proceedings  of  the  trustees 
or  commissioners  of  every  turnpike  road,  together  with  the  names  of  the 
trustees  or  commissioners  present  at  every  meeting,  shall  be  entered  in  a 
book  or  books  to  be  kept  by  the  clerk  to  the  said  trustees  or  commissioners 
for  that  purpose,  and  be  signed  by  the  chairman  of  the  meeting  or  meet- 
ings at  which  such  orders  or  proceedings  shall  be  from  time  to  time  made 
tn  had;  and  that  such  book  or  books  shall  be  open  at  all  seasonable 
times  to  the  inspection  of  any  of  the  trustees  or  commissioners,  without 
fte  or  reward ;  and  such  orders  and  proceedings  so  entered  and  signed 
by  tho  chairman  of  such  meeting  or  meetings  as  aforesaid,  shall  be  deemed 
and  taken  to  be  original  orders  and  proceedings;  which  said  book  or 
bookf,  as  well  as  the  book  or  books  in  which  the  oath  or  affirmation 
directed  to  be  taken  by  the  said  trustees  or  commissioners  shaU  be  en« 
tered,  and  also  the  book  or  books  directed  to  be  kept  for  registering  mort- 
gages and  assignments^  and  all  entries  in  such  books  respectively,  shall 
and  may  be  read  in  evidence  in  all  courts  whatsoever,  in  all  cases  of 
appeal^  and  in  all  proiecotionfj  suitsj  and  actions  whatsoever." 

through* 
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contain  entries  of  all  orders  and  acts  made  and  done  in       1884- 
respect  of  the  road«.  to  which  aU  persons  may  h.Te  re-     .j;;;^^ 
coarse.    I^  however,  the  parties  now  applying  wished        agnnn 
to  avail  themselves  of  this  part  of  the  clause,  they  should        of  the 
have  limited  their  motion  to  the  entries  of  orders  and    i^d  Wimr 
acts.     The  clause  of  24  G.2.  c.  28.,  referring  to  these,  is 
not  varied  by  1  G.  4.  c.  cix. ;  but  the  clause  of  that  act 
respecting  the  accounts  has  the  effect  of  establishing  two 
distinct  provisions  for  the  inspecting  of  receipts  and 
disbursements,  and  of  orders  and  other  proceedings; 
and  this  distinction  is  supported  by  sects.  72.  and  78.  of 
the  general  act,  which  evidendy  subjects  the  two  sets  of 
books  to  different  powers  of  inspection.    The  variation 
in  this  respect  is  reasonable  in  both  statutes ;  creditors 
and  trustees  ought  to  be  enabled  to  inspect  the  accounts, 
but  there  is  no  reason  that  all  persons  should.    I  agree 
with  my  Lord  and  my  Brother  Taunton^  that  the  act 
3  G»  4.  c.  19,6.  has  done  away  with  this  general  power; 
and,  upon  the  construcUon  of  that,  and  of  the  two  local 
statutes,  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 

Taunton  J.  Supposing  that  the  parties  applying  for 
this  mandamus  are  entitled  to  it  upon  the  statement 
made  by  them,  as  to  which  it  is  unnecessary  to  say  any 
thin^  I  think  the  act  8  G.  4.  c.  126.  takes  away  the 
general  power  of  inspecting  accounts,  given  by  24  G.  2. 
c*  28.,  because  the  provisions  of  the  two  statutes  cannot 
stand  tc^ether. 

Fatteson  J.  As  to  the  inspection  of  accounts,  the 
provisions  of  the  General  Turnpike  Act,  and  of  the  last 
local  actf  are  the  same.    As  to  inqpecting  the  orders  and 

pro- 
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dates;  that  the  petitioner  gave  notice  that  Mr.  jUlen  was       18S4. 
Dot  qualified  to  hold  the  office;   but  that  the  election      J!    ~ 

^  The  Kino 

notwithstanding  proceeded,  and  Mr.  jiUen  was  declared  against 
to  have  the  majority  of  votes,  though  he  was,  in  fact, 
not  qualified  according  to  the  rules  of  the  society,  for 
several  reasons,  which  were  stated  in  the  memorial. 
To  shew  the  authority  of  the  benchers  of  the  Inner 
Temple  to  interfere  in  this  case,  the  memorial  referred 
to  the  following  passage  in  Dugdale^s  Origines  Judiciales^ 
chap.  70.  (under  the  head,  ^*  Orders  necessary  for  the 
government  of  the  inns  of  court,  &c.  1574"):  —  "  The 
reformation  and  order  for  the  inns  of  Chancery,  is 
referred  to  the  consideration  of  the  benchers  of  the 
bouses  of  court  to  which  they  are  belonging." — p.  SI 2. 
Also  the  following  words  from  the  same  work,  chap.  72. : 
— **  That  the  inns  of  Chancery  shall  hold  their  govem*- 
ment  subordinate  to  the  benchers  of  every  of  the  inns  of 
court  to  which  they  belong;  and  that  the  benchers  of 
every  inn  of  court  make  laws  for  governing  them."~-- 
p.  S22.  It  was  further  stated  in  the  memorial,  that  an  ex« 
ercise  of  the  power  of  deciding  between  conflicting  claims 
of  candidates  for  the  office  of  principal  of  Clifford's  Inn 
appeared  among  the  records  of  the  society  of  the  Inner 
Temple  in  Jidy  1677,  when  the  election  of  one  Richard 
Graham  was  confirmed  by  the  benchers  of  the  latter 
society,  and  his  competitor,  one  Summers,  was  directed 
to  deliver  up  to  him  the  books,  records,  &c.  of  the 
society  of  Clifford's  Inn,  with  which  direction  it  ap-* 
peared,  by  the  records  of  Clifford's  Inn,  that  Summers 
complied.  This  memorial  Was  taken  into  consideration 
by  the  benchers  of  the  Infier  TempUj  w^o  appointed  a 
day  for  hearing  Mr.  Jessopp  on  the  subject  of  the  election, 
and  summoned  Mr.  Allen  to  attend  on  that  day,  as  well 
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Giffbrdfs  Irmj  except  by  the  voluntary  assent  of  both        1834. 
societies,  or  when  chosen  to  be  referees  by  the  dis-      ^   ^ 

^  ^  The  KiKO 

poting  parties ;  that  the  deponent  never  heard  of  any  ognmit 
daim  or  exercise  of  such  jurisdiction,  or  of  the  case  re- 
ferred to  in  Mr.  Jessopp^s  memorial,  and  that  no  account 
of  such  case  was  to  be  found  in  the  books  of  the  society 
of  Cliffcrdf$  Inn  j  that  he  understood  and  believed  that 
society  to  be  of  earlier  origin  than  the  society  of  the 
Jfmer  TempUy  and  never  to  have  been  in  any  way 
subservient  thereto ;  that  he  had  been  informed  and  be« 
lieved,  that  the  society  of  the  Inner  Temple  had  never 
desired  or  claimed,  and  did  not  then  desire  or  claim,  to 
exercise  any  jurisdiction  over  Clifford^  s  Inn;  and  that 
be  also  believed,  that  the  society  of  the  Inner  Temple 
had  no  means  to  enforce  any  rule  or  order  against  the 
society  of  Clifford's  Inn^  or  against  any  other  persons  not 
members  of  their  own  body. 

Fdletl  in  this  term  {January  21st)  shewed  cause.  No 
authority  or  case  has  been  cited,  which  goes  the  length 
of  proving  that  the  society  of  the  Inner  Temple  has,  in 
point  of  right,  the  power  now  contended  for,  or  has,  in 
feet,  exercised  such  a  power.  And  if  an  instance  could 
be  given  in  which  that  power  had  been  exerted,  it  is 
clear,  upon  principle,  that  the  Court  cannot  issue  a 
mandamus  to  one  voluntary  society  to  attend  upon 
another,  and  comply  with  its  orders.  The  Court  then 
called  upon 

Jessopp  contra.  The  authorities  given  in  the  afiidavit 
in  support  of  the  rule  establish  the  power  contended  for. 
l^Jjiltledale  J.  It  does  not  appear  that  the  benchers  of 
the  Inner  Temple  themselves  come  forward  to  assert  it] 
They  directed  the  parties  to  attend  them,  for  the  purpose 

of 
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called  upon  by  the  authority  of  the  benchers  to  shew        ISS^. 
before  them  that  he  was  a  proper  person  for  the  office,        * 

The  KiKo 

or  properly  elected.  There  might  perhaps  be  other  ob-  i^^ninn 
jections  stated,  but  this  is  decisive.  Before  we  call  upon 
this  party  to  submit  his  title  to  examination,  it  ought  to 
be  shewn  that  the  persons  who  are  to  examine  have 
authority  to  do  something  with  respect  to  the  election. 
But  on  this  point  nothing  appears.  I  do  not  think  it  is 
correct  to  say  that  a  question  arises  whether  the  benchers 
have  done  wrong  in  calling  upon  Mr.  Allen  to  come  be- 
fore them,  because  it  appears  that  that  was  only  done 
to  give  Mr.  Jessopp  an  opportunity  of  putting  the  matter 
in  such  a  train  that  it  might  be  brought  before  this  court. 
Without  throwing  the  slightest  censure  on  those  gentle- 
men, we  may  discharge  the  rule,  upon  the  ground  that 
the  requisite  authority  has  not  been  proved. 

LiTTLEDALE  J.  No  doubt  this  Court  will  take  notice, 
in  a  general  way,  that  the  society  of  the  Inner  Temple 
exercises  a  jurisdiction  over  the  Inn  of  Chancery  called 
Clifford's  Inn  ;  but  to  grant  a  mandamus  for  the  parti- 
cular purpose  now  suggested,  we  should  have  evidence 
that  the  benchers  of  the  Inner  Temple  have  before  ex- 
ercised the  autI]ority  which  we  are  called  upon  to  put  in 
motion.  They  have  a  general  superintendence  over  the 
Inn,  but  we  cannot  say  that  it  enables  them  to  decide 
this  matter. 

Taunton  J.  I  cannot  find,  by  any  thing  we  have 
heard,  that  the  benchers  of  the  Inner  Temple  have  the 
authority  which  has  been  ascribed  to  them ;  and  we 
ought  not  to  grant  this  mandamus,  when  it  may  appear 
that  there  is  no  jurisdiction  to  do  what  is  required. 

Vol.  V.  3  T  Patteson 
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nisi  had  been  obtained  for  a  mandamus  to  the  justices        1834. 
to  enter  continuances  and  hear  the  appeal.  ^    ^ 

'^'^  The  Kiiro 

afohut 
The  Justioee  of 

Sir  J.  Scarlett  and  Austin  in  this  term  [January  16.)      Noetolk. 
shewed  cause,  and  contended  that  the  sessions  had  a 
right  to  make  reasonable  rules  to  regulate  the  practice 
of  their  court,  and  this  rule  was  reasonable. 

FcUett  and  Palmer^  contra.  By  the  9  G.  1.  c.  7.  s.  8^ 
it  is  enacted  that  no  appeal  from  any  order  of  removal 
of  any  poor  person  from  any  parish  to  another,  shall  be 
proceeded  upon  in  any  court  of  quarter  sessions,  unless 
reasonable  notice  be  given  by  the  appellants  to  the  re- 
spondents, the  reasonableness  of  which  notice  shall  be 
determined  by  the  justices  at  sessions ;  and  if  it  appear 

to  them  that  reasonable  notice  was  not  given,  they  are 
to  adjourn  the  appeal  till  the  next  quarter  sessions,  and 

then  finally  hear  and  determine  the  same.    That  statute 

requires  only  one  notice  to  be  given.     The  effect  of  the 

resolution  of  the  court  of  quarter  sessions,  if  it  were  to 

prevail,  would  be  to  deprive  the  party  of  this  right  of 

appeal  unless  he  gave  two  notices,  one  of  his  having 

entered  and  respited  it,  and  another  of  his  intention  to 

try  his  appeal. 

Dekman  C.  J.  The  court  of  quarter  sessions  are  to 
say  whether  reasonable  notice  of  appeal  has  been  given : 
they  are  to  judge  what  notice  is  reasonable,  but  they 
have  no  right  to  require  any  other  notice  than  the 
one  required  by  the  legblature.  Here^  they  have 
attempted  to  require  a  notice  of  the  entry  and  respite  of 
the  appeal ;  but  their  province  is  only  to  determine 
whether  a  reasonable  notice  of  appeal  has  been  given, 
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and,  if  they  find  that  notice  not  reasonable,  to  adjc 
the  appeal  to  the  next  sessions,  and  then  fii 
determine  it.  This  Court  will  not  be  disposed  to 
trol  the  discretion  of  the  justices  when  it  has 
fairly  exercised  ;  but  it  is  desirable  that  the  coa 
quarter  sessions  should  not  vary  their  rules  from 
to  time,  and  that  they  should  rather  lean  to  the  I 
ing  of  appeals  than  to  dismissing  them  on  tech 
grounds. 


I 


;  ; 

I 

ii 


L1TTLEDAI.E  J*  concurred. 

Taunton  J.  The  sessions  had  no  right  to  n 
the  rule  in  question ;  and,  consequently,  the  nooK 
pliance  with  that  rule  was  no  ground  for  their  refu 
to  hear  the  appeal. 


Patteson  J.  concurred. 
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/Ay/,  j/^ 


In  etery  eon.     T^ECLARATION  Stated  that  the  plaintiff  was  1 

tr«ct  for  Uie         X^  '^ 

sale  of  an  ex-  fully  possessed  of  a  messuage  or  tenement  by  n 

there  it  an  im.  of  a  Certain  indenture  of  lease  for  the  residue  of  a  t 
fng  byOiet^Wm  of  years,  at  the  rent  of  42/.,  together  with  ceruin  fixti 
bi^i^  w"*"*^  therein  of  a  large  value,  and  that  on  the  2*th  otFdn 

prened)  to 

iniike  out  the  lenor*!  title  to  demise ;  and  without  ■hewing  aoch  title,  the  idler  ca 

maiDtain  an  action  at  law  against  the  buyer,  for  refunng  to  compietu  the  purcfaaie. 

Where  a  lessee  in  possession  contracted  to  sell  the  residue  of  his  term,  being  thne  ] 
and  a  quarter,  at  the  rent  of  42/.  per  annum,  the  vendee  paying  3C/.  for  the  finurw^  m 
list :  Held,  that  it  was  not  to  be  inferred  from  the  shore  residue  of  the  tmn,  the  soMlli 
of  the  property,  and  the  absence  of  any  premium  for  the  lease,  that  the  reiidec  iaicidi 
waive  his  right  to  call  for  the  production  of  the  le«or*t  title. 

la 
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ISSlj  the  defendant  agreed  with  the  plaintiff  to  take  the        1834. 
said  house  and  the  said  lease  for  the  remainder  of  the  term        ^""^ 

Sbursft 

from  Ijady-day  then  next,  at  42/.  per  annum,  and  to  pay        a%pum 
to  the  plaintiff  30/.  for  the  said  fixtures  as  per  list  thereof^ 
and  in  consideration  thereof  the  plaintiff  promised  to 
jttsign  the  lease  to  the  defendant,  and  to  deliver  up  pos- 
session of  the  messuage  together  with  the  fixtures  as  per 
list  at  Lady^ay.     The  declaration,  after  stating  mutual 
promises  to  perform  the  agreement,  averred  that  the 
plaintiff  delivered  to  the  defendant  an  abstract  of  his  title 
to  the  lease  and  premises  for  the  purpose  of  his  making 
and  preparing  a  proper  assignment  thereof,  and  that  he 
the  plaintiff  was  ready  and  willing  to  execute  an  assign- 
Bient  of  the  lease  and  premises,  according  to  the  effect  of 
the  agreement,  and  of  his  promise  and  undertaking,  and 
was  at  Lady^day  ready  and  willing  to  deliver  possession 
thereof  together  with  the  fixtures  as  per  list,  and  after- 
wards, on  the  23d  of  March  1831,  required  the  defend- 
ant to  accept  and  take  possession  of  the  messuage  or 
tenement,  together  with  the  fixtures,  and  prepare  the 
assignment,  and  to  pay  to  the  plaintiff  the  said  sum  of 
30/.  Breach,  that  the  defendant  would  not  take  the  mes- 
suage and  premises,  and  fixtures,  or  prepare  the  assign- 
menty  or  pay  the  30/.  for  the  fixtures,  but  wholly  refused 
80  to  do.     Plea  non-assumpsit.   At  the  trial  before  Den-* 
man  C.  X,  at  the  London  sittings  after  Michaelmas  term 
1832,  the  due  execution  by  the  defendant  of  the  agree- 
ment mentioned  in  the  declaration  was  admitted ;  and  it 
appeared  that  the  residue  of  the  term  agreed  to  be  pur- 
chased was  three  years  and  a  quarter.     It  was  proved 
that  the  plaintiff  had  produced  an  abstract  of  the  lease 
and  assignment  of  it  to  himself;  but  the  defendant's  so- 
licitor insisted  that  the  purchaser  could  not  be  compelled 
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agaimt 


to  perform  the  contract,  unless  the  vendor  substantia 
the  validity  of  the  lease,  by  shewing  a  good  title  in 
lessor  to  the  freehold  out  of  which  it  was  derived.  ' 
the  plaintiff  refused  to  do*  The  Lord  Chief  Ju 
directed  a  verdict  for  the  plaintiff,  bat  reserved  lit 
to  move  to  enter  a  nonsuit  A  rule  was  obtainec 
cordingly,  and  in  Trinity  term  1833, 


I 


Comyn  shewed  cause  (a).  The  plaintiff  who  wti 
vendor  of  a  leasehold  estate  in  his  own  possession, 
not  bound  to  shew  that  the  lessor,  under  whom  he  I 
had  a  good  title  to  demise.  The  cases  which  wl 
relied  upon  on  the  other  side  arose  in  courts  of  eq 
and  are  all  collected  in  Pums  v.  Bayer  (6),  but  the 
no  decision  at  law  to  the  effect  that  the  purchaser 
leasehold  estate  can  call  upon  the  vendor  to  prodao 
tide  of  the  lessor  under  whom  he  holds.  On  the 
trary,  in  George  v.  Pritchard  (c),  which  was  an  actio 
the  vendee  against  the  vendor  of  a  lease,  for  the  def 
it  was  ruled  at  nisi  prius,  that  a  vendor  was  not  booi 
produce  his  lessor's  title  without  an  express  stipol 
to  that  effect  Lord  Tenterden  there  said,  **  On  loc 
to  the  agreement,  I  do  not  find  a  syllable  to  warrao 
averment  in  the  d^aration,  that  the  defendant  ni 
took  to  make  out  a  good  title  to  the  lease.  Wit 
such  a  stipulation,  a  party  selling  a  lease  is  not  boui 
produce  his  landlord's  tide,  a  thing  which  in  most  ( 
would  be  utterly  impossible.  The  cases  the  other 
are  only  cases  in  equity,  and  although  it  might  be 
that  a  vendor,  on  a  bill  for  a  specific  performance,  o 
not  compel  a  purchaser  to  take  a  lease,  without  sbei 

(a)  Before  Denmim  C.  J.,  LitlUdale,  Parke,  and  PaUettm  Js. 
(6)  9  Price,  488.  (e)  R^an  f  If.  417. 
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the  lessor's  title,  still  I  shall  hold  that,  in  a  court  of  law,        18  Si. 
the  purchaser  cannot  recover  his  deposit  on  account  of  " 

such  title  not  being  produced,  unless  the  vendor  has  ex-  ngaintt 
pressly  contracted  to  furnish  his  lessor's  title."  IPaiie^ 
son  J.  In  Romilly  v.  James  (a),  which  was  a^  action  brought 
to  recover  back  the  deposit  paid  on  a  contract  for  the 
purchase  of  lands  in  fee-simple,  upon  the  alleged  insuf- 
ficiency of  the  title,  Gilbs  C.  J.  said  (6)  that  in  a  court  of 
law  the  plaintiff  **must  stand  by  the  judgment  of  the  court 
as  they  find  the  title  to  be,  whether  good  or  bad." — <*  If 
he  had  gone  into  a  court  of  equity,  it  might  have  been 
otherwise ;  I  know  a  court  of  equity  often  says,  this  is . 
a  title,  which,  though  we  think  it  available,  is  not  one 
which  we  will  compel  an  unwilling  purchaser  to  take ; 
but  that  distinction  is  not  known  in  a  court  of  law."]  In 
most  cases  it  is  impossible  for  a  lessee  to  produce  the 
title  of  the  lessor;  that  circumstance  must  be  known 
to  a  purchaser,  and  he  must  therefore  have  contracted 
subject  to  an  implied  condition  not  to  call  for  the  pro- 
duction of  the  lessor's  title.  Assuming  even  that,  in 
general,  the  purchaser  of  a  leasehold  interest  would 
be  entitled  to  insist  on  the  production  of  the  lessor's 
title,  here  both  parties  intended  that  the  title  should 
not  be  produced.  That  is  shewn  by  the  terms  of  de- 
fendant's agreement,  and  of  his  undertaking  to  accept 
the  fixtures,  and  may  also  be  inferred  from  the  small 
value  of  the  property,  the  short  residue  of  the  term, 
(three  years  and  a  quarter,)  and  the  absence  of  any  pre- 
mium for  the  lease. 

Thesiger  and  Hayes  couXxk.     It  is  a  stipulation  implied 
in  every  agreement  for  the  sale  of  a  leasehold  estate, 

(•)  6  TaufU.  265.  (6)  P.  274.' 
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vendor  should  produce  the  title  of  his  lessor.     He  there         1834«« 
says,  "  Whether  the  interest  contracted  for  be  leasehold 

SOOTBR 

or  freehold^  it  seems  reasonable  that  he  who  comes  for        agrAmt 
a   specific   performance,  should  be   prepared   to  shew 
that  he  is  able  to  give  what  he  seeks  to  compel  a  pur- 
chaser to  take.     What  is  contracted  Jbr  is  not  merely  a 
piece  of  parchment  containing  certain  covenafits :  it  is  an 
interest  in  land  which  is  agreed  to  be  given  himJ*     In 
Purvis  V.  Rayer  {a)  a  bill  was  filed  by  the  seller  of  a 
leasehold  estate  for  years  for  specific  performance.     The 
title  was  referred  to  the  master,  who  reported  that  the 
seller  could  not  make  a  good  title ;  on  the  ground  that 
he  could  not  produce  his  lessor's  title.  The  plaintiff  ex« 
cepted  to  the  report,  and  it  was  there  decided,  after  a  very 
elaborate  argument  in  which  all  the  authorities  were  cited, 
that  a  person  offering  for  sale  a  leasehold  estate,  could 
not,  in  the  absence  of  any  express  stipulation  to  that 
effect,  compel  a  person  contracting  for  the  purchase  to 
take  the  estate,  without  shewing  the  title  of  his  lessor,  and 
thus  satisfying  the  purchaser  that  he  himself  had  a  right 
to  the  thing  which  he  proposed  to  sell,  and  that  it  was  of 
the  nature  which  he  represented  it  to  be.    Richards  C.  B. 
there  said,  [b)  *^  the  question  was  whether  when  a  man 
sells  a  leasehold  estate,  he  could  compel  the  purchaser  to 
take  it  without  shewing  him  his  title.    White  v.  FoIjambe{c) 
was  the  first  case  on  this  point.     There  is  no  cose  that 
goes  the  length  of  shewing  that  a  lessor  is  not  bound  to 
shew  his  title." — "The  general  rule  is,  that  where  a  ven- 
dor offers  any  thing  for  sale,  the  vendee  is  entided  to  have 
the  thing  he  buys  with  a  moral  certainty  that  he  has  the 
thing  he  buys.     If  a  man  sell  an  inheritance  he  must 

(a)  9  Price,  488.  (6)  Sugden  on  Vendors^  MSS.  note  ZZ6. 

(c)  1 1  Vet.  337. 
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shew  a  title  to  the  inheritance;  so  if  a  life  estate.  T 
what  b  the  dil^reoce  where  a  lease  is  sold  ?  "  That 
ciuon  manifestly  proceeded  upon  the  principle  tbi 
person  who  agrees  to  sell  any  estate,  whether  leasd 
or  of  inheritance,  by  his  very  contract  impliedly  nn 
takes  to  shew  that  he  has  that  which  he  profenc 
sell,  and  therefor^  if  the  estate  be  leasebf^  to 
duce  his  lessor's  title.  If  this  be  correct^  the  i 
of  such  leasehold  interest  cannot,  without  she 
the  tide  of  his  lessor,  maintain  an  action  against 
purchaser  for  not  completing  the  contract.  If 
rule  upon  this  subject  be  different  io  a  court  of 
from  what  it  is  in  a  court  of  equity,  there  will  I 
great  anomaly,  for  it  has  been  held  in  an  a( 
brought  to  recover  back  die  deposit  oa  a  purdust 
the  vendor's  &ilore  to  make  a  good  title,  that  a  con 
law  will  collaterally  inquire  whether  the  title  be  goe 
equity  as  well  as  at  law,  because,  where  the  oootn 
to  make  a  good  tide,  it  means  a  good  title  both  at 
and  in  equity;  Elliott  v.  Edwards  {a),  MabeH 
Robins,  [b)  Besides,  there  are  authorities  in  couv 
law  to  shew,  that  a  lessor  or  vendor  of  a  leasehold  esti 
bound  to  shew  his  own  lessor's  title.  laKeetAv.Hal 
Lord  Martsfidd  said, "  Whoever  vrants  to  be  secure  i 
be  takes  a  lease,  should  enquire  after  and  examine 
title  deeds."  In  Temple  v.  Brown  (d),  the  Court  of  C 
mon  Pleas  declined  to  decide  the  general  qoesl 
unless  the  parties  would  put  it  on  the  record,  so  i 
afibrd  an  opportunity  of  having  tb^r  judgment 
viewed.    In  Stater  v.  Coombet  (e),  where  an  agrecn 


(a)  SS.fP.I8l. 
(e)  Dotig.  88. 
(t)  6B.^C.  534. 


(*)  S  r«n(.  eS5. 
W  6  Ttuml.  90. 
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was  to  grant  a  lease  for  a  large  premium,  this  Court        1884. 
considered  the  contract  to  be  for  sale  of  a  lease,  and  as        — — - 

SoUTtlt 

the  intended  lessor  could  not  shew,  and  in  fact  had  not,  a  against 
title  to  grant  it,  ihe  other  party  was  allowed  to  recover 
back  his  deposit.  In  SpraH  v.  Jeffery  (a),  ParTce  J.  said, 
''  there  can  be  no  doubt  that  the  vendor  of  a  lease  uncon- 
ditionally, undertakes  to  give  a  good  title,  but  every 
person  may  enter  into  a  qualified  contract." 

Cur.  adv,  vult. 

Denman  C.  J.  in  this  term  delivered  the  judgment 
of  the  Court. 

This  case,  which  was  tried  before  roe  at  GuildhaU^  and 
in  which  a  rule  for  entering  a  nonsuit  was  obtained,  and 
argued  before  my  brothers  LittledaUj  Parke^  Patteson^ 
and  myself,  turns  on  the  question  whether  a  lessee  in 
possession  who  contracts  in  general  terms  to  assign  his 
lease  can  he  called  on  by  the  proposed  assignee  to  shew 
that  the  lessor  had  a  good  title  to  demise.  However 
this  proposition  may  have  been  doubted  in  former  times, 
the  observations  of  Lord  Eldon  in  White  v.  Fotjambe  {b) 
and  in  Deverell  v.  Lord  BoUon  (c),  and  of  Sir  W.  Grant 
in  Fildes  v.  Hooker  (d\  certainly  went  far  to  decide  it  in 
the  afiGrmative,  though  the  judgment  in  each  case  pro- 
ceeded up  on  another  ground.  But  in  the  case  of  Purvis  v. 
Mayer  {e\  Lord  Chief  Baron  Richards,  after  great  con- 
sideration, and  evidently  after  consultation  with  Lord 
Eldon,  held  that  the  purchaser  of  the  residue  of  a  term 
for  years  from  a  vendor  in  possession,  had  a  right«to  call 
for  the  lessor's  title. 

All  these  were  cases  in  equity  arising  on  bills  for  spe- 

(a)   10  p.  i  a  S61.  (6)  11  Vet.  537. 

(c)  18  Ves.  505.  (d)  2  Mer.  424. 

(e)  9Pr/ctf,488. 
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ci fie  performance:  and 
larly  Sir  JV.  Grant,  b. 
distinction  between  the 
recovered  at  law  for  I 
however  lielp  thinking, 
judges,  and  the  decisi 
Rayer  {a),  are  author! 
whether  it  arise  ia  a  co 
true  ground  of  refusing 
in  these  cases  is,  that 
bound  to  make  out  a 
subject  agreed  to  be  sol 
to  demise,  and  that  he 
contract  he  must  equal! 
can  prove  a  perform  ant 
son  occurs  to  us  why,  i 
would  put  the  same  cc 
sale  of  a  freehold  estf 
respect  of  a  contract  fo 
The  cases  at  law  ha^ 
ject  of  contracts  to  gram 
Stone  ib),  was  disposed 
considered  as  it  has  si 
Besides,  the  points  acti 
a  contract  to  grant  a  le 
cessarily  arising  by  imp 
sufficient  power  to  gran 
a  good  title :  for  tlie  cc 
ground  that  it  was  not  i 
grant  a  lease,  to  state  ll 
and  had  not  suEGcient 

(o)  SPri(»,4S8. 
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cided  was  that  there  was  no  contract  implied  in  point  of       1834. 

fact,  to  deliver  an  abstract  of  title,  on  an  agreement  to 

grant  a  lease.     In  Temple  v.  Brown  (a),  the  question        against 

Dmaki. 

arose  as  to  the  latter  point,  but  cannot  be  considered  as 
having  been  decided  by  it.  In  George  v.  Priichard  (i), 
on  an  agreement  in  general  terms  to  sell  an  existing 
lease,  Lord  Tenterden  was  of  opinion  that  no  contract 
to  make  out  a  complete  title  could  be  implied,  and  that 
the  vendor,  without  an  express  stipulation,  was  not  bound 
to  produce  his  lessor's  title :  and  he  considered  the  cases 
in  equity  as  deciding  merely  that  a  vendor  on  a  bill  for 
a  specific  performance  could  not  compel  a  purchaser  to 
take  a  lease  without  shewing  the  lessor's  title*  On  the 
other  hand  there  is  a  decision  of  Lord  EUenborough 
which  appears  by  no  means  unworthy  of  consideration,  (c) 
In  an  action  for  work  and  labour  brought  by  Mr.  Denem 
the  auctioneer,  against  Mr.  Deverell^  the  plaintiff  in  the 
chancery  suit  against  Lord  Bolton  above  referred  to,  the 
defence  was  negligence  in  conducting  the  sale:  several 
vritnesses  proved  it  to  have  been  long  the  constant  usage 
of  auctioneers  employed  to  sell  leasehold  property,  to 
insert  a  proviso  in  the  particular,  that  the  vendor  shall 
not  be  called  upon  to  shew  his  lessor's  tide.  The  jury 
found  a  verdict  for  the  defendant  with  his  Lordship's 
full  approbation.  He  thought  the  plaintiff  guilty  of 
gross  negligence,  in  not  adhering  to  the  practice,  which 
he  observed  had  very  properly  sprung  up  among  auc- 
tioneers, to  insert  such  a  proviso.  We  have,  therefore, 
that  learned  judge's  opinion  of  the  reasonableness  of  the 
practice,  and  the  fact  that  it  has  prevailed  in  the  ordi- 
nary course  of  business,  which  is  strong  to  shew  the  ge- 

(o)  6  Taunt,  60.  (f)  1  Ryan  j-  Moody,  All. 

(c)  3  Camp.  451. 
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neral  understanding  that  a  vendor  is  bound  to  make  o 
a  good  tide  in  all  respects,  upon  the  sale  of  a  teosehd 
unless  the  contrary  is  expressed. 

For  the  reasons  above  given,  we  come  to  the  cone 
sion,  that,  unless  there  be  a  stipulation  to  the  contra 
there  is,  in  every  contract  for  the  sale  of  a  lease, 
implied  underuking  to  make  out  the  iessoi's  title 
demise,  as  well  as  that  of  the  vendor  to  the  lease  itsi 
which  implied  undertaking  is  available  at  law  as  well 
in  equity;  and  we  cannot  adopt  the  distinction  at) 
upon  in  George  v.  Pritckard{a). 

It  was,  however,  contended,  that,  admitting  I 
general  doctrine,  the  terms  of  the  instrument.  In  t 
case  (as  in  that  of  Spratt  v.  Je^ry  (i) ),  shewed  ti 
both  parties  intended  to  waive  the  question  of  title;  i 
that  this  was  to  be  infeired  from  the  short  residue  of  I 
term,  the  small  value  of  the  property,  and  the  abset 
of  any  premium  for  the  lease. 

From  these  circumstances,  and  from  the  agreemi 
"  to  take  the  lease  andjixtwes  as  per  litt"  we  mij 
think  it  very  probable  that  the  contracting  parties  net 
thought  of  the  title.  But  this  cannot  be  stated  higl 
than  as  a  very  probable  conjecture;  and  it  would 
dangerous  to  defeat  the  general  rule  by  speculations 
the  possible  intention  of  the  parties. 

It  follows  that  the  purchaser  had  a  right  to  call  I 

proof  of  the  lessor's  title  before  he  parted   with  1 

money;   and  as  no   tide  was  shewn,    tliis   action  I 

refusing  to  complete  the  purchase  cannot  be  maintain 

Rule  absolu 


(d)  tAy<.ii{3r««rfy,41T. 
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1834. 


The  King  against  The  Justices  of  the  West  Tuesday, 

-n*  !•  n  XT  Jan.  21  tt. 

Kidmg  of  Yorkshire. 
(Case  of  the  Leeds  and  Whitehall  Roads.) 

IN  1826,  an  act  of  parliament  was  passed  for  making  Tbe  Genend  -^y^t^f  -^ 
Turnpike  Act/'' ^'^^•r -> 

and  maintaining  a  new  road  from  Ijceds  to  Whitehall,  4  G.  4.  c.  95.  ^^^^-^  J> 
near  Halifax,  and  several  branch  roads  therefrom,  all  in  appeii]^  Oie" 
the  West  Riding  of  the  county  of  York.    The  preamble  J^\.^*"^ 
was  in  the  foUowinjr  words :  —  "  Whereas  the  makine  ^^^  ^^^ 
and  maintaininfr  a  new  turnpike  road  from  Leeds  in  the  ?!*^  ^y  ^y 

°  '  tbmg  done  by 

West  Riding  of  the  county  of  York,  to  join  the  WeJcC'  anytwojuiticts 

.  .      in  purtiumce  of 

Jield  and  Halifax  turnpike  road  at  or  near  Whitehall  in  that  act,  or  any 
the  township  of  H^;io/««««.Bn^W  in  the  parish  ^r£'^ 
of  Halifax  in  the  said  Riding,  passing  through  or  into  determination 
the  several  townships  or  places  of  Leeds,  Holbeck,  8cc.  d„ji bTfinjO* 
(naming  several  more),  all  within  the  Riding  aforesaid,  ^  Jh^  l^T^ 
and  the  makini?  and  maintaininir  several  branch  roads  proceeding  to 
from  and  out  of  the  said  main  turnpike  road,  will  be  a  suanceof  that 

act  shall  be  re- 
moved by  cer- 
tiorari. The  seasions  on  appeal  against  a  certificate  of  two  justices,  that  a  turnpike  roadt 
made  under  a  local  act,  had  been  ccmpleted,  and  was  fit  to  Im  travelled  upon,  having  de- 
cided that  the  certificate  was  void  in  point  of  law,  and  having  refused  to  go  into  the  merits 
of  the  appeal  in  point  of  fact,  this  Court  refused  to  grant  a  mandamus  to  them  to  hear  the 
appeal  on  the  ground  that  tlieir  decision  was  contrary  to  the  local  act. 

A  local  turnpike  act  recited,  **  that  the  making  and  maintaining  a  new  turnpike  road  from 
Zeeds  to  join  the  fFake/ield  and  Halifax  turnpike  road,  at  a  certain  point,  and  several 
branch  roads  (therein  also  described)  from  and  out  of  the  said  main  turnpike  road,  would 
be  an  advantage  to  the  inhabitants  of  Leedi  and  Halifax,  and  to  the  public  in  general ;" 
And  it  authorised  the  making  of  the  said  several  roads,  and  enacted,  *<  that  the  said  new  roads 
ahould  not  be  respectively  opened  to  the  public,  or  become  public  roads,  untU  two  justices 
ahould  have  certified  that  the  said  roads  respectively,  and  the  works  thereon  respectively, 
were  completely  made  and  fit  to  be  travelled  upon  throughout  the  whole  lengtli  of  such 
roads  respectively." 

Semble,  per  LUtledale  and  Taunton  Js.,tl)at  the  making  of  all  the  branch  roads  was  not  a 
condition  precedent  to  the  main  road  becoming  a  public  road  as  soon  as  it  was  completed 
and  fit  to  be  travelled  on,  but  that  the  main  road,  when  so  completed,  and  certified  so  to  be 
by  two  justices,  became  a  public  road,  although  the  branch  roads  were  still  unfinished. 

great 
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Bions,  an  appeal  was  entered  by  Briggs,  a  rated  18S4. 
labitant  of  IVike  (one  of  the  places  enumerated  in  the  """"" 
ramble  of  the  above  Turnpike  Act),  against  these  cer-        against 

The  Justices  of 

Gates.  On  the  hearing  of  the  appeal,  the  counsel  for  The  West 
i  appellant  objected  that  the  certificates  were  void,  be-  YoauHiai. 
jse  all  the  branch  roads  authorised  to  be  made  by  the 
t  bad  not  been  completed ;  and  thereupon  the  Court, 
er  hearing  the  point  argued,  and  without  going  further 
'o  the  merits  of  the  appeal,  adjudged,  that  as  the  cer- 
icates  were  given  before  the  branch  roads  were  com- 
2ted,  they  were  therefore  void.  Before  the  adjudi- 
tion,  the  counsel  for  the  respondents  tendered  evidence 
support  of  the  certificates;  but  the  Court  refused 
hear  it.  A  rule  nisi  having  been  obtained,  calling 
K>n  the  defendants  to  shew  cause  why  a  mandamus 
ould  not  issue,  commanding  the  Justices  to  enter  con- 
luances  and  hear  the  appeal, 

Sir  G.  A,  Lewin  and  Baines  now  shewed  cause.  The 
urt  of  quarter  sessions  have  decided  that  the  certi- 
ate  of  the  justices  was  voidy  because  it  was  granted 
fore  the  branch  roads  were  completed.  That  decision, 
lether  right  or  wrong,  is  made  final  by  the  General 
jrnpike  Act,  4  G.  4.  c.  95.  5.  87.  {a)     The  attempt 

a)  It  enacts,  that  if  any  person  shall  think  himself  aggriered  by  any 
ermination  made,  or  matter  or  thing  done  by  any  justices  of  the  peace 
>ursiiance  of  that  act,  or  any  local  act  for  making  or  repairing  any  turn- 
e  road,  such  person  may  appeal  to  the  justices  of  the  peace  at  the  next 
lerml  or  quarter  sessions  of  the  peace  for  the  riding,  &c.  wherein  the 
ise  of  complaint  shall  arise ;  and  the  said  justices  at  such  sessions  shall 
or  and  finally  determine  the  causes  and  matters  of  such  appeal ;  and  the 
ermination  of  such  general  or  quarter  sessions  shall  be  final  and  con- 
isiTe  to  all  intents  and  purposes ;  and  no  proceeding  to  be  had  or  taken 
pursuance  of  that  act,  shall  be  removed  by  certiorari  or  any  other  writ 
'  process,  into  any  ccurt  of  record  at  Westminster, 

Vol.  V.  S  U  is 
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18S4.       jj  jjy  ^[jg  present  rule  to  obtain  the  opinion  of  this  < 
TIm  Kino     upon  the  very  point  of  law  decided  by  the  ses 
TheJ^kn of  Unless  the  Court  determine  that  point  id  faTour  c 

respondents,  it  is  useless  to  grant  a  mandamus,  becai 
the  certificate  was  valid  before  the  appeal*  it  is  so 
jRex  V.  Cumberworth  (a)  shews  that  the  judgmc 
the  sessions,  even  on  the  point  decided  by  the 
right.  There,  the  trustees  were  authorised  to  m 
road  from  one  place  to  another,  and  the  making  c 
entire  road  was  held  to  be  a  condition  precedent  t 
part  of  the  highway  becoming  repairable  by  the  p 
The  Road  Act  in  that  case  recited  that  the  maki 
the  one  turnpike  road  would  be  a  great  advanti 
the  public.  Here  the  recital  is,  that  the  making  i 
several  roads  will  be  of  great  advantage  to  the  pi 
the  making  of  all  those  roads,  therefore,  was  a  con 
precedent  to  any  of  them  becoming  highways  n 
able  by  the  public.  But,  however  that  may  be 
Court  has  no  jurisdiction  to  review  the  decision  c 
quarter  sessions,  except  on  a  case  sent  up  lor 
consideration ;  Rex  v.  The  Justices  of  Carnarvon  {h) 
it  will  not,  therefore,  grant  a  mandamus  to  beai 
appeal. 


F*  Pollock,  Milner  and  Dwidas  contri.  Rex.  v. 
berworth  {a\  is  distinguishable  from  this  case,  bee 
there,  the  Turnpike  Act  contemplated  the  makii 
ofie  road  only.  Here,  the  Turnpike  Act  coi 
plates  the  making  of  several^  and  it  contains  a 
viso  **  that  the  said  new  roads  shall  not  be  rvspec 
opened  to  the  public,  or  become  public  roads  or  I 


(a)  ZB.^  Ad.  108. 


(»}4Af  4.as. 
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ways,  until  two  justices  shall  have  certified  that  the  said        18S4. 
roads  respeciivelvf  and  the   bridires.  and  other  works        ""^ 

The  Kma 

thereon  respectively^  are  completely  made  and  fit  to  be  agqinu 
travelled  upon  throughout  the  whole  length  of  such  The  Wait 
roads  respectively.^^  The  true  meaning  of  that  clause  is,  Youtaui. 
that  when  any  one  or  more  of  the  roads  shall  be  made  and 
certified,  such  particular  roads  are  to  become  public 
roads.  But  it  is  said  that  the  sessions  have  adjudged 
the  certificate  to  be  void,  and  that  their  decision  on 
that  point  is  final.  If  the  sessions  had  heard  all  the  evi- 
dence, and  then  decided  on  a  point  of  law,  this  court 
would  not  interfere,  but  they  decided  on  a  preliminary 
objection,  and  rejected  evidence  in  support  of  the 
certificate.  IPalteson  J.  The  object  of  that  evidence 
must  have  been  to  show,  not  that  the  certificate  was  valid 
in  point  of  law,  but  that,  in  point  of  fact,  the  main  road 
was  completed.  By  the  general  turnpike  act  any  person 
thinking  himself  aggrieved  by  any  determination  of  the 
justices  in  pursuance  of  that  act,  or  any  local  act,  for 
making  any  turnpike  road,  may  appeal  to  the  sessions, 
and  the  sessions  are  to  hear  and  finally  to  determine  the 
causes  and  matters  of  such  appeal."  Now,  here,  one  of 
the  grounds  of  appeal  was  that  the  certificate  was  granted 
before  all  the  branch  roads  were  completed.  That  fact 
having  been  admitted,  the  sessions  have  decided  that  the 
certificate  was  for  that  reason  void:  their  decision  in 
that  respect  could  not  have  been  altered  by  evidence.] 
If  the  sessions  had  heard  the  evidence  that  the  road  was 
completed  and  that  it  was  an  advantage  to  the  public, 
they  would  have  paused  before  they  decided  as  they  did 
on  the  point  of  law. 

3  U  2  Denm AH 


IN  THE  Fourth  Year  of  WILLIAM  IV.  1009 

highways,  until  two  justices  shall  have  certified  that  the        1884. 
said  roads  respectively^  and  the  bridges  and  other  works 
thereon  respectively  are  completely  made  and  fit  to  be        agninu 

Tb€  Justices  of 

travelled  upon  throughout  the  whole  length  of  such  XbeWeat 
roads  respectively.^*  The  efiect  of  that  clause,  in  which  Youshxbi. 
the  word  respectively  occurs  four  times,  is  to  make  each 
road,  as  soon  as  it  is  complete  and  certified,  a  puMic  road. 
I  cannot  entertain  any  doubt  that  the  certificate  was  not 
premature.  It  is  unnecessary,  however,  to  decide  that 
point,  because  the  sessions  have  adjudicated  upon  it, 
and  the  legislature  has  declared  that  their  judgment 
shall  be  final. 

Taunton  J.  It  is  not  necessary  to  decide  the  point 
on  the  construction  of  the  local  act.  If  it  were,  I  should 
say  that  my  opinion  accorded  with  that  expressed  by  my 
.  brother  Littledale.  We  are  asked  here  to  issue  a  man- 
damus to  the  sessions  to  rehear  the  appeal,  because  they 
have  adjudged  that  the  certificate  was  void,  without  re- 
ceiving any  proof.  It  is  admitted  that  one  of  the  ques- 
tions submitted  to  the  court  of  quarter  sessions  was 
whether  the  certificate 'was  premature.  Now  when  the 
legislature,  by  the  General  Turnpike  Act,  took  away 
the  certiorari,  it  must  have  intended  to  take  away  our 
power  of  questioning  the  legality  of  the  determination 
of  the  court  of  quarter  sessions,  and  to  make  that  a  court 
without  appeal.  If  therefore  we  made  this  rule  abso- 
lute, on  the  ground  that  the  decision  of  the  sessions  was 
wrong,  we  should  indirectly  be  repealing  the  eighty- 
seventh  section  of  the  General  Turnpike  Act,  which 
makes  that  court  supreme  judges  in  matters  of  this  sort. 
The  rule  therefore  must  be  discharged. 

3  U  3  Patteson 
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1834. 


Jane  Graham,  Executrix  of  Joseph  Graham, 


against  Barras« 


A  SSUMPSIT  on  a  policy  of  insurance.     At  the  trial  ^  "^p /tm  i 

jr\  wired  from 

before  Alderson  J.,  at  the  Spring  assizes  for  North"  ^pnti9i,iS3U 

to  JttUMry  liCf 

umherland  1833,   a  verdict  was  found  for  the  plaintiff  1S32,  warrant- 
lor  100/.,  subject  to  the  opinion  of  this  court  upon  the  fomgn  after 

^  II  th«  times  li- 

folIOWing  case.  mited  in  certaia 

The  policy,  dated  23d  of  March  1831,  was  upon  the  ^ro|«or 
ship  Castlineaghj  the  property  of  the  said  Joseph  Graham^  thedub"-^^ 
at  and  from  the  1st  day  o{  April  1831,  at  noon,  to  and  "nj^d  the  timet 

•'  **  of  sailmg  to 

with  the  1st  day  of  Janumv  1832,  at  noon,  warranted  different  parti 

.  .  of  the  world, 

not  to  sail  foreign  after  the  time  restricted  in  the  Liberal  and  by  a  dis- 

Premium  Club  Rules.     Copies  of  the  policy  and  rules  (tiie  ninth;  it 

were  annexed  to  and  formed  part  of  the  case.     On  the  that  the  thne'of 

Slst  of  Jugud  1831,  the  said  ship,  having  a  full  crew  cIS^fhoLlS' 

should  be 
deemed  the  time  of  sailing,  promded  the  ihip  wot  then  ready  fitr  tetu  The  vessel  Insured 
wa«  bound  for  the  Bay  of  Fundi/,  from  Dublin,  and  the  last  day  for  sailing,  by  the  rules, 
was  the  1st  of  Sleptember,  She  cleared  out  on  the  .^Ist  of  Auguat,  and  dropped  d<;wn 
the  Lijfey  on  the  1st  of  SepUmher,  with  an  incomplete  crew,  (though  a  full  complement 
was  engaged  birfore  the  ship  cleared  out,)  to  a  place  within  the  port  of  Dublin,  wbeie  she 
lay  at  anchor  the  rest  of  the  day.  During  that  day  the  whole  crew  came  on  board,  and 
on  the  2d  »he  proceeded  on  her  voyage,  having  been  prevented  from  doing  sb  on  the  1st 
hy  an  unfavourable  wind.     She  was  afterwards  lost: 

Held,  per  LitUedale  J.,  and  sembie  per  ToMnion  J.,  that  the  policy  must  be  construed  as 
incorporating  tlie  ninth  article  of  warranty,  and  not  merely  the  several  directions  as  to  the 
times  of  sailing  ;  Denman  C.  J.  and  Pattesan  J.  dubitantibus : 

Held,  by  all  tlw  Court,  that  the  ship  did  not  actually  sail  till  aAer  the  1st  of  September^ 
and  that  she  wss  not  ready  for  ^ea  at  the  time  of  clearing  out.  the  whole  crew  not  being 
tlien  on  lio  ird  :  A  ho,  UiiledateJ.  duttitante,  that  the  words  in  the  ninth  article  of  warranty, 
<*  provided  the  si  ip  is  then  ready  tor  sea,**  if  ipcurporated  with  the  policy,  must  be  limited 
to  ifae  point  of  time  at  which  ihe  cleat ances  were  obuined,  and  that  as  the  vessel  was  not 
then  ready,  for  want  of  a  full  crew,  there  had  not  been  a  conMtruclive  sailing  on  or  before 
the  1st  of  Sepeniher,  according  to  the  ninth  warranty. 

By  one  of  the  rules  ii  was  provided,  that  vessils  might  sa«I  after  the  limited  time  on  pay- 
ment of  an  aiiditionai  premium  as  per  scale;  and  by  another  rule,  every  member  .of  the 
club,  t>efuie  the  commencement  of  each  voyage,  was  to  give  his  accepianct  for  the  pre- 
mium ;  and  patties  **  neglecting  to  give  notice"  were  subject  to  a  penalty :  Held,  (assuming 
that  these  rules  could  be  incorporat*fd  with  the  present  policy),  that  a  party  whose  shl|>  had 
sailed  too  late  and  been  lost,  could  not  afterwards  obtain  the  benefit  of  the  extended  time, 
by  iiibiiutting  to  the  penalty  and  paying  the  extra  premittin. 

3  U  4*  ready 
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two  miles  further.     On   the  morning  of  the  1st  of       18S4. 
September  it  was  high  water  at  Dublin  at  forty-nine       ^ 
minutes  after  five,  and  at  the  evening  tide  it  was  high       j^gahut 
water  between  six  and  seven.     The  tide  in  the  Liffey  is 
a  six  hours'  tide.    Ships  of  the  burthen  of  the  Castlereagh 
may  safely  proceed  out  of  the  port  at  half  flood.     The 
tide  in  the  Liffh/  ebbs  at  about  two  or  three  knots  an 
hour,  and  ships  may  drop  down  out  of  the  harbour  from 
the  Dock  or  Pigeon  Hole  with  the  tide.    It  was  not 
proved  that  the  defendant  was  a  member  of,  or  had  any 
ships  insured  in  the  Liberal  Premium  Club.  The  Castle^ 
reagh  was  totally  lost  in  December  1831. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  sailing  of  the  Castlereagh  und^r  the  circumstances 
above  detailed  constituted  a  sailing  within  the  terms  of 
the  warranty.  If  the  court  should  be  of  opinion  that  it 
did,  a  verdict  for  100/.  was  to  be  entered  for  the  plain ti£^ 
otherwise  a  nonsuit  to  be  entered. 

The  following  are  the  rules  and  warranties  of  the 
Liberal  Premium  Club,  chiefly  referred  to  in  the  argu- 
ment:— 

Warranties.  Art.  6.,  provides  that  ships  are  "  not  to 
sail  to  Quebec  from  ports  on  the  east  coast  of  Great 
Britain  after  the  10th  of  August^  from  ports  on  the  west 
coast  of  Great  Britain,  or  ports  in  the  British  Channel 
and  Ireland,  after  the  15th  of  August,  nor  to  any  other 
{H>rts  in  British  America  from  ports  on  the  east  coast 
after  the  25th  of  August,  nor  from  ports  on  the  west 
coast  of  Great  Britain,  ports  in  the  British  Channel^ 
Ireland,  or  ports  in  Europe  westward  of  the  Dorwns^ 
after  the  1st  of  September ;  but  allowed  to  sail  to  the 
Bay  of  Fuiidy,  and  all  ports  on  the  east  coast  of  Nova 
Scotia,  as  far  north  as  Cape  Canso,  at  all  times,  on  pay- 
ment 
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ment  of  an  mdditional  pranium,  oa  per  acale,  on 
Bom  insured."  Ardcles  7  and  8  oootaJn  umilar  le 
tions  on  voyages  to  ceruin  ports  in  Europe.  A 
9  is  as  follows :  —  "  llie  time  of  clearing  at  tbe  cm 
bouse  to  be  deemed  the  time  of  sailing,  prorida 
ship  is  then  ready  for  sea,  as  relates  to  the  sixth,  sei 
and  eighth  warranties ;  but  ships  allowed  to  procc 
any  port  for  the  purpow  of  clearing  outward,  pro 
such  port  and  time  of  sailing  be  within  tbe  limits  < 
warranties ;  but  in  case  of  not  clearing,  the  mi 
letter,  or  such  other  proof  as  the  committee  may 
satisfactory,  to  be  deemed  sufficienL" 

Rule  1.  declares,  *'  that  this  association  sha 
conducted  upon  tbe  principle  of  paying  premin 
each  Toyage  or  passage,  agreeably  to  the  scale  hen 
annexed."  By  rule  3.>  *'  each  and  every  member 
on  or  before  the  commencement  of  each  voyi^ 
passage,  give,  or  cause  to  be  given,  his  acceptan 
the  secretary,  for  the  amount  of  premiam  for 
Toyege  or  passage  as  be  may  be  proceeding  i 
agreeably  to  the  scale  of  premiums"  (which  was 
fixed  to  the  warranties  and  mles);  "  the  tin 
breaking  gronnd  in  ballast,  or  when  at  the  b 
marks  with  a  cargo,  to  be  deemed  the  banning 
voyage  or  passage.  Neglecting  to  give  notice,  t 
liable  to  a  fine  on  the  sum  insured  of  1  per  ocfi 
the  coal  and  coasting,  2^  per  Cent  in  Uie  BaUk 
North  Sea,  and  5  per  cent,  io  tbe  Amerkam  and  ( 
trades,  in  case  of  loss  or  average;  and  neglecti^ 
refusing  to  return  bills  accepted,  ten  days  after  bt 
been  applied  to  by  the  secretary,  to  cease  being  iosi 
oa  receiving  written  notice  to  that  effect" 
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This  case  was  argued  in  tbe  present  tarm,  (Jan.  170 
by- 

Alexander  for  the  plaintiff.    The  ship  sailed,  according 
to  the  meaning  of  the  warranty,  on  the  first  of  September 
at  latest.     She  had  cleared  out  at  the  custom-house  on 
the  Slst  of  August ;  and  on  that  day,  and  on  the  1st  of  Sep^ 
iember,  when  she  dropped  down  the  river  to  the  Pigeon 
Hokf  she  had  a  full  crew,  though  they  were  not  all  on 
board.     If  she  sailed  on  one  of  those  days,  her  being 
detained  at  the  Pigeon  Hole  by  an  unfavourable  wind  till 
tbe  2d  was  not  material.     It  was  not  necessary  to  her 
sailing,  that  all  the  crew  should  be  actually  on  board : 
by  the  ninth  warranty,  the  time  of  clearing  is  the  time 
of  sailing,  and  at  that  time  the  captain  at  least  must  be 
on  shore.     Nor  can  the  accidental  absence  of  one  or  two 
of  the  seamen  be  material,  especially  where  it  is  not  even 
alleged  that  any  mischief  ensued.     The  ship,  on  the 
Slst,  and  when  she  dropped  down  the  river,  had  every 
thing  ready  for  the  prosecution  of  her  voyage^  and  in 
that  respect  the  case  differs  from  Pitlegrew  v.  Pringle  {a). 
There,  there  was  no  time  daring  the  1st  of  September^ 
(the  last  day  for  sailing,)  at  which  the  ship  was  ready 
ibr  sea;  and  Ix>rd  Tenterden^  in  his  judgment,  insisted 
on  that  fact     At  all  events,  when  the  whole  crew  were 
on  board,  which  happened  on  the  1st  of  September^  the 
ship  had  sailed  within  tbe  meaning  of  the  policy*     For  a 
ship  to  5ai7,  according  to  the  ordinary  acceptation,  some 
movement  is  necessary ;  but  these  articles  allow  of  a 
oonstroctive  sailing,  which  depends,  not  on  any  loco- 
motion, but  on  the  vessel  having  cleared,  and  being  in 
a  condition  to  prosecute  her  voyage.    But,  further,  if 
there  was  not  a  sailing  within  due  time,  the  sixth  article 

(a)  ZB.tAtLSl^. 

of 


188i. 

GftAttAX 

Baeaas. 


CASES  II 

of  wsmioty  provides  t1 
FUndi/  (to  which  this  i 
payment  of  an  additic 
sum  insured.  The  pa 
is  not  a  condition  pre< 
cumstances  may  precli 
pulated  for  and  paid  bf 
afterwards,  and  tlie  u 
cose  of  a  voyage  bei 
notice  and  payment  of 
is  provided  for  by  the  l 
in  such  cases.  The  o 
l^Denman  C.  J.  How 
the  present  policy? 
club  rules  so  far  as  t 
not  for  other  purpose 
to  by  the  policy,  mus 
third  rule,  which  is  ne 
later  than  the  1st  of  S 
assured  rendered  bimsa 
capable  of  being  asce) 
there  has  been  no  pay 
to  it  for  the  purpose  o 
ciple  OD  which  it  has  I 
personal  injury,  the  pi 
his  surgeon's  bill  as  ^ 
[_Dmman  C.  J.  Acci 
might*  in  the  case  ol 
made  insurers  agains 
reasons  £}r  not  wishii 
premium.     And  the  i 
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where  a  loss  happened.     Littledale  J.     Supposing  that        1834. 
the  time  may  be  extended  on  payment  of  an  additional  . 

premium,  ought  not  the  assured  to  state  beforehand  offomt 
what  extension  of  time  he  will  want  ?  And  when  is  he 
to  give  that  notice  to  the  insurers  ?  Can  it  be  given 
after  the  warranty  has  failed  ?  Denman  C.  J.  He  must 
do  it  when  he  makes  his  bargain].  The  party  may  not 
luiow  that  he  will  want  the  additional  time,  soon  enough 
to  give  notice.  It  is  sufficient  that  when  he  takes  the 
extended  time,  a  liability  to  the  further  premium  arises. 

W.  H.  Watson  contrd.  As  to  the  last  point :  this  is 
not  a  question  between  the  plaintiff  and  the  Liberal 
Premium  Club ;  and  their  rules  are  only  applicable  so 
far  as  the  present  policy  refers  to  them  with  respect  to 
the  times  of  sailing.  The  scale  of  premiums  cannot  be 
connected  with  the  present  policy :  the  premiums  in  the 
scale  are  on  voyages  to  different  parts  of  the  world ;  the 
policy  b  a  time  policy.  Even  supposing  the  rules  ap- 
plicable, parties  are  not  to  be  made  insurers  against 
their  will.  [^Denman  C.  J.  There  is  no  doubt  that, 
if  the  assured  wishes  to  avail  himself  of  the  extension  of 
time,  paying  the  additional  premium,  the  insurers  must 
be  apprised  of  that  intention  at  the  time  of  commencing 
the  voyage;  it  is  not  to  remain  in  the  breast  of  the 
assured.]  Then  as  to  the  other  points.  It  is  estab- 
lished by  Ridsdede  v.  Netvnham  (a),  Lang  v.  Ander^ 
don  (J),  and  Pittegrew  v.  Pringle  (c),  that,  in  order  to 
sail^  according  to  a  warranty  like  this,  a  ship  must  break 
ground  with  a  bon&  fide  intention  to  prosecute  her 
voyage,  having   her  clearances,   and   being,   in   every 

(a)  SM.^S.  456.         {b)  3  B.  i  C.  495.         (c)  3  B.  i  jid.  514. 

respect^ 
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respect,  fitted  to  perform  the  Toyage.  Then  do  i 
warranties  in  the  present  case  introduce  any  variatioo 
that  rule  ?  The  policy  here,  by  its  terossy  incorpon 
so  much  of  the  sixth,  seventh,  and  eighth  warranties 
relates  to  the  times  of  sailing  to  particular  {daces,  i 
no  morcv  The  ninth  warranty  is  no  part  of  the  rq 
lations  so  incorporated:  it  is  not  a  lestrictioa  uf 
ihem,  but  only  a  provision  added,  on  the  part  of  ' 
club,  to  define  what  shall  be  a  sailing,  under  their  ] 
licies.  If  that  warranty  applies  to  the  present  case 
all,  it  must  in  toto;  but  the  latter  part  cannot  apf 
In  Pittegrew  v.  Pringle  (/x),  the  agreement  of  the  part 
was  to  be  governed  by  **  the  rules  and  regulations  m 
the  periods  of  sailitig  and  limits  of  ^umgaiitm^  wU 
govern  the  principal  insurances  of  'North  Shields  :**  h 
the  rules  and  warranties  in  question  are  only  adopted 
to  a  particular  point,  viz.  times  of  sailing.  But,  \ 
suming  that  the  ninth  warranty  is  to  be  taken  as  p 
of  the  policy,  still  there  was  no  sailing  within  the  limil 
time.  The  time  of  clearing  is  to  be  deemed  the  time 
sailing,  ^^  provided  the  ship  is  then  ready  for  acaJ'  ' 
comply  with  that  regulation,  the  ship  ought,  at  the  ti 
of  clearings  to  be  ready  for  sea  in  every  respect  short 
heaving  the  anchor:  it  is  not  enough  that  a  crew 
engaged,  the  men  must  be  on  board.  It  cannot  have  be 
intended  that,  if  a  vessel  cleared  without  being  ready  i 
sea,  and  became  ready  afterwards,  though  at  the  I 
moment,  that  should  operate  as  a  compliance  with  1 
regulation.  Then,  if  the  vessel  be  not  ready  for  sea 
the  time  of  clearing,  according  to  the  letter  of  t 
rulei  she  must  actually  sail,  according  to  the  definiti 
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of  sailing  laid  down  in  the  cases,  within  the  stipulated 
time.  But  here  the  ship  never  had  her  complement  of 
men  on  board  till  six  in  the  evening  of  the  1st.  of  Sep^ 
tember,  and  she  did  not  actually  sail  till  the  2d.  Her 
dropping  down  the  river,  with  an  incomplete  comple- 
ment of  men,  on  the  1st,  was  merely  preparatory  to  tlie 
voyage,  Bidsdale  v.  Netxmham  (a).  There  was,  there* 
fbre^  in  this  case,  neither  a  constructive  sailing  within 
the  ninth  warranty,  nor  an  actual  sailing  within  the 
time  limited  by  tlie  sixth. 
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Alexander  in  reply.  The  ninth  warranty  and  the 
preceding  ones  must  be  taken  together,  because  the 
ninth  is  introduced  to  explain  what  the  parties  mean  by 
the  word  **  sail,"  and  its  effect  is  to  give  that  word  a 
peculiar  sense.  The  vessel  here  had- cleared,  and  had 
also  every  requisite  to  make  her  ready  for  sea,  on  the 
1st  oi  September,  She  did,  therefore,  constructively  sail 
on  the  1st.  In  Bidsdale  v.  Newnham  (a),  the  ship  had  not 
obtained  her  clearances  on  the  last  day.  So,  in  Pitte* 
grew  V.  Pringle  (6),  there  was  no  period  on  the  last  day, 
at  which  the  ship  was  ready  for  sea.  In  Lang  v.  ^- 
derdon  (c),  the  question  turned  upon  an  actual  sailing. 


Denman  C.  J.  This  is  an  action  on  a  time  policy,  the 
warranty  being,  not  to  sail  foreign  after  the  time  limited 
in  the  Liberal  Premium  Club  rules.  I  feel  great  doubt  on 
the  first  question  raised  for  the  defendant,  namely,  whe* 
ther  the  rules  can  be  referred  to  for  any  purpose  but  to 
ascertain  the  times  to  which  the  vessel  is  restricted  in 
sailing  to  different  parts  of  the  world.     But  if  the  ninth 

(a)  3  3f.  f  &  456.         (6}  ZB.^Ad.  514.        (c)  Si?.  4*  C  495. 
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it  was  thought  proper  to  call  for  them,  or  whether  they        1834, 
were  at  a  distant  place,  or  dispersed  over  the  town  or 

Graham 

liarboar  of  Dublin  ;  at  all  events  they  were  not  on  board.  ^gamu 
'  Then  we  have  to  enquire,  whether  the  words  "  time  of 
clearing,"  in  the  warranty,  are  to  be  considered  as 
giving  a  continuing  protection  down  to  the  time  when 
the  crew  joined  the  ship ;  and  I  rather  think  that  the 
words  ought  not  to  be  restrained  to  the  actual  time  of 
clearance,  but  that  the  *<  clearance"  is  a  continuing  thing, 
and  over-rides  the  whole  time  down  to  the  period  on  the 
1st  of  September  when  the  complete  crew  was  on  board. 
On  the  other  point,  whether  the  assured  can  now  take 
advantage  of  the  rule  allowing  an  extension  of  the  time 
on  payment  of  a  higher  premium,  I  entertain  no  doubt. 
The  claim  to  do  so  is  attended  with  innumerable  difB- 
col  ties. 

Taunton  J.  The  policy  warrants  that  the  ship  shall 
not  ^*  sail  foreign"  after  the  times  limited  by  the  Liberal 
Premium  Club  rules :  that  is  a  warranty  that,  as  to  her 
time  of  sailing,  she  shall  conform  to  those  rules ;  and, 
by  one  of  the  rules,  it  is  provided,  that  no  vessel  insured 
shall  sail  to  any  port  in  British  America  from  a  port  in 
Irelatidj  after  the  1st  of  September.  Then  the  simple 
question  is,  did  this  ship  sail  after  the  1st  of  September  or 
not  ?  Had  she  actually  sailed  on  that  day  ?  I  think  not, 
because,  on  that  day,  after  arriving  at  the  Pigeon  HoUf 
she  remained  stationary,  and  did  not  proceed  to  sea. 
Then  my  Lord  has  expressed  a  doubt  whether  the  ninth 
article  of  warranty  ought  to  be  taken  into  consideration 
in  construing  this  policy.  I  rather  think  that  it  ought; 
but,  giving  the  plaintiff  all  the  advantage  of  it,  I  still 
think  he  is  not  entitled  to  recover.  By  that  regulation 
Vol.  V.  S  X  the 
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Uined  her  clearances,  and,  at  that  time,  the  crew  appear  1854. 
to  haTe  been  wandering  about  DMifu  They  were, 
indeed,  engaged;  but,  if  that  were  held  sufficient,  it 
might  as  well  be  said  that  a  ship  was  ready  for  sea  if  a 
cargo  was  procured  but  not  on  board.  I  have,  how- 
ever, a  very  great  doubt  indeed  whether  the  ninth  clause 
of  warranty  is  incorporated  in  the  policy.  This  is  a 
time  policy,  not  a  policy  on  the  voyage.  There  were  a 
number  of  places  to  which  she  might  sail,  and  the  rules 
ascertain  the  times  for  sailing  to  those  places.  It  ap« 
pears  to  me  that  the  policy  refers  plainly  to  the  times  of 
sailing  so  pointed  out,  and  not  to  the  regulation  which 
declares  what  shall  be  evidence  of  the  ship  having 
sailed. 

Nonsuit  to  be  entered* 


The  King  against  The  Inhabitants  of  St.  Mary-  J^^' 
AT-THE- Walls,  Colchester. 

rya  appeal  against  an  order  of  two  justices,  whereby  f^f*j^^  ^'^^^ 
Thomas  Lester,  his  wife  and  children,   were  re-  isii, being 

^  in  tho  local 

moved  from  the  parish  of  Stratford  St.  MarVy  in  the  miUtia,  hired 
county  oi Suffolk^  to  the  parish  oi St.  Mary^at'the^WaUSf  Colonel  of  hb 
in  the  borough  of  Colchester ;  the  sessions  confirmed  the  nerre  for  ayear, 
order,  subject  to  the  opinion  of  this  Court  on  the  fol-  ^„j„  ^^  ^on- 

1^«.:.«»  -•^-^  .  t^c^     On  the 

lowing  case:—  4th of  ifay 

The  pauper's  father  had  gained  a  settlement  in  the  ^l^^^l' 
parish  of  St.  Mary-at-the-Walls.     In  the  year  1811,  the  wwmbled  for 

continued  in 
training  tall  the  19th  of  J/by.  During  that  time  the  pauper  waa  under  militaiy  control, 
though  he  alio  tenred  the  Colonel  as  an  in-door  senrant.  While  the  regiment  waa 
asaembledy  he  received  pay  from  the  crown,  and  also  his  wages  from  hii  maater:  Held, 
that  the  pauper  gained  a  settlement  bj  hiring  and  scnice,  the  fiKt  of  hia  being  a  militia- 
man  ba? iag  been  known  to  the  matter  at  tbo  time  of  the  hlpng* 

3X2  pauper 
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ColchesUtf  under  military  control^  serving  the  Colonel        1834. 
as  before  mentioned.  — — - 

The  Kiva 
against    . 

Austin  and  Palmer^  in  support  of  the  order  of  sessions.        ants  of 
The  pauper,  being  a  local  militia-man,  could  make  only  a     rHi'^Au^' 
conditional  contract  to  serve  for  a  year ;  viz.,  provided  he     Colchi»t£». 
was  not  called  upon  to  do  duty  in  the  militia.     Here, 
ill  fact,  during  the  first  year  for  which  he  was  hired, 
be  was  called  on  to  serve  as  a  militia-man,  and  was 
subject   to   the   control   of  the  Crown   during   eleven 
days   of  that  year.      There  was  neither   hiring  for  a 
year,  nor  a  year's  service  under  the  contract.     Under 
the  second  contract,  there  was  not  a  year's   service. 
[Patteson  3.     The  master,  at  the  time  of  hiring,  knew 
that  the  pauper  was  in  the  local  militia;  and  the  52  G.  3. 
c.  38.  s.  65.  enacts,  that  no  service  under  that  act  of 
any    apprentice    shall    be   deemed    an    absence    from 
service,  or  a  breach  of  any  agreement  as  to  service^ 
or  absence  from  service,  in  any  indenture  of  apprentice* 
ship.     The  very  point  now  raised  was  decided  in  Rex  v. 
Elmley  Castle,  (a)]    That  case  is  inconsistent  with  Rex  v. 
Taunton  St.  James(b),  where  the  judges,  after  an  elaborate 
argument,  decided  that  that  section  of  the  Militia  Act 
applied  only  to  contracts  existing  at  the  time  of  the  ballot 
or  enrolment,  and  not  to  contracts  subsequently  made. 
In  Rex  V.  Elmley  Castle  (a)  the  sixty-second  section  of  the 
Militia  Act,  52  G.  3.  c.  68.,  was  not  adverted  to;  but  in 
Rex  V.  Taunton  St.  Jamesi  (6),  it  was  observed  by  BayleyJ. 
that  that  section,  which  enacts  that  the  enrolment  of  ser- 
vants shall  not  vacate  or  rescind  contracts  between  master 
and  servant,  except  in  certain  cases,  applies  to  contracts 
existing  at  the  time  of  the  enrolment;  for  such  contracts 

(a)  5JB.J-  4d.  S26.  (6)  ^B.^C.  831. 

3X3  only 
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pauper  was  actually  serving,  dispense  with  his  service?]  I8S4. 

That  is  the  question,  and  Rex  v.  Westerleigh  (a),  and 

Sex  ¥•    Winchcombe  {b\   will  be  relied  upon  in  sup«  tig^unM 

,  ,  IlMlDhabiU 

port  of  that  position;   but  those  cases  were  spokeu  ants  of 

of  with  disapprobation  by  Lord  EUenborough  in  Bex  v.  Tin-WAut, 
Beaulieu.  {c) 


Knoxy  contr^  was  stopped  by  the  Court. 

Denman  C.  J.  In  Rex  v.  Elmley  Castle  {d).  Rex  v. 
Taunton  St.  James {e)  was  clearly  before  the  Court;  it 
was  cited  by  the  counsel,  and  referred  to  by  one  of  the 
judges.  Those  cases  were  decided  within  the  space  of 
three  years  of  each  other,  and  my  brother  Littledale  con« 
curred  in  both  judgments.  The  ground  of  distiuctidu 
taken  in  Rex  v.  Elmley  Castle  is  very  satisfactory.  This 
tase  falls  within  it,  and  the  pauper,  therefore,  gained  a 
settlement  by  his  service  with  Colonel  StrtUt.  The  order 
of  sessions  must  be  quashed. 

Littledale,  Taunton,  and  Patteson  Js.,  con- 
curred. 

Order  of  sessions  quashed. 

(a)  Burr.  S.  C  758.  (b)  Dough  S91. 

(e)  SM.^S.  SS9.  (d)  3  ^.  4-  Ad.  826. 


SX  4 
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The  question  for  the  opinion  of  the  Court  wag,  who- 
ther  or  not  the  pauper  gained  a  settlement  by  his  service 
under  this  indenture. 

Austin  and  Gurdon  in  support  of  the  order  of  sessions. 
The  indenture  is  void,  because  it  was  not  duly  stamped. 
It  was  not  rendered  valid  by  the  payment  of  the  1/. 
duty  and  5/.  penalty,  nor  by  the  payment  of  the  two  1/. 
duties.  The  duty  of  1/.  is  imposed  on  indentures  where 
no  premium  is  given,  by  the  5S  G.3.  c.  184.  That  act 
repeals  the  duties  granted  by  former  statutes ;  but  enacts 
{s.  8.),  that  all  the  powers,  provisions,  clauses,  regula- 
tions, directions,  and  penalties  contained  in  and  imposed 
by  the  several  acts  relating  to  the  duties  thereby  repealed, 
shall  be  of  the  same  force  and  effect  with  respect  to  the 
duties  thereby  granted,  as  far  as  the  same  are  or  shall 
be  applicable,  and  shall  be  applied,  &c.,  so  far  as  the 
same  shall  be  consistent  with  the  provisions  of  that  act,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  the 
same  had  been  therein  repeated  and  specially  re-enacted. 
Rex  V.  Chipping  Norton  {a)  shews  that  the  provisions 
and  penalties  of  former  stamp  acts  were  considered  to 
be  kept  in  force  by  44?  G.  3.  c.  98.,  which  repealed 
former  duties,  but  contained  a  clause  similar  to  that  just 
cited.     And  in  Rex  v.  Church  Hulme  (6)  it  was  expressly 

held 

(a)  SB,  i  A.A\2. 

(h)  REX  V.  The  Inhabitants  of  CHURCH  HULME.       ^ 

Ov  appeal  against  an  order  of  two  justices,  whereby  Thomas  Longsiaf,  and  ^ 
his  wife  and  two  children,  were  removed  from  Church  Hulme  to  Nether  ^ 
JTnuisford  in  the  County  of  Chester,  the  sessions  quashed  the  order,  subject  n 

to  c. 
Ui 

iog  indentures  of  apprenticeship ;  and,  therefore,  an  indenture  of  apprenUc 
mium  having  been  paid  with  the  apprentice,)  must  be  stamped  with  the  ad 
within  the  time  prescribed  by  the  statute  8  Amu  c.  9.  ts*  36,  97|  9S.,  and  if  n 
ia  wlioUy  void. 
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stamp,  and  as  a  stamp  on  an  indenture  without  premium,        1834. 
under  55  G.  S.  c,  184.  (Sched*  part  1.  tit.  Apprenticeship).        — - 

The  Kivo 

The  deed  stamp  comes  within  the  provision  of  S7  G.  S.        againMt 

Thelnhabit- 

r*  196.  5,  2.,  by  which  the  commissioners  are  required,        ante  of 

,  PuiToy. 

where 


claiiiteg,  powers,  provinons,  directions^  matters,  and  things  therein  contained, 
are  declared  to  extend  to,  and  are  to  be  respectirely  applied  and  put  in  exe- 
cution for  and  in  respect  of  the  sereral  duties  by  this  act  imposed,  in  as  full 
a  manner  to  all  intents  and  purposes,  as  if  all  and  every  the  said  clauses, 
&c.,  were  particularly  repeated  and  re-enacted  in  the  body  of  this  act    The 
other  stamp  acts  repealing  duties  previously  imposed  contain  similar  pro* 
visions :  yix.,  SO  G.  2.  c.  19.  «.  25. ;  16  G.  3.  c.  34.  $,  IS. ;  23  (?.  3.  c.  58. 
«.  12.  ;  35  G.  3.  c.  Sa  «.  5. ;  37 G.  3.  c.  19.  <.  8. ;  37  G.  3.  c.  9a  ff.  6.  &  9.; 
44  G.  3.  c.  98.  «.  8. ;  48  G.  3.  c.  149.  t,  8. ;  55  G.  3.  c.  184.  «.  8.     Sinc« 
the  44  G.  3.  c  98.,  as  well  as  since  the  37  G.  3.  c.  136.,  the  commisdoners 
have  had  no  power  to  stamp  without  requiring  payment  of  a  penalty  of  lOf., 
as  well  as  the  duty  itself.  Then,  as  to  the  premium  duty,  that  was  imposed 
by  the  8  Ann,  c.  9.  s*  32.,  which  lays  certain  ad  valorem  duties:  by 
sections  36,  87,  and  38.  of  that  act,  the  times  are  specified  within  which 
every  indenture  shall  be  stamped  with  the  ad  valorem  duty  payable  by 
that  act;  and,  by  sect.  39.,  unless  so  stamped,  the  instrument  is  declared 
void.     By  the  20  G.  2.  c.  45.,  however,  relief  was  granted  under  the  fol- 
lowing conditions  and  restrictions.    By  sect.  5.  where  the  master  had  ne- 
glected to  pay  the  duty  under  the  8  Ann,  c.  9.  as  required  by  that  act,  he 
was  enabled  to  get  it  stamped  within  two  yean  afier  the  expiration  of  tha 
iqyprenticeship  (provided  no  prosecution  had  been  commenced  against  him 
for  such  neglect)  on  pasrment  of  double  the  duty  required  by  the  8  Ann» 
e.  9.     In  such  case  the  apprentice  was  enabled  to  follow  his  trade,  and 
the  indenture  was  available  in  law,  and  might  be  given  in  evidence.     By 
sect.  6.,  where  the  master  had  neglected  to  pay,  and  upon  request  by  the 
apprentice  refused  to  pay  within  three  months,  and  the  apprentice  paid 
the  double  duty,  the  apprentice  might  sue  the  master  for  double  the 
premium,  might  be  discharged  from  his  indentures,  and,  by  sect.  7.,  have 
the  same  benefit  of  the  time  he  had  served  as  he  might  have  had  in  case 
of  assignment.     By  sect  8.,  where  a  protecution  had  been  commenced 
against  the  master,  if  the  apprentice  paid  the  double  duty  within  a  certain 
time,  then  he  was  to  be  allowed  to  follow  his  trade,  and  the  indenture  was 
made  available  in  law,  and  might  be  given  in  evidence.     In  Rex  v.  The 
Inhabitants  ^Chipping  Norton,  5  B.^A,  412.,  the  indenture  was  executed 
before  the  passing  of  the  44  G.  3.  c.  98.,  and  it  was  decided  that  it  was 
void,  because,  though  it  was  stamped  at  the  time  it  was  produced  in 
evidence  with  the  stamp  required  by  the  55  G«  8.  c.  184.,  it  had  not  been 

stamped 
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paid  as  a  penalty,  (a)  With  regard  to  the  second  stampi 
if  it  was  in  the  nature  of  a  premium  stamp,  subject  to  the 
regulations  of  the  8  Anne^  c.  9.  (i),  the  payment  of  2/., 
the  double  duty,  does  not  set  up  the  indenture  as  a  valid 
instrument.  It  could  only  be  made  so  by  virtue  of  some 
of  the  provbions  on  this  head  in  20  G.  2.  c.  45.,  which 
are  kept  in  force  by  the  subsequent  stamp  acts,  like  the 
clauses  of  8  Anney  c.  9.,  to  which  they  relate.  Now  of 
those  provisions  of  the  20  G.  2.  c.  45.,  the  only  ones 
applicable  to  the  facts  of  this  case  are  sections  6.  and  7., 
and  these  merely  give  certain  remedies  and  advantages 
to  the  apprentice ;  they  do  not  render  the  indenture  avail- 
able unless  proceedings  have  been  taken  under  section  8., 
which  has  not  been  done  here. 


1884. 

The  Kixa 

agaUui 

The  Inhabit- 

•ntiof 

PAUioir. 


Biggs  Andrews^  and  Bj/Ies^  contr^.  In  Bex  v.  Chipping 
Norton  {c)f  as  well  as  in  Bex  v.  Church  Htdme  (d),  a  pre- 
niium  was  paid,  and,  consequently,  those  cases  came 
within  the  provision  of  8  Ann.  c.  9,  sects.  37,  38,  39, 
'  which  require  that  all  indentures  containing  the  sum 
given  as  a  premium,  shall  be  indorsed  and  stamped  with- 
in a  certain  time  after  date,  &c.,  or  else  shall  be  void. 
That  is  the  distinction.  Where  an  instrument  is  to  be 
void  unless  stamped  within  a  given  time,  the  Court  will 
enquire   into    the  time  of  stamping;    otherwise  not. 


(a)  It  was  stated  that  this  arose  from  a  mistaken  practice  of  the  coir- 
mistioners  since  the  passing  of  the  44  O.  S.  c»  98.,  in  explanation  of  which 
reference  was  made  to  the  evidence  of  Mr.  Sjfket  before  the  parliamentary 
conmiissioners  of  revenue  inquiry.  See  Coventry  on  Stampit  Appendix, 
p.  Ix. 

(b)  Tlie  duty  on  indentures  of  apprenticeship  with  a  premium,  imposed 
by  8  jinn,  c.  9.  f.  32.,  and  at  first  given  only  for  five  years,  is  made  per- 
petual, with  the  powers,  provisions,  &c.,  relating  to  it,  by  9  jinn*  c.  21.  t,  7. 

(c;  5  B.  i  A.  412.  (d)  Ant^i  2029,  note  (6). 

Here 
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R££s,  Gent.,  One,  &c.,  against  M.  Morgan,     Tkurtday, 
Executrix  of  A.  Morgan,  deceased.  «»uory, 

A  SSUMPSIT  for  work  and  labour   done  by  the  After  the  pa«- 

'^ljL  ing  of  the  met 

plaintiff  as  attorney  for  the  testator.     Plea,  that  the  for  the  uni- 
defendant  had  fully  administered,  and  that  she  had  not  cess,  s  xr.  4. 
then,  nor  on  the  day  of  exhibiting  the  biU  of  the  plaintiff  in  directs,^*  that 
this  behalf,  or  at  any  time  since,  had,  any  goods  or  chattels  J^J^j^l^where 
which  were  of  A,  Morgan^  deceased,  at  the  time  of  his  !l"^*J"h  id 
death,  in  her  hands  to  be  administered.     Replication,  theddendant 

^  '   to  bail,  &c. 

that  the  defendant,  on  the  day  of  exhibiting  the  bill  of  the  ahall  be  com-  ^ 

^  menced  by  writ 

plaint^  in  this  behalf,  had  divers  goods  and  chattels,  of  summons;*' 

an  executrix 

which  were  of  A.  Morgan,  deceased,  in  her  hands  as  pleaded,  to  an 
executrix  to  be  administered ;  and  upon  this  issue  was  sumpsit,  piene 
joined.     At  the  trial  before  Patteson  J.,  at  the  Carmar^  ^^  no"iii»ete' 
then  Spring  assizes  1833,  the  plaintiff  proved  his  bill  of  ""^J^^^^^ 
costs   for  business  done  by  him  as  attorney  for  the  ^?^^  ^ 

^  ^  plainuff.     Tlie 

testator  to  the  amount  of  32/.     The  defendant,  in  sup-  plaintiff  in  hia 

replication 

port  of  the  plea  of  plene  administravit,  tendered  evidence  tendered  issue 

in  the  words  of 

of  various  payments  made  by  her  on  account  of  the  tiieplea: 
testator  up  to  the  23d  of  'February  1833,  when  the  de-  yrords  eJiV-Uing 
ckration  was  filed.     The  plaintiff  put  in  the  writ  of  (J'eSi^ngi, 
summons,  which  appeared  to  have  been  sued  out  on  the  "g^^^^J^ 
8th,  and  served  on  the  10th  of  December  1882.     In  it  the  suit  by  writ 

of  summoosy 

the  defendant  was  not  described  as  executrix.     The  and  not  tbe  fil- 
ing of  the  de- 
learned  Judge  was  of  opinion,  that  evidence  of  payments  ciaration ;  and, 

,,,,ni  f         1  .         <•!  •  therefore,  that 

made  by  the  defendant  after  the  service  of  the  writ  on  evidence  of 

1  •<!••,  1  «  f*^!.*!.  /*j    payments  made 

her  was  madmissible;  and  a  verdict  having  been  found  |^  the  executrix 
for  the  plaintiff  for  20/.  damages,  Chilton,  in  Easter  ^^ff^^ 
term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  J^^^"jJ,^ 

fiTOUnd   declaration,wi« 
^  jnadmiMihlfb 
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hibiting  of  the  bill  as  the  commencement  of  the  suit.        18 
Unless  the  expression  was  used  in  that  sense  by  the  de-        ~ 
fendant,  her  plea  is  bad.     The  plaintiff,  by  not  replying        agt 
the  issuing  of  the  writ,  and  the  service  thereof  on  the 
defendant,  and  that  she  then  had  assets,  treats  the  ex- 
hibiting of  the  bill  as  the  commencement  of  the  suit. 
'The  words  *^  at  the  time  of  exhibiting  the  bill,"  must 
mean  either  the  commencement  of  the  suit,  or  the  filing 
of  the  declaration,  or  they  must  be  wholly  insensible. 
If  they  mean  the  commencement  of  the  suit,  then,  the 
defendant  could  not,  under  this  plea,   shew  payments 
made  by  her  after  the  commencement  of,  but  before  she 
had  notice  of  the  suit,  for  that  would  not  be  the  matter 
in  issue.     If  she  had  intended  to  rely  on  such  payments, 
she  should  have  pleaded  accordingly.     In  Com.  Dig.  tit. 
Administration^  C.  2.,  (p.  340.)  citing  Ih/er  32.  a,  (in 
margin),  it  is  said,  *^  if  an  executor  has  paid  since  the 
action,  before  notice,  he  ought  to  plead  that  be  had  not 
notice  till  such  a  day,  and  plene  administravit  before : 
semble."     ILittledale  J.    It  would  seem  from  Com*  Dig. 
tit.  Pleader,  2  D.  9.,  (p.  565.)y  that  before  the  pleadings 
were  in  English,  the  words  used  in  pleading  plene  ad- 
ministravit were  nulla  habet  bona  nee  habuit  die  impetra- 
tiofiis  billa  s  and  Gewen  v.  Bx)ll{a)  is  cited,  where  such 
a  plea,  without  saying  nee  unquam  postea,  was  held  to 
be  bad.]   If  the  words  "M^  exhibiting  of  the  bill"  meant 
the  filing  of  the  declaration,  and  not  the  commencement 
of  the  suit,  the  plea  would  have  been  bad ;  because  any 
payment  made  by  an  executrix  after  action  brought  is 
a  devastavit.    The  words  of  the  plea  ought  now  to  be  so 
construed  as  to  make  it  a  valid  defence.    Supposing  the 
issue  tendered  by  the  replication  to  be  insensible,  the 

(o)  Cro.  Jac*  132. 

Vou  V.  3  Y  defendant 


MoKOAV* 
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the  assets  in  paying  debts  of  tlie  testator  after  the  com-        1884>. 
niencement  of  the  action,  and  before  notice ;  but  it  is        ~ 

Rkis 

clear  from  the  authorities  cited  in  moving  for  the  rule,       jagmmt 
that  executors  may  pay  debts  pending  a  writ  against 
them  if  they  have  not  notice  of  it. 

Denman  C.  J.  The  evidence  was  rejected  by  the 
learned  Judge  at  the  trial,  on  the  ground  that  the  issue 
foined  between  these  parties  substantially  was,  whether 
the  defendant  had  any  assets  before  the  commencement 
»f  the  suit,  that  is,  the  suing  out  of  the  writ  of  sum- 
ions.  The  words  the  exhibiting  of  the  bill  in  the  plea 
Ki  this  sense)  state  a  defence  to  the  action ;  but  they  do 
>t  if  they  are  understood  in  the  other  sense,  ^/iVig  the 
"^^iaration.     I  think  we  must  understand  the  defendant 

Iiave  used  them  in  that  sense  in  which  they  will  be 
R^ctive.  And  considering  that  before  the  Uniformity  of 
■^^)cess  Act,  2  W.  4.  c.  39.,  the  words  "  the  exhibititing 

the  bill,"  might  be  synonymous  with  the  words  "  com- 
^ncement  of  the  suit,"  I  think  we  do  no  violence  to 
'  ^  language  of  the  plea  by  putting  that  construction 
^  them.  The  evidence  tendered,  therefore,  was  imma^ 
^^ial,  and  was  properly  rejected  by  the  learned  Judge. 

LiTTLEDALE  J.  Before  the  Uniformity  of  Process 
^ct,  the  exhibiting  of  a  bill  was  generally  the  commence- 
ment of  the  suit.  That  expression,  when  used  in  plead- 
^g,  was  only  an  informal  mode  of  saying  "  the  com- 
mencement of  the  suit."  It  is  contended  now  that  it 
^ght  not  to  be  understood  in  that  sense,  because  the 
^Oamencement  of  the  suit,  since  the  act  for  uniformity 
'^  process,  is  by  writ  of  summons,  and  not  by  exhibiting 
bilL  But  we  must  give  some  effect  and  meaning  to 
^ese  words,  as  used  by  the  parties  to  this  suit,  if  we  can. 

S  Y  2  They 
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she  bad  notice  of  the  action ;  here,  however,  she  has        1834. 
not  do'ne  so,   but  merely  pleaded  plene  administravit        " 

RlES 

before  the  exhibiting  of  the  bill;  and  if  the  latter  words  pgauut 
mean  the  commencement  of  the  suit,  the  only  question 
is,  whether  she  had  then  fully  administered.  Since  the 
passing  of  the  2.  W.  4.  c.  SO.,  the  suing  out  of  the  writ 
of  summons  is  undoubtedly,  in  strictness,  the  com- 
mencement of  the  suit;  the  words  *^ exhibiting  the  bill" 
were  first  used  by  the  defendant  in  her  plea,  and  they 
must  be  understood  in  a  sense  appropitiate  to  the  pur- 
pose of  making  the  plea  an  effective  defence.  So  con- 
struing them,  they  must  be  taken  to  mean  the  com- 
mencement of  the  suit  by  writ  of  summons.  We  do  no 
injuiy  to  the  defendant  by  supposing  that  she  meant  to 
plead  a  good  plea,  and  not  a  bad  one. 

Patteson  J.  It  seems  to  me  that  the  plaintiff  has 
totally  failed  in  shewing  that,  before  the  late  act,  the  ex- 
hibiting of  the  bill  meant  the  filing  of  the  declaration. 
The  mode  of  pleading  the  Statute  of  Limitations  is  to 
aver,  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  exhibiting  of  the  bill  against  the  de- 
fendant. There,  the  exhibiting  of  the  bill  means  the 
commencement  of  the  suit  [a).  So  here,  the  defendant, 
by  stating  that  before  the  exhibiting  of  the  bill  she  had 
uliy  administered,  pleaded  in  effect  "  that  she  had  fully 
administered  before  thecommencement  of  the  suit;"  and 
the  plaintin*,  by  taking  issue  upon  that  plea,  treated 
those  words  in  the  same  sense  (i).     The  rule  must  be 

discharged. 

Rule  discharged. 

(a)   Granger  v.  Georg^t  5  /?.  «.jj*  C,  149. 

(/;)  See  kFo'td  v.  Newton,  1  U'Hs,  141.,  where  Uic  judgment  of  the  Court 
of  K.  B.  proceeded  on  a  similar  ground. 

3Y  3 
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outside  every  five  years,  and  to  keep  the  said  messuages  18S4. 
or  tenements  in  good  and  substantial  reparation;  and  """^ 
that  whatever  buildings  or  additions  may  at  any  time  agahui 
be  erected  or  built  on  the  said  premises  by  fV.  Warman 
shall  be  left  by  him  when  he  quits  possession  of  the  same, 
and  shall  not  on  any  account  be  removed ;  and  if  W. 
Warman  should  be  desirous  of  putting  an  end  to  this 
agreement  at  either  of  the  said  terms  before  specified, 
he  hereby  binds  himself  to  give  to  the  said  John  Faithfid 
six  months'  notice  in  writing  of  the  same.  Lastly,  it  is 
agreed  that  W*  Warman  is  to  pay  all  the  expences  of 
preparing  lease  for  either  of  the  terms  above  stated." 
No  rent  had  been  paid.  It  was  objected  by  the  plaintiff 
that  this  instrument  did  not  amount  to  a  present  demise. 
The  learned  judge  thought  that  it  was  a  lease,  and  di- 
rected a  verdict  to  be  taken  for  the  defendant  for  12/., 
the  half  year's  rent;  but  reserved  liberty  to  the  plaintiff 
to  move  to  enter  a  verdict  for  4  guineas.  In  last  Easier 
term  plaintiff  obtained  a  rule  nisi,  on  the  ground  that 
the  circumstance  of  a  future  lease  having  been  stipulated 
for  was  conclusive  against  the  implication  of  any  present 
demise.     Dimk  v.  Hunter  {a)  was  cited. 

Thesiger  now  shewed  cause.  The  instrument  in  ques- 
tion amounted  to  an  actual  demise,  and  not  to  a  mere 
prospective  agreement  for  a  lease.  The  general  rule  is, 
that  where  the  words  of  an  instrument  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession  and  the  other  come  into 
it  for  a  determinate  time,  such  words,  whether  they  run 
in  the  form  of  a  licence,  covenant,  or  agreement,  amount 

S  Y  4  to 


IN  THE  Fourth  Year  op  WILLIAM  IV.  1045 

lield  to  amount  to  an  actual  demise.   Dimk  v.  Hunta*  (a)        18S4?. 

is  distinguishable ;  because  there  the  contract  was  en- 

tirely  executory,  and  it  did  not  appear  by  the  instrument        againu 

Faitufull* 
when  the  tenancy  was  to  commence,  or  when  the  rent 

was  to  become  due.  .Here,  both  those  circumstances 
are  specified. 

Piatt  contra.  The  instrument  in  question  was  a 
mere  agreement  for  a  lease.  In  ^oe  dem.  Jackson  v. 
Ashbumer  {Jb\  it  was  held  that  words  in  an  agreement, 
that  A.  shall  hold  and  enjoy,  &c.,  not  accompanied  by 
restraining  words,  would  operate  as  words  of  present 
demise ;  but  otherwise,  if  the  intention  of  the  parties  to 
execute  a  future  lease  could  be  collected  from  the  sub- 
sequent words*  There,  the  words  were,  *^  he  shall 
enjoy,  and  I  engage  to  give  a  lease ; "  and  Lord  Kenyoii 
said  the  latter  words  clearly  shewed  '*  that  it  was  the 
intention  of  the  parties  there  should  be  some  further 
assurance.  It  was  in  fieri  at  that  time."  Now  it  could 
not  be  the  intention  that  the  instrument  in  this  case 
should  operate  as  a  present  demise.  It  conveyed  no 
specific  term,  and  provided  that  a  future  lease  should  be 
prepared.  In  Drake  v.  Munday[c\  testator  covenanted 
that  the  defendant  should  have  and  enjoy  a  house  for 
six  years,  and  the  defendant  covenanted  to  pay  90/. 
rent  during  the  six  years;  and  the  Court  held  that  the 
instrument  amounted  to  a  lease,  with  a  reservation  of 
rent:  but  there  the  term  was  specified  in  the  instrument. 

DxNMAN  C.  J.  This  rule  was  obtained  on  the  au- 
thority of  Dunk  v.  Hunter  (a).     The  foundation  of  the 

(a)  SB.^A,  322.         (6)  5  J.  2?.  163.         (c)  Cm.  Car.  207. 

argument 


FARHrOLL. 
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shall  pay  to  A.  annually,  during  the  term,  at  the  feasts,        1834. 
&C.,  120/.     Also  the  said  parties  do  covenant,  that  a       ^— - 

Wakman 

lease  shall  be  made  and  sealed  according  to  the  effect  ^  againtt 
of  these  articles,  before  the  feast  of  All  Saints  next 
ensuing."  The  question  was,  whether  this  was  an  im- 
mediate lease,  or  only  an  agreement  to  have  a  lease 
made.  All  the  judges  held  it  to  be  a  good  lease.  ^*  For 
the  words,  it  is  agreed  that  A.  doth  let,  being  in  the 
present  tense,  is  a  good  lease  by  the  words  of  the 
agreement,  and  that  which  follows  is  in  reference  to 
further  assurance."  Maldon's  case  is  the  other  case 
cited  in  Corm/n^s  Dig.  {a)  Tdat,  however,  is  only  a  nisi 
prius  decision.  There  it  is  said,  **  If  one  saith  to  me, 
'you  shall  have  a  lease  of  my  lands  in  Z).,  for  twenty-one 
years,  paying  therefor  105.  per  annum :  make  a  lease  in 
writing,  and  I  will  seal  it:'  this  was  agreed  to  be  a 
good  lease  by  parol,  although  no  writing  be  made  of  it ; 
for  the  intent  of  the  lessor  is  sufficiently  expressed,  and 
the  making  of  it  in  writing  is  for  further  assurance." 
On  these  cases,  it  seems  to  me  that  the  instrument  now 
in  question  amounts  to  a  lease. 

Taunton  J.  On  the  authority  of  Poole  v.  Bentley  (6) 
(which  has  been  followed  by  other  decisions),  I  am  of 
opinion  that  the  instrument  in  question  amounts  to  a 
demise.  By  it  Faithfull  agrees  to  let  to  Warman^  for 
seven,  fourteen,  or  twenty-one  years  (commencing  at 
Christmas-day  1831),  at  the  option  of  the  latter,  the 
premises  therein  described,  at  a  specified  rent;  the  first 
payment  to  be  made  at  Lady^ay  1832.  It  seems  to 
me  that  every  thing  which  could  be  intended  to  be 

(a)  Cto.  EUz,  S3.  (6)  12  East,  168. 

provided 
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1834. 


Child  asainst  Chamberlain,  Bond,  Jessopp,  ^onday, 

and  Others. 


T>ECLARATION  stated  that  defendants,  pretending  Jhe  i  k^  /^.^^  4, 
that  45/.  1 8s.  was  due  from  the  plaintiff  to  Chani'^  c.  12.  #.«., 

which  enacts, 

oerlain  for  rent  of  certain  premises,  wrongfully  seized  the  *<that  no  per- 

goods  ot  the  piamtili  as  a  distress  for  the   supposed  for  keeping  in 

arrears  of  rent ;  and  that  the  defendants,  not  regarding  ^unding^or 

the  statute  in  that  case  made  and  provided,  &c.,  but  con*  Snv"disu«M 

triving,  &c.,  took  from  the  plaintiff  a  large  sum  of  money,  "*^'' V^whoU 

to  wit,  1/.,  for  impounding  the  said  distress,  being  greater  ^^^T^^^^^ 

than  the  sum  of  ^d.  allowed  by  the  statute.     Plea,  not  impounded," 

does  not  ex- 

guilty.    At  the  trial  before  Parke  J.  at  Westminster  in  this  tend  to  cases 
term,  the  following  appeared  to  be  the  facts  of  the  case.  go<Ml8  are  im- 
The  distress  was  made  by  Bondj  on  behalf  of  CAawi^r/jiw,  p°"ini$es.*by 
for  45/.  1 8 J.  rent  due  to  the  latter.    The  goods  seized  were  ^',  ^  ^^  ^^  \g^ 
not  removed  from  off  the  premises,  but  left  there  in  pos-  '•  ^°' 
session  oi  Jessopp.     They  were  appraised  at  17/«  125.  by 
the  other  defendants,  and  were  sold  for  18  guineas.  The 
following  sums  were  claimed :  for  levy,  2/.  55. ;  man  in 
possession  seven  days,  1/.  45.  6d,\  and  those  sums  were 
paid  out  of  the  proceeds  of  the  goods.     For  the  plaintiff 
it  was  urged  that  he  was  entitled  to  recover  the  differ- 
ence between  the  sum  of  four  pence  and  the  sum  actually 
taken  by  the  defendant,  by  the  1  &  2  Ph.  ^  M.  c.  12.  5. 2. 
which  enacts,  *'  That  no  person  shall  take  for  keeping 
in  pound,  impounding,  or  poundage  of  any  manner  of 
distress,  above  the  sum  of  four  pence  for  any  one  whole 
distress  that  shall  be  so  impounded,  upon  the  pain  of 
five  pounds  to  be  paid  to  the  party  grieved,  over  and 

beside 


CHAMUKLAtir. 
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Dekman  C.  J.  now  delivered  the  judgment  of  the        1834. 
Court 

Child 

We  are  of  opinion  that  there  should  be  no  rule  in  this  ^  agamn 
case.  At  the  time  of  1  &  2  Ph.  SfM,  c.  1 2. ,  goods  dis- 
trained could  not  be  impounded  on  the  premises,  but  were 
always  taken  to  a  public  pound ;  and  that  statute,  by 
sect  1.,  enacts  that  no  distress  of  catde  shall  be  driven 
out  of  the  hundred,  &c.,  where  the  distress  is  taken,  ex- 
cept to  a  pound  overt  within  the  shire,  and  not  above 
three  miles'  distance  from  the  place  where  the  distress 
was  taken,  and  that  no  cattle  or  other  goods  distrained 
shall  be  impounded  in  several  places.  Sect.  2.,  therefore, 
which  provides  ^^  that  no  person  shall  take  for  the  keep- 
ing in  pound,  impounding,  or  poundage  of  any  manner 
of  distress,  above  the  sum  of  4^^.,"  can  only  apply  to  cases 
within  sect  1.,  where  the  goods  distrained  are  taken  to 
a  public  pound.  Until  the  passing  of  I  8l  2  fV.  4^  M. 
sess.  1.  c.  5.,  goods  distrained  for  rent  could  not  be  sold, 
but  only  detained  as  pledges  for  enforcing  the  payment 
of  the  rent ;  that  statute  authorises  the  sale  of  them,*  and 
the  subsequent  statute,  11  G.  2.  c.  19.  5. 10.,  recites  that 
«  great  inconveniencies  frequently  arise  to  landlords 
taking  distress  for  rent,  in  removing  goods  distrained  off 
the  premises,  in  cases  where  by  law  they  may  not  be  im- 
pounded and  secured  thereupon ; "  and  then  authorises 
any  person  lawfully  taking  any  distress  for  any  kind  of 
rent,  to  impound  or  otherwise  secure  the  distress  so 
made  on  such  part  of  the  premises  chargeable  with  rent 
as  shall  be  most  fit  and  convenient  for  the  impounding 
and  securing  of  the  same,  and  to  appraise,  sell,  and  dis- 
pose of  the  same  upon  the  premises  in  like  manner  as 
any  person  might  then  do  off  the  premises  by  virtue  of 
the  2  JV.4r  M.  c.  5.     Here  the  goods  were  impounded 

on 
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daughter.     The  Lord  Chief  Baron,  on  the  authority  of  183^. 

the  case  cited,  directed  a  nonsuit,  but  reserved  liberty  ' 

to  the  plaintiff*  to  move  to  enter  a  verdict.     A  rule  nisi  agrdnti 

^  Wood. 

having  been  obtained  in  last  Easter  term, 


Piatt,  in  this  term,  shewed  cause  (a).  Meux  and  others 
V.  Humphries  {b)  is  an  authority  to  shew  that  the  plaintiff 
is  not  entitled  to  recover.  There  a  brewer  had  delivered 
beer  to  be  used  at  a  public-house,  and  Lord  Tenterden 
ruled  at  nisi  prius  that  he  could  not  make  any  person, 
except  the  licensed  keeper  of  the  house,  primarily  liable 
for  it.  Lord  Tenterden  there  said,  *^I  am  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover  for  the  beer ;  it 
would  be  a  fraud  on  the  licensing  system  to  allow  them  to 
do  so.  The  magistrates  are  to  exercise  their  discretion  as 
to  the  person  to  whom  they  give  a  licence :  if,  however, 
the  brewer  is  to  sell  beer  for  the  house  to  another 
person,  this  is  in  effect  to  evade  the  licence,  and  make 
that  person  the  retailer.  The  brewer  may,  if  he  is  not 
satisfied  with  the  security  of  the  keeper  of  the  public^ 
house,  take  another  person  as  a  surety  for  the  payment 
of  his  demand ;  but  he  must  not  make  him  the  principal 
debtor." 

fV.  H»  Watson^  contra.  In  Meux  v.  Humphries  {b\  a 
mere  opinion  was  expressed  by  Lord  Tenterden^  at  nisi 
prius,  that  the  action  was  not  maintainable ;  but  he  re* 

served  the  point.  A  juror  was  afterwards  withdrawn, 
so  that  the  opinion  of  the  Court  could  not  be  taken.  The 
question  in  this  case  depends  on  the  9  G.  4.  c.  61.  s,  18., 
which  enacts  ^*  that  every  person  who  shall  sell,  barter, 

(a)  Before  Lord  Denman  C.  J.,  LiiUedale,  Taunton,  and  FaiUmn  Ju 

(b)  I  Af.  4;  M.  132. 

Vol.  v.  3  Z  exchange, 


Wood. 
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lation,  he  subjects  himself  to  a  penalty ;  and  if  he  suffers        1834. 
any  misconduct  in  his  house,  he  may  have  his  licence 

^  ^  BftOOKRR 

revoked.  offsAnu 

Cur.  adv.  vtdt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  The  nonsuit  in  this  case  proceeded  on  the 
authority  of  Meux  v.  Humphries  (a).  There  Lord  TVn- 
terden  expressed  an  opinion  that  a  brewer,  who  de^ 
livered  beer  to  be  used  in  a  particular  public-house, 
could  not  make  any  person  except  the  licensed  keeper 
of  the  house  primarily  liable,  so  as  to  maintain  an  action 
against  him  for  goods  sold  and  delivered,  because  it 
would  be  a  fraud  on  the  licensing  system  to  allow  him 
so  to  do.  We  have  considered  the  matter  very  fully, 
and  are  of  opinion  that  allowing  the  plaintiff  to  recover, 
in  this  case,  the  price  of  the  beer  sold  to  the  defendant 
for  the  purpose  of  being  re-sold  in  a  pubjic-house 
carried  on  for  his  benefit,  but  of  which  he  was  not  the 
licensee^  will  not  operate  as  a  fraud  on  the  licensing 
system.  The  object  of  that  act  was  to  enable  the  ma- 
gistrates to  know  the  person  who  conducted  the  business, 
and  to  have  a  control  over  that  person.  Here  the 
licensee  conducted  the  business ;  the  magistrates,  there- 
fore, had  a  control  over  her.  The  circumstance  of 
another  person  having  a  share  in  the  profits  of  the 
trade,  does  not,  in  any  degree,  interfere  with  the  con- 
trol which  the  magistrates  are  authorised  to  exercise 
over  the  licensee.  The  rule,  therefore,  for  setting  aside 
the  verdict  must  be  made  absolute. 

Rule  absolute. 

(a)  \M.^M.  132. 

SZ  2 
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was  subsequently  brought  in  the  court  of  Exchequer  by        1834. 
the  assignees  of  Hopwood  against  Edward  WattSi  to      „ 
recover  from  the  latter  the  rents  of  the  moiety  so  de-        agamu 
livered  by  the  sherifi^  and  which  rents  were  received  by 
E.  Waits.     The  plaintiffs  (the  assignees)  were  nonsuited, 
on  the  ground  that  the  mortgagee  was  entitled  to  pre- 
ference over  them,  because  their  judgment  had  not  been 
docketed  (a). 

The  affidavits  in  suppott  of  the  present  rule  stated  the 
practice  to  be,  whenever  issue  is  joined  between  parties, 
upon  entry  of  the  same,  to  deliver  a  docket  paper  thereof 
to  the  clerk  of  the  judgments,  who  enters  the  same  in  a 
book  kept  by  him  at  the  judgment  office  for  that  purpose ; 
that  it  has  not  been  the  practice  to  docket  any  judgment 
on  such  issue;  but  that  on  signing  judgment  an  entry  is 
made  of  such  judgment  in  a  book  kept  for  that  purpose, 
and  that  a  number  is  fixed  to  the  issue  so  docketed  as 
above,  corresponding  with  the  number  of  the  judgment- 
roll  in  the  treasury,  and  that,  by  the  entry  and  docket- 
ing, all  persons  searching  have  an  equally  good  op** 
portunity  of  discovering  judgments  as  if  the  judgments 
themselves  had  been  docketed  as  well  as  the  issue; 
and  the  affidavits  further  stated,  that  for  the  last  100 
years  it  had  been  the  practice  not  to  docket  judgments 
after  verdict,  but  the  issues  only,  and  that  the  issues 
so  docketed  were  entered  in  a  book  kept  for  that  pur- 
pose; that  the  numbers  affixed  to  each  issue  afforded 
an  immediate  reference  to  the  roll  upon  which  the  final 
judgment  was  entered  up ;  that  all  persons  searching  at 

(a)  BraithwaUe  and  Another  ▼•  Wattt,  2  Ti^rwh,  293.,  2  Cro.  j*  J,  318. 
Tb«  plaintiff*  bad  a  verdict,  subject  to  the  point  of  law,  but  the  Court 
directed  a  nonsuit  to  be  entered.  See  the  evidence  in  that  case  as  to  t)ie 
piietict  of  docketing.   Also  Davis  v.  The  Earl  tf  Strathtnore,  16  VeM,  419. 

S  Z  9  the 
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s.  S.{a) ),  enacts,  that  the  clerk  of  the  doggets  of  the  Court        1834. 
of  King's  Bench  shall  make  into  an  alphabetical  dogget        ' 
by  the  defendants'  names  a  particular  of  all  judgments,        against 
which  shall  contain  (inter  alia)  the  debt,  damages,  and 
costs  recovered  thereby.     Here  there  has  been  a  docket- 
ing of  the  issue  only,  not  of  the  judgment.     The  judg- 
ment, therefore,  does  not  affect  the  lands  as  to  a  mort- 

(n)  Sect.  2.  enacts,  as  to  judgments  in  K.  B.,  that  the  clerk  of  the 
doggets  shaU,  before  the  last  day  of  evory  EasUr  term,  make  into  an  alpha- 
betical dogget  by  the  defendants*  names,  a  particular  of  all  judgments  for 
debt  by  confessioo,  non  sum  informatus,  or  nil  dicit,  entered  of  HUwry 
term  precediog,  which  shall  contain  Uie  names  of  the  plainUfiTs  and  defend- 
ants, their  places  of  abode,  and  title,  trade,  or  profession  (if  any  such  be  in 
the  record  of  the  said  judgments),  and  the  debt,  damages,  and  costs  re- 
covered thereby,  and  the  venue  and  the  number  roU  of  the  entry  thereof: 
That  the  clerk  of  the  judgments  shall,  within  ten  days  before  the  time  afore- 
said, bring  to  the  clerk  of  the  doggets  notes  in  writing  of  all  the  judg- 
ments by  him  entered  of  Hilary  term  upon  verdicts,  writs  of  inquiry,  &c., 
to  the  end  that  the  same  may  be  by  the  clerk  of  the  doggets  entered  in 
the  doggets  before  mentioned  in  manner  and  form  aforesaid ;  and  also 
that  the  respective  officers  sliall,  before  the  last  day  of  every  Micfiadmoi 
term,  make  and  cause  to  be  made  the  like  doggets  containing  all  such 
judgments  of  Eatter  and  Trinity  term  then  last  past,  and  the  names  of 
the  plaintiffs  and  defendants,  titles  and  additions,  debts  and  damages, 
in  all  things  as  aforesaid;  and,  before  the  last  day  of  every  Hilary 
term,  cause  the  like  dogget  to  be  made  of  the  judgments  of  Michad- 
mat  term,  with  the  names  of  the  plaintifls  and  defendants,  titles  and 
additions,  debts  and  damages,  in  all  things  as  aforesaid ;  and  it  is  then 
enacted,  that  the  doggets  shall  be  fairly  put  into  and  kept  in  books  in 
parchment  in  the  office  of  the  clerk  of  the  doggets,  to  be  searched  and, 
viewed  by  all  persons,  at  all  reasonable  times,  paying  to  the  clerk  of  the 
doggets  for  every  term*s  search  for  judgments  against  any  one  person,  4d. ; 
upon  pain  that  every  clerk  of  the  doggets  shall  for  every  term  in  which 
be  shall  neglect  his  duty  in  the  premises  forfeit  10(V. 

Sect.  3.  enacts,  that  no  judgment  not  doggeted  and  entered  in  the  books 
as  aforesaid  shall  affect  any  lands  or  tenements  as  to  purchasers  or  mort- 
gagees, or  have  any  preference  against  heirs,  executors,  or  administrators, 
in  their  administration  of  their  ancestors',  testators*,  or  intestates*  estates. 

Sect  4.  enacts,  that  there  shall  be  paid  to  the  clerk  of  the  judgments 
by  the  plaintiff,  in  every  judgment  upon  verdicts,  &c.  by  him  respectively 
to  be  entered,  the  sura  of  4<f. 

3  Z  4  gag€e» 
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18S4.  gagee,  and  be  is  entitled  to  the  rents.  The  object  of 
"/"""*  ibe  legislature  manifestly  was  that  any  person  might, 
ofoimi  by  searching  the  books  in  the  oflke,  learn  from  them 
what  judgments  there  were  affecting  the  lands  of  a  given 
individual.  Now  all  that  could  be  learnt  by  searching 
tlie  books  here,  would  be,  that  there  had  been  an  issue 
joined  in  aparUcular  cause.  The  party  seekingto  ascertain 
whether  there  was  any  judgment,  would  have  to  make  fur- 
ther enquiry  of  the  attorney  in  the  cause*  The  Court  of 
Exchequer  have  decided,  that  this  judgment  was  not  pro- 
perly docketed  so  as  to  give  the  judgment  creditor  a  pre- 
ference over  a  mortgagee  whose  title  accrued  after  tbe 
judgment:  Braithwaite  and  Another  ^  Assignees^.  WatU{a\ 
The  object  of  the  present  application  is  to  place  the  judg- 
ment creditor  in  the  same  situation  he  would  have  been 
in  if  his  judgment  had  been  duly  docketed  in  May  1828, 
and  thus  give  his  debt  precedence  over  that  of  the  mort- 
gagee. The  Court  has  no  power  to  grant  the  application. 
The  statute  requires  all  judgments  to  be  docketed  in 
the  term  next  succeeding  that  in  which  the  judgments 
are  entered.  The  effect  of  now  docketing  the  judg- 
ment as  of  May  1828,  would  be  to  make  it  operate 
as  a  specialty  debt  from  that  time^  whereas  tbe  statute 
puts  a  judgment  not  docketed  on  a  level  with  a  simple 
contract  debt :  Hickey  v.  Hayter  (b\  Steele  v.  Borke(c). 
The  effect,  therefore,  of  granting  this  application,  would 
be  to  contravene  the  statute.  The  plaintiff  is  not  with- 
out remedy ;  he  may  have  an  action  against  his  own 
attorney  if  he  has  neglected  to  docket  the  judgment 
according  to  the  usual  practice^  or  he  may  have  an 

(a)  2  Tyrwh,  S93.    2Cro.iJ.  318.  {b)  6  7.  R.  584. 

(c)  1  P.  4*  P.  307. ;  «nd  lee  HaU  t.  Tapper^  ^  B.^  Ad.  6S5. 

action 
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action  against  the  chief  clerk.   In  Douglass  v.  Yallqp  (a\        1834. 
Hilary  term  1759,   a  neglect   of  entering  judgment,        ' 
and  a  loss  of  the  roll  having  been  sufficiently  shown        agansi 

Watts* 

to  the  Court,  a  rule  was  made,  that  the  clerk  ot 
the  judgments   should  sign  a  new  roll,  whereon  was 

to  be  entered  the  judgment  signed  in  that  cause  in 
Michaelmas  term  1729,  and  that  the  same  should  be 
numbered  as  roll  256^  and  filed  amongst  the  rolls 
of  that  term  ;  a  special  entry  being  first  made,  ex- 
pressing the  day  of  docketing  the  same :  and  it  was 
further  ordered,  that  that  judgment  should  not  be  made 
use  of  against  the  administrator  of  the  defendant.  Lord 
Mansfield  there  intimated,  ^'that  it  very  much  concerned 
the  chief  clerk  to  take  care  that  the  judgments  be 
actually  entered  up  on  the  roll  in  due  time,  and  docketed ; 
for  that  after  he  had  received  his  fees  for  making  such 
entry,  he  would  be  liable  to  an  action  upon  the  case,  to 
be  brought  by  a  purchaser  who  should  have  become 
liable  to  it,  and  had  searched  the  roll  without  finding  it 
entered  up.  And  he  said,  that  the  attorney  who  had 
undertaken  to  do  this,  and  neglected  it,  would  be  liable, 
indeed,  to  the  chief  clerk,  but  still  the  chief  clerk 
would  be  liable  to  the  purchaser  who  had  suffered  by 
this  neglect."  [^Denman  C.  J.  He  would  never  be  in 
jeopardy,  if  the  Court  could  always  set  the  mistake  right] 
The  courts,  when  they  have  amended  judgments,  have 
taken  great  care  not  to  affect  the  rights  of  mortgagees.  In 
Baker  v.  Baker  (6),  where  leave  was  given  to  enter  up 
judgment  of  a  preceding  term,  this  Court,  in  order  that 
it  might  not  affect  purchasers  and  mortgagees,  ordered 
it  to  be  docketed  of  the  term  in  which  the  application 

(a)  S  Burr,  732.  (A)   Tida't  Pr,  9tb  edit.  939. 

was 
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docketing  the  judgment,  and  the  debt,  damages,  and  costs        1 8d4<. 
thereby  recovered,  did  not  satisfy  the  stat.  ^fiSW.Sf  M.       

Hopwooo 

c.  20.  That  statute  requires  the  clerk  of  the  judgments,  agaimt 
within  ten  days  before  the  end  of  the  term  next  suc- 
ceeding that  in  which  the  judgment  shall  be  entered  up, 
to  bring  to  the  clerk  of  the  doggets  a  note  in  writing 
of  the  judgments,  to  the  end  that  the  same  may  be 
respectively  entered  in  the  doggets.  If  either  the  clerk 
of  the  judgments  neglected  to  bring  to  the  clerk  of  the 
judgments  a  note  of  the  judgment  in  this  case,  or  the 
latter,  when  it  was  brought  to  him,  neglected  to  enter  the 
particulars  in  the  dogget,  the  omission  in  either  case  was 
a  misprision  of  the  officer  of  the  court,  and  therefore 
amendable:  Com.  Dig.  Amendment j  D.,  Braswell  v. 
Jeco  (a),  Perkins  \.  Petit  (i).  Burroughs  v.  Stevens  (judg- 
ment of  Heath  J.)  (c),  and  Chapman  v.  Gak{d\  shew  the 
power  of  the  Courts  in  this  respect,  and  the  principles  on 
which  it  is  exercised.  In  Davies  v.  The  Earl  of  Strath^ 
more  (^),  ^ord  Eldon  said,  ^^  Suppose  the  officer  of  the 
court  refused  to  docket  the  judgment,  and  the  creditor, 
being  entitled  to  have  it  docketed,  applied  to  the  Court; 
the  Court  would  order  the  clerk  to  enter  the  docket  as 
at  the  time  when  it  ought  to  have  been  done"  The  prac- 
tice which  has  prevailed  for  a  hundred  years  has  been 
followed  in  this  instance.  ^Taunton  J.  I  doubt  the 
universality  of  that  practice ;  it  is  contrary  to  the  statute, 
which  requires  the  officer  of  the  Court  to  make  into  an 
alphabetical  dogget  the  particulars,  not  of  all  issues,  but 
of  all  judgments;  and  requires  that  to  be  done  in  the 
term  after  the  judgment  is  signed.     Here  the  judgment 

(a)  9  Eaa,  316.  (^)  2  Bos,  i  P,  275. 

(c)  5  Taunt.  557.  {d)  2  I^o.  22. 

{e)  16  Vet.  427. 
«  -      -  ^Hg 
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Denmak  C.  J.     We  will  speak  to  the  other  Judges        1834. 
on  this  subject  before  we  give  our  judgment.  

KorwooD 
Cur*  adv*  VUU*  agninU 


Waxes. 


Denman  now  delivered  the  judgment  of  the  Court 
We  have  considered  this  case,  and  are  of  opinion 
that   we  have  no   power  to  alter  the  docket   in   the 
manner  proposed.     The  rule  must,  therefore,  be  dis- 
charged. 

Rule  discharged. 


Doe  dem.   Marriott   against   Edwards  and 

Others. 

# 

p^JECTMENT  for  messuages,  &c.      At   the   trial  in  ejectment 

before  Parke  J.  at  the  sittings  in  Middlesex  in  this  ^uni  tenant 

term,  it  appeared  that  the  lessor  of  the  plaintiff  pro-  fj^ij*/^'"'^' 

ceeded  for  a  forfeiture  incurred  by  nonpayment  of  rent,  J**/**^?^ 

and  other  breaches  of  covenants  in  a  lease.     The  lessor  ^^^  *«  execu- 
tion of  the 

had  mortgaged  the  premises,  and  afterwards  {December  le^e,  conveyed 

away  his  title 

6th,  1831)   granted  the  lease  to  one  Greenacre^  who  to  the  premises 
became  bankrupt,  and  whose  assignees  the  defendants  although  it  be 
were.     After  granting  the  lease,  he  executed  a  second  myinte!^«toii 
mortgage  {February  17th,  18S2),  reciting  the  first,  and  {^^JJJ^f^" 
assigning  to  the  second  mortgagee  all  his  right,  in-  ^'^^'^J""^ 
terest,  &c.  in  the  premises,  both  at  law  and  in  equity.  •"7  claim,  or 

'^  otherwise  en- 

It  did  not  appear  that  the  defendant  had  paid  any  rent  forced  bis  rights 

as  against  either 

since  this  mortgage.     The  learned  Judge,  upon  proof  isndiord  or 
of  these  facts,  was  of  opinion  that  the  lessor  of  the 
plaintiff  could  not  maintain  the  action,  the  legal  estate 
being  no  longer  in  him ;  and  he  directed  a  nonsuit. 

Gahj 


/.  »c  r 
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recognised.     Tbe  stat  4  Anne  c.  16.  5.  9.  provides  that        18S4. 
grants  and  conveyances  shall  be  good  without  attorn-  ~ 

ment  of  tenants ;  but  it  cannot  have  been  meant  that      Marriott 

agamd 

a  tenant,  in  case  of  a  mortgage,  should  avail  himself  of  Edwaeim. 
that  statute  as  against  his  original  landlord,  where  the 
mortgagee  had  not  yet  interfered.  Sect.  10.  enacts, 
that  no  such  tenant  shall  be  prejudiced  by  payment  of 
rent  to  the  grantor  of  the  reversion,  or  by  breach  of  any 
condition  for  non-payment  of  rent,  before  notice  of  such 
grant  shall  be  given  to  him  by  the  grantee.  That  shews 
that  the  legislature,  in  allowing  of  a  change  of  tenancy 
without  attornment,  did  not  contemplate  that  the  re- 
lative situations  of  the  original  landlord  and  tenant 
should  be  changed  by  the  mere  effect  of  the  convey- 
ance, without  any  other  act  done,  or  any  notice  given. 
The  observations  of  Buller  J.,  upon  the  statute  of  Anne^ 
in  Birch  v.  Wright  {a\  support  this  view  of  the  subject 

Cur.  adv.  vuU. 

The  case  being  mentioned  again  on  a  subsequent 
day, 

Pattesok  J.  said :  My  brother  Parke  thinks  that  the 
tenant  was  entitled  to  make  this  defence,  because  in 
doing  so  he  did  not  set  up  any  thing  adverse  to  the 
right  of  his  landlord  to  grant  the  lease,  but  merely 
shewed  that  he  had  parted  with  his  title  subsequently  (5). 

And  on  a  later  day  in  the  term,  {Jan.  24th.) 

Denman  C.  J.  delivered  the  judgment  of  the  Court  as 
follows :  —  In  this  case  the  lessor  of  the  plaintiff  had 

(a)  1  7.  R,  385.  (b)  See  Pope  T.  Biggi,  9B»i  C.  845. 

mortgaged 
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1884. 


KiRBY  against  Banister,  Gunner,  Humphrey,  TJ^'^Jj 

Bassett,  and  Chapman. 

A  SSUMPSIT  for  croods  sold  and  delivered,  monies  Five  parish 

XlL  ...  officers  were 

lent,  monies  paid,  monies  had  and  received,  and  on  appointed  for  a 
an  account  stated.     Plea  non  assumpsit.     Particular  of  vii.  twocburch« 
demand.     ^^  To  goods  supplied,  and  money  paid  by  the  overseers,  aod 
plaintiff  for  and  on  account  of  the  defendants  as  church-  clerk  anZas. 
wardens  and  overseers  of  the  poor  of  the  parish  of  Hever  ^J^lh^term, 
in  the  county  o(  Kent^  from  Easter  1826  to  Easter  1827,  ©^.•'hoseap^ 

"^  pointment  did 

the  bills  containing  the  full  particulars  thereof  having  been  "<»*  appear. 

®  '^  .  At  their  vestry 

delivered: —  115/.  5s.  8id.'*     At  the  trial  before  Tindal  meetings  for 

_,    _  1      «     .  '         r      TT  \       t*  the  relief  of 

C  J.  at  the  Sprmg  assizes  for  Kefit^  1833,  the  facts  ap-  the  poar,orden 
peared  to  be  as  follows:   In  1826 — 1827,  ^am5/^r  and  the  paupers 
Gunner  were  churchwardens,  and  Humphrey  and  Bassett  ^^tor^' 
overseers  for  that  year.     Chapman  was  vestry-clerk  and  *^*^im^fop 
permanent  assistant  overseer.     His  appointment  to  the  «po?«y  ^  W 

^  ^^  their  Rionthljr 

latter  office  was  not  produced.    The  plaintiff  was  a  shop-  allowances, 

which  orders 

keeper  at  Hever ^  who  had,  before  the  year  1826 — 1827,  the  shopkeeper 

complied  with. 

been  accustomed  to  supply  goods,  on  the  account  of  iiirce  only  of 
the  parish  officers,  for  the  poor.     During  that  year,  the  ever  »igned 
parish  officers,  when  assembled  in  vestry  for  the  relief  of  ^e  assistant' 
the  poor,  used  to  give  to  the  paupers  who  applied  orders  ^n*'**^^^*"* 
upon  the  plaintiff  (which  he  complied  with),  for  articles  ing,  •ometimct 

*^  *^  i^  /'  ljy  |^,g  name 

of  food  and  clothing,  and  also  for  money  to  pay  their  only,  and  some- 
times as  clerk, 
or  overseer.     AH  used  to  attend  the  board,  tliough  not  all  at  the  same  time,  and  when 
called  upon  there  to  )>ay  the  shopkeeper  for  his  goods  and  advances,  had  promised  to  do  so 
when  they  could. 

Held,  that  the  shopkeeper,  after  the  expiration  of  the  year,  might  recover  against  all  the 
parties  both  fur  the  goods  and  the  advances  of  money,  if  a  jury  were  of  opinion  that  thej 
had  all  contracted  with  the  pUintifT.     And 

That  it  was  not  necessary  to  shew  by  the  appointment  of  the  a^istant  overseer  that  he 
was  authorised  so  to  contract,  the  jury  being  satisfied  that  he  had  in  fact  bound  himself  to 
the  plaintiff  in  respect  of  the  good^  and  money  supplied. 

Vol.  V.  4  A  monthly 
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entering  a  nonsuit,  and  also  for  reducing  the  damages        1834* 
by  the  amount  of  the  money  advanced. 


Andrews  Seijt.  now  shewed  cause.  As  to  the  first 
objection ;  the  acts  proved  against  Chapman  are  sufficient 
to  make  him  a  joint  contractor  with  the  other  defendants. 
He  was  visibly  a  contractor  as  well  as  the  rest ;  he  was 
with*  them  when  the  business  was  transacted,  and  joined 
with  them  in  issding  orders  and  obtaining  credit;  and 
the  credit  must  be  supposed  to  have  been  given  to  him 
as  well  as  to  the  others.  Those  who  did  not  sign  the 
orders  acted  in  the  same  manner  as  the  rest.  By  the 
Stat.  59  G.  3.t  c.  12.,  s.  ?•,  the  inhabitants  of  any  parish, 
in  vestry  assembled,  are  enabled  to  nominate  an  assistant 
overseer,  and  to  determine  and  specify  the  duties  to  be 
performed  by  him;  two  justices  are  empowered  to 
appoint  him  accordingly,  by  warrant,  for  such  purposes 
as  shall  have  been  fixed  by  the  vestry ;  and  he  is,  by 
that  clause,  empowered  ^'  to  execute  all  such  of  the 
duties  of  the  office  of  overseer  of  the  poor,  as  shall  in 
the  warrant  for  his  appointment  be  expressed,"  in  like 
manner  as  the  same  may  be  executed  by  any  ordinary 
overseer.  If  the  appointment  be  not  produced,  it  must 
be  presumed  under  such  circumstances  as  were  proved  in 
tUs  case,  that  the  party  acted  under  the  authority  given 
by  his  warrant  of  appointment,  and  in  the  character  of 
assistant  overseer,  not  of  servant  to  the  parish  officers. 
He  suffered  the  plaintifi*  to  deal  with  him  on  that  under- 
standing. As  far,  indeed,  as  the  evidence  goes  (no 
appointment  being  produced),  he  may  not  even  have 
been  assistant  overseer ;  but  whether  he  was  so  or  not, 
the  credit  given  him  in  consequence  of  his  own  conduct, 

4  A  2  renders 


Kmir 

agfunti 
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servant,  and  the  plaintiff  must  have  known  it.     Before       1834. 
the  Stat.  59  G.  3.  c.  12.,  it  was  understood  that  an  as-       ~""" 

KlRBT 

sistant  overseer  acted  only  as  a  servant,  and  it  is  so     „°s<^^ 
now,  unless  the  contrary  appear  by  his  appointment. 
ITaunton  J.    A   person  appointed  assistant  overseer 
need  not  have  a  circumscribed  autliority.    Denman  C.  J. 
He  may  have  a  greater,  or  at  least  a  more  immediate 
control,   than   the  other  officers.]     It  was   necessary 
here  to  shew  that  all  the  officers  were  liable ;  and  to  do 
so,  it  should  have  been  proved  that  they  concurred  in 
contracting  the  debt.    It  has  never  yet  been  determined 
that,  independently  of  such  contract,  one  overseer  is 
bound  by  another's  act.    Malkin  v.  Viclcerstaff{a)^  and 
the  judgment  of  Parke  i.  in  B.ex  v.   The  Justices  of 
Gloucestershire  (6),  rather  shew  the  contrary.     Here 
no  evidence  appeared,  as  to  two  of  the  defendants,  that 
they  had  given  any  orders.     [Patteson  J.  Was  not  this 
part  of  the  case  matter  to  be  determined  by  the  Jury  ? 
In  Malkin  v.  Vickerstaff{a\  one  overseer  (the  defend- 
ant) was  not  proved  to  have  had  any  knowledge  of  the 
relief  ordered  by  the  other,  or  to  have  assented  to  it 
afterwards,  and  yet  it  was  considered  to  have  been  a 
question  for  the  Jury,  whether  credit  was  given  to  one 
or  both.]     As  to  the  second  point;  the  parish  officers 
have  no  power  to  borrow  money  for  the  relief  of  the 
poor;  Massey  V.  Knaacles{c)f  Leigh  v.  Taylor {d);  their 
duty  is   limited   to   the  application   of  the  poor-rate. 
IDenman  C.  J.  If  an  overseer  asks  a  person  to  pay 
money   for   him,    and   says,   ^*  I    will   repay  you  on 
Monday;**  is  not  he  liable?]     Personally,  but  not  as 
overseer.    ^Littledale  J.  This  was  not  exactly  a  borrow* 

(a)  3  B.  4-  ^.  89.  (b)  1  B.  ^  Ad.  5. 

(c)  3  Stark.  N.  P.  C,  65»  (d)  7  B-  i  C.  491. 

4  A  3  ing 
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only  an  assistant  overseer.     I  think,  however,  that  as  to        18S4. 
him,  nothing  depends  on  the  strict  legal  character  in  " 

\  KlJlBT 

which  he  acted  ;  if,  indeed,  he  had  said,  ^^  I  act  only  as      jignintt 

servant  or  assistant  to  the  overseers,"  that  would  have 

been  a  warning  to  the  creditor  not  to  consider  him  as 

one  of  the  parties  contracting ;  but  that  was  not  done. 

I  think  the  jury  were  right  in  the  verdict  they  found. 

The  cases  which  have  been  cited  do  not  apply*     In 

Leigh  V.  Taylor  (a),  the  defendant  was  bound  as  surety 

that   an   overseer  should    account  for  all  sums  which 

should  come  to  his  hands  by  virtue  of  his  office ;  and 

the  surety  was  held  not  to  be  liable  for  the  repayment 

of  a  sum  advanced  to  the  overseer  by  way  of  loan,  and 

applied  by  him  to  parochial  purposes.     That  is  very 

different  from  the  question  whether  or  not  a  creditor 

may  look  personally  to  an  overseer  who  has  obtained 

goods  from  him  under  circumstances  like  the  present ; 

and  I  think  no  difference  ought  to  be  made  as  to  the 

advances  of  money  in  this  cose;  a  slight  accommodation 

in  money  rendered  as  this  was,  may  be  considered  in 

the  same  light  as  the  supply  of  goods. 

LiTTLEDALE  J.  It  is  not  neccssary  that  the  assistant 
overseer  should  be  sliewn  to  have  had  a  particular  au- 
thority as  such,  if  he  ha3  made  himself  personally  liable. 
A  tradesman  is  not  bound  to  look  to  the  legal  character 
which  the  party  holds,  if  such  party  has  put  him  in  a 
situation  in  which  the  tradesman  may  be  authorised  to 
consider  him  as  his  debtor :  and  I  think  that  was  so  in 
the  present  case,  though  the  defendant  Chapman  some- 
times signed  himself  "overseer,"  sometimes  "clerk," 

(a)  1  B.^C.  491. 

4  A  4  and 
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18S4. 


Ex  parte  Pitt. 


MR.  CHARLES  PUT  in  this  term  (January  14th)  A  moUon  cdl- 
ing  upon  an 

moved  m  person  for  a  rule,  calling  upon  an  at-  attorney  to 

^  «    ,  .  11         1   answer  matters 

torney  ot  this  court  to  answer  certam  matters  alleged  alleged  againit 

.  1  •  iv»i      .  him  on  affidavit 

against  him  on  affidavit.  „urt  be  made 


by  a  baniitcr. 


Denman  C.  J.  We  think  that  we  cannot  hear  an 
application  calling  upon  an  attorney  to  answer  matters 
seriously  nfiecting  his  character,  unless  such  appli- 
cation be  made  by  a  gentleman  of  the  bar.  It  is  like  a 
motion  for  a  criminal  information;  we  ought  to  have 
the  opinion  of  a  barrister  that  there  is  ground  for  the 
proceeding.  There  was,  indeed,  a  rule  lately  granted 
on  the  motion  of  the  present  party  in  person^  by  which 
attornies  were  called  upon  to  answer  the  matters  of  an 
affidavit;  but  the  application  for  that  purpose  was 
appended  to  another,  by  which  the  party  claimed  the 
protection  of  the  Court  in  certain  proceedings  against 
him,  as  to  which  there  appeared  to  be  ground  for 
calling  upon  the  attornies  to  make  a  statement}  and, 
therefore,  the  rule  was  granted  in  its  whole  extent.  The 
present  is  a  different  case. 

LiTTLEDALE  J.  In  the  principal  matter  depending 
in  that  case  (a),  much  turned  upon  the  question  whether 
a  certain  document  originally  bore  date  of  the  7th  or 
6th  of  Jwie\  and  I  granted  Mr.  Pitt  a  rule  calling  on 

(a)  PUt  V.  Coomes* 

the 
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at  the  Role  office,  Symoncts  Inn  (which  lay  in  his  way),        18 

for  the  purpose  of  drawing  up  his  rule.  "" 

The  Court  granted  a  rule  to  shew  cause.     The  affi-        o^a 

C!ooi 

davits  in  answer  to  the  rule  (sworn  by  the  sheriff's  officer 
and  others)  stated  that  the  officer  had  seen  the  plaintiff  * 
in  court,  and  watched  him  from  thence  to  his  oflBce ; 
that  he  entered  the  office  about  twenty  minutes  after  five, 
and  remained  there  till  a  little  after  seven,  when  he  came 
out  and  went  into  a  tailor's  shop  in  the  same  street,  near 
the  office,  and  the  sheriff's  officer  also  entered  the  shop 
and  there  arrested  him. 

Dampier  now  shewed  cause.     The  plaintiff  was  no 

longer  privileged  at  the  time  of  the  arrest.     He  had 

gone  from  the  Court  to  his  office,  remained  there  nearly 

two  hours,  and  then  proceeded,  not  to  his  home,  but  to 

a  tradesman's  shop.    {^Denman  C.  J.  mentioned  the  case 

of  Lightfoot  V.  Cameron  (a). J     There  it  is  merely  stated 

that  the  party,  after  leaving  the  Court,  went  to  a  tavern 

to  take  refreshment,  and  was  arrested  while  doing  so. 

Here  the  plaintiff  after  refreshing  himself,  left  his  office, 

and  instead  of  going  directly  home,  deviated,  and,  upon 

that  deviation,  was  arrested.     The  moment  he  went 

out  of  his  way,  the  protection  redeundo  ceased;  it  is 

immaterial  whether  the  deviation  lasted  a  minute  or  an 

hour. 

Denman  C.  J.  The  doctrine  of  deviation  might  be^ 
come  very  alarming  if  carried  to  such  an  extent,  that 
whenever  the  officer  saw  the  party  going  one  yard  out 
of  his  way  home,  he  might  immediately  arrest  him. 

(a)  2W.  Bla.  1113. 

The 
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1834. 


The  King  against  Grant  aod  Others.  ^.'loui. 

CRIMINAL  information  for  a  libel.    The  information  Where  -n  in.  (idf'^\J^ 
formation  for 

Stated  that,  before  the  committing  of  the  offencesi  libel  states  that 

certain  trans-' 

&c.  a  commission   had  issued   against   the  defendant,  actions  took 

_.-_  -.  1,,  -11         place,  and  that 

Patrick  Grant,  and  assignees  had  been  appomted ;  that  the  libel  was 
before  the  issuing  of  such  commission,  Grant  had  been  |^„j  concerning 
a  cO'proprietor  of  a  newspaper  with  one   Young,  and  .etsouTihe  *** 
that  "  certain  transactions  had  taken  place  since  the  f^^j  "^gn, 
said  bankruptcy  respecting  the  sale  by  the  assiirnees  of  •"**  *^®  P"*- 

r    J         r  &  J  o  secutor,  at  the 

the  said  Patrick  Grant  of  his  interest  in  the  said  news-  tna^  g*^" 

general  proof 

paper."     The  information   then  charged,  that  the  de-  of  such  trans- 
actions, to  sup* 
fendants  contriving,  &c.  to  defame  the  solicitor  to  the  port  the  intro- 

commission,  and  one  of  the  assignees,  and  to  cause  it  to  of  his  plead- 

be  believed  that  they  had  been  guilty  of  fraud  and  breach  fendant  is^ot 

of  trust  in  the  execution  of  their  respective  duties  in  ^^'^[^^0  *"i^**" 

relation  to  the  said  commission,  &c.  published  of  and  •v'dtnce  of  the 

'  particular  his- 

concerning  the  said  commission  of  bankrupt,  and  of  and  tory  of  those 

,  ,  ,  .   .  .       transactions,  so 

concerning  the  said  assignee  and  solicitor  under  the  said  as  to  bring  into 

.     .  ^^         ,     1  .1  .  c  -J  »»  iwue  the  truth 

commission,  "  and  the  said  transactions  as  aroresaid,    or  falsehood  of 
a  certain  false,  &c.  libel,  containing  the  false,  &c.  matters      j^^^  ifsudi 
of  and  concerning  the  said  assignee  and  solicitor  re-  ^^Jc^^j  ^^na 
spectively  following,  that  is  to  say.     The  libel  was  then  fha*t  ihe*t*ra^ 
set  out.     It  contained  several  injurious  statements  of  the  actions  referred 

'*  to  in  the 

conduct  of  the  prosecutors  in  transactions  relative  to  alleged  libel 

are  not  the 

Grant's  bankruptcy,  and  accused  them  of  **  fraud  and  same  with 

those  which 

falsehood,"  and  of  **  swindling,"  in   the  discharge   of  the  inform- 

ation  supposes 
it  to  have  had  in  view,  and  the  Judge  is  informed  that  the  evidence  is  offered  for  that  pur- 
pose, it  is  admissible. 

Affidavits  are  nut  receivable  to  shew  that  a  Judge  is  mistaken  in  his  report  of  a  cause 
tried  before  him. 

their 
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given   to  shew   generally   that  such   transactions   had        1834. 
happened,  but  not  what  the  nature  of  them  was ;  but  it      ^   ^ 

'^^  '  '  The  Kino 

was  necessary  to  go  into  the  particulars,  in  order  that  ngainst 
the  jury  might- judge  whether  a  true  character  had  been 
given  of  the  supposed  libel  in  the  introductory  aver- 
ments. They  are  to  decide  on  the  whole  matter,  and 
an  essential  part  of  it  is,  not  only  whether  the  trans- 
actions referred  to  had  happened,  but  whether  they 
were  of  such  a  nature  as  the  information  suggests,  and 
whether  the  publication  complained  of  was  a  libel  with 
relation  to  them.  The  jury  could  not  judge  of  that 
without  the  evidence  which  it  was  proposed  to  go  into. 
Lord  Mansfield  said  in  Bex  v.  Home  (a) :  '^  The  gist  of 
every  charge  of  every  libel  consists  in  the  person  or 
matter  of  and  concerning  whom  or  which  the  words  are 
averred  to  be  said  or  written."  Here  the  gist  of  the 
charge  was  the  transactions  relating  to  the  sale  of  the 
newspaper.  In  Sex  v.  Home  (&),  where  the  infonnation 
stated  the  libel  to  be  ^^  of  and  concerning  his  Majesty's 
government  and  the  employment  of  his  troops;"  but 
no  particular  statement  was  made  as  to  the  occasion 
on  which  the  troops  had  been  employed,  and  to 
which  the  libel  referred,  the  defendant  proposed  to 
give  in  evidence  an  affidavit,  published  before  the  libel, 
relating  to  the  employment  and  conduct  of  the  king's 
troops  in  an  encounter  with  the  insurgents  in  America. 
Lord  Mansfield  said  (in  delivering  the  judgment  of  the 
Court),  ^^  I  told  the  defendant,  if  he  meant  to  prove 
the  facts  to  be  true  as  above,  it  could  not  be  done  by 
affidavit,  the  person  himself  being  present,  and  even  if 
he  was  absent,  they  could  not  be  proved  by  affidavit ; 

(a)  Cawp.  679.  {b)  Cowp*  672. 

but 


Oramt. 
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as  to  require  proof  of  matters  which  may  bring  the        ISSI*. 
truth  or  falsehood  of  the  libel  into  question,  the  de-  ~ 

^  ^  The  KiKa 

fendant  is  not  therefore  to  be  precluded  from  examining        agahtsi 
into  the  matters  so  introduced. 

Denman  C.  J.  Undoubtedly  the  defendants  in  plead- 
ing to  this  information,  put  in  issue  all  the  material  al- 
legations contained  in  it ;  I  admit  without  reserve,  that 
it  was  in  issue  whether  or  not  the  alleged  libellous  matter 
related  to  the  transactions  mentioned  in  the  introductory 
averments  of  the  information.  And  if  counsel  for  the  de- 
fendant, in  a  case  like  this,  were  to  say,  bonft  fide,  "  I 
propose  entering  upon  this  evidence  to  shew  that  what 
is  stated  in  the  information  is  not  proved,  for  that  the 
libel  does  not  apply  to  the  transaction  referred  to  by  the 
pleading;  and  in  order  to  shew  that,  the  evidence  must 
be  gone  into;"  it  would  then  be  admissible.  But  in 
this  case  it  was  taken  for  granted  that  the  transactions 
had  happened,  and  that  the  libel  related  to  them :  the 
object  in  offering  this  evidence  was  to  shew  that  it  re* 
lated  to  them  justly.  It  came  then  to  the  question, 
ixrhether  or  not  the  truth  of  a  libel  can  be  put  in  issue 
on  an  information.  I  have  always  thought  it  could  not. 
The  reason  now  given  for  going  into  the  evidence  in 
question  was  not  suggested,  and  the  Judge  who  tries  a 
cause  ought  to  be  informed  of  the  purpose  for  which 
evidence  is  offered. 

Littledale  J.  I  entirely  concur.  If  the  evidence 
had  been  offered  to  prove  that  the  libel  did  not  relate 
to  those  transactions  which  the  information  applied  it 
to,  the  enquiry  might  have  been  pursued ;  but  not  with 
any  other  view. 

Vol.  V.  4  B  Tauntok 
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the  information,  the  (lefendant's  counsel  might  go  into  1834. 

the  history  of  those  transactions,  I  could  not  allow  such  ' 

^  The  KiKo 

a  course  to  be  taken.]  ofnour 


Geamt. 


Kelly  offered  to  put  in  the  short-hand  writer's  notes, 
and  aiSdavits  of  the  circumstances  under  which  the  evi- 
dence was  offered. 

Denman  C.  J.  I  will  not  hear  affidavits  as  to  what 
passed  at  the  trial,  unless  the  Court  tell  me  that  I  ought* 

LiTTLEDALE  J.     The  affidavits  cannot  be  received. 

Taunton  J.  The  question  is,  whether  the  affidavits 
of  by-standers  are  to  be  admitted,  to  prove  that  the 
Judge  who  presided  at  a  trial  b  guilty  of  mistake  as 
to  what  passed.  If  such  affidavits  were  now  received,  it 
would  be  the  first  instance  of  such  a  practice,  and  would 
produce  the  greatest  injury  to  the  administration  of 
justice  (a). 

(Patteson  J.  was  in  the  Bail  Court.) 

The  defendants  then  received  judgment. 

(a)  See  EvenU  ▼.  Fouetff,  4P,  4*  Ad.  689. 


4  B  3 
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1834. 


The  King  against  Kirke  and  Three  others.      -FWdny. 

Jam,  51st. 

A   MANDAMUS  was  moved  for  in  a  former  teriDj  Under  lut    ^//Vn'    O^iP 
calling  on  the  defendants,  aldermen  of  East  Ret-  #.  e.,  theonu /^h^*...^/-'^'^ 
fordj   to   attend   a  corporate   meeting  of  the   bailiflfe,  andofTppijiing 
aldermen,  and  burgesses  of  the  said  borough,  for  the  ^ulned^of^e 
purpose  of  electing  an  alderman  in  the  room  of  one  9°""  ^y. *  **"" 

■       "^  "  tinct  motion, 

lately  deceased.     In  Michaelmas  term  last  counsel  were  after  the  issuing 

of  the  wrii. 

heard  on  both  sides,  but  no  affidavit  was  put  in  for  the  And  upon 
defendants;  the  rule  was  made  absolute,  and  a  man-  for  costs,  the 
damns  issued.     The  writ  recited  the  duty  of  the  alder-  f^r  its  guidi 


itnce 


men  under  the  charter,  among  other  things,  in  electing  eiedtn  support 
new  aldermen  upon  a  vacancy,  and  it  stated  that  certain  ^J^'®  JJJP|[' 
meetinirs  had  been  holden  for  that  purpose,  which  the  «n«ndamus,  if 

°  ^     '^       ^  it  bo  clear  that 

defendants  had  been  required  to  attend,  but  that  they  both  kppiica- 

.  iion%  are  made 

had  neglected  and  refused  to  do  so,  in  consequence  of  by  the  «me 
which  no  election  had  taken  place:  and  it  then  required 
them  to  attend  a  meeting,  as  above  stated,  as  soon  as 
the  same  could  be  called,  and  to  do  every  act  necessary 
in  order  to  such  election.  It  appeared  by  the  affidavits 
in  support  of  the  present  rule,  that  after  the  granting 
of  this  mandamus,  and  after  service  of  it  on  the  de- 
fendants, Thomas  Appleby  the  senior,  and  Robert  Hud" 
sorij  the  junior  bailiff,  according  to  the  custom  of  the 
corporation,  issued  their  precept  to  the  Serjeants  at 
inace  to  summon  a  hall  of  the  corporation,  for  the 
purpose  of  choosing  an  alderman  to  fill  one  of  the 
vacancies  referred  to  by  the  mandamus;  and  that  the 
defendants  were  duly  served  with  such  summons.  One 
of  them  attended  the  meeting;   the  others,   although 

4  B  3  they 
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the  writ  has  been  granted.     The  prosecutors  ought  to        1834. 
have  their  costs  of  the  mandamus  itself;  but  the  costs     »«    „ 

'  The  KiKQ 

of  the  application,  if  demandable,  should  have  been  ^sdnst 
moved  for  at  the  same  time  as  the  writ;  the  Court 
ought  not  to  be  called  upon  now  to  entertain  a  question 
which  makes  it  necessary  to  open  up  the  whole  matter 
of  the  original  motion.  {^Littledale  J.  Where  a  man- 
damus is  granted,  the  prosecutor  may,  upon  the  return, 
have  judgment  given  against  him.  Till  die  event  is  as- 
certained, the  Court  may  not  be  able  to  decide  upon  the 
right  to  costs.]  In  some  cases  that  might  be  a  question ; 
but  the  difficulty  which  might  arise  in  those  instances  is 
no  ground  for  a  general  rule.  Here  all  the  merits  were 
before  the  Court  in  the  first  instance.  The  motion  was 
only  for  a  mandamus  to  corporators  to  attend  a  corporate 
meeting.  No  new  facts  were  stated  on  shewing  cause. 
The  Court  might  safely  have  granted  costs  if  they  had 
been  moved  for  in  the  rule  for  a  mandamus.  {Taunton  J. 
I  think  that  in  one  of  the  cases  of  mandamus  to  the 
Hungerford  Market  Company  there  was  a  distinct  motion 
for  costs,  and  the  Court  said  they  would  wait  till  they 
saw  the  result  of  the  mandamus.  Denman  C.  J.  It  was 
the  case  Ex  parte  Davies{a).']     It  may  have  been  con* 

ceived 

(a)  Reported,  but  not  as  to  this  point,  4  A.  jf  '^d.  327.  The  man-  "  -(  L  c  ,  >  '■  P 
damus  (to  summon  a  jury  to  assess  compensation)  was  granted  in 
Jlichaelmas  term  1832.  The  writ  was  obeyed,  and  an  inquisition  was 
held,  February  20th,  1833.  In  Easier  term  1833,  JTelly  obtained  a  rule 
to  shew  cause  why  the  company  should  not  pay  Elizabeth  Daviet  the  costs 
of  her  late  application  for  a  mandamus,  and  also  the  costs  of  the  said 
writ,  and  incidental  thereto,  and  the  costs  of  this  application;  The  rule 
was  enlarged.  No  return  was  made  to  the  mandamus.  In  MtchaelmoM 
term  1833,  FoUeit  shewed  cause  against  the  rule,  on  the  ground  that  the 
company  might  reasonably  have  thought  themselves  justified  in  resisting 
the  claim  to  compensation,  the  question  arising  on  a  doubtful  clause  in 
the  company's  act.     T/ie  Court  made  the  rule  absolute. 

4  B  4  ^ 
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mandamus  goes  may  prove,  on  the  return,  to  have  been        1834. 

right :  then  the  costs,  if  already  granted,  will  have  been 

paid  by  the  party  not  in  fault.     It  is  better  that  there        'tgaiHU 

should  not  be  a  multiplicity  of  motions  for  costs,  but 

that  the  whole  question  of  costs  should  be  settled  at 

once,  when  the  result  of  the  mandamus  appears.     At 

least  no  rule  has  yet  been  laid  down  forbidding  this 

practice.     IDenman  C.  J.     Does  it  appear  that  the 

parties   making  the  present  application  are  the  same 

with  those  who  complained  of  the  default  made  by  the 

Defendants  at  the  former  meetings?]      The  original 

a£Sdavits  must  be  read  to  shew  that.     [The  Solicitor^ 

General.     They  ought  not  to  be  read ;  the  present  rule 

does  not  call  upon  the  defendants   to  answer   them. 

Denman  C.  J.   The  Court  think  that  they  clearly  may 

look  at  the  former  affidavits,  and  that  they  must  do  so 

to  guide  their  judgment  as  to  the  costs.     Patteson  J.  If 

the  present  had  been  an  entirely  separate  motion,  the 

case  might  have  been  different.      But  this   is  a  rule 

which  refers  to  a  former  proceeding  between  the  parties 

in  the  same  matter,  and  the  affidavits  which  it  is  proposed 

to  read  are  those  sworn  on  that  former  occasion  (a).] 

Denman  C.  J.  The  Court  think  it  right  that  the 
rule  should  be  made  absolute  for  the  costs  of  the  writ 
and  original  application,  but  not  of  this  application  {b). 

LlTTLE- 

(a)  llie  affidarits  in  support  of  tbe  rule  for  a  mandamus  were  sworn 
by  Jpi^leby  and  Peartofiy  the  senior  and  junior  bailiff  aboTe-mentioned, 
and  by  sereral  other  persons.  They  stated  the  subject-matter  of  the  com- 
plaint as  set  out  in  the  mandamus ;  and  further,  that  the  defendants  had 
written  letters  tendering  their  resignations,  respectively,  of  the  office  of 
alderman,  and  that  two  of  them  had  stated  tlieir  intention,  by  so  doing,  to 
break  up  the  corporation. 

(6)  It  may  be  presumed  that  the  Court,  in  refusing  the  costs  of  the 

present 
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fioDFi£LD  and  Another  againsl  Padmore.       j^si%%. 

A  RULE  was  obtained   this  term,  callini;  on  the  The  rule  of -.^a,-. 
defendant  to  shew  cause  why  an  order  of  Taun^  2  9lsg.4, 
ton  J.  for  discharging  the   defendant  out  of  custody  on  aij  bailable 
should  not  be  set  aside,  and  why  the  plaintiffs  should  ^rderendam*! 
not  be  at  liberty  to  retake  the  defendant  on  the  present  Sl'd^diJi^* 
or  any  other  writ.    The  defendant  having  been  arrested  ?^li5*.^"r 
on  a  capias  of  this  Court,  issued  in  November  last,  a  «ffect  repealed 

by  Stat.  2  IT.  4. 

summons  was  obtained  to  shew  cause  before  a  judge  at  c,  S9. ;  and 
chambers,  why  the  defendant  should  not  be  discharged  wantoftucn 

^     .  rr«v  .•  indoniement  it 

on   entermg  a  common  appearance.     The  parties  at-*  no  objection  to 
tended  before  Taunton  J. ;  and  it  was  first  urged  that  'ndcr^a**"^ 
the  capias  was   irregular,  because  the  defendant  was  su*(ii"*,ent  iV  ^* 
described  in  the  body  of  the  writ  as  G.  P.  "of  the  city  ^"  ^"^  ^^y  ©^ 

^  ''    ■ucli  writ  the 

of  London^*   without  any   further  addition,   or   more  defendant  it 

described  at 

particular  description  of  his  residence.     The  learned  "6^.  P.  of  the 
Judge,  however,  thought  the  description  as  full  a  one  don' 


fi 


as  is  required  by  the  act  for  the  uniformity  of  process,  to  hold' to  ball 

2  W.  4.  c.  39-      Secondly,   it   was   objected   that  the  [hc^efn  to'be^ 

capias  was  not  indorsed  with  the  Christian  names  of  ^l?"*'® '^•f"^ 

^  B;\%  goody 

the  plaintiffs'   attornies,  but  only  with  the  surnames,  though  the 

'  ...  plaintiiPi  are 

**  H.  and  5."  Thirdly,  it  was  objected  that  the  pnrtnert,  and 
affidavit  of  debt  did  not  state  that  the  plaintiffs  were  to  i>e  to  in  the 
partners,  but  merely  that  the  defendant  was  indebted 
to  ^^  James  B.  and  Joseph  B"  The  learned  Judge 
also  overruled  these  objections.  It  was  lastly  sug- 
gested that  there  was  no  indorsement  of  the  defendant's 
place  of  abode  and  addition,  on  the  back  of  the  capias, 

as 


Padmciei. 
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schedule  No.  1.  there  referred  to,  the  place  and  county        1834. 
of  the  defendant's  residence  are  to  be  inserted  in  the        ' 

BODPIBLO 

body  of  the  writ,  in  the  case  of  non-bailable  process,  jigmnn 
but  even  there,  no  indorsement  of  these  particulars  is 
required,  either  by  the  enacting  clause  or  by  the 
schedule;  and  in  sect  4.  and  schedule  No.  4.,  which 
relate  to  bailable  process,  no  such  indorsement  as  to 
the  defendant  is  in  any  way  directed  or  alluded  to, 
although  several  indorsement  are  required,  and  it  is 
particularly  directed  that  one  shall  contain  the  name 
of  the  plaintiff's  attorney  (to  be  described  as  ^*  E.  F. 
of,"  &c.),  or  the  plaintiff's  name  and  place  of  residence, 
if  he  sue  in  person.  The  indorsement  required  by  the 
rule  of  HiL  2  &  3  G.  4.,  was  for  the  benefit  of  the 
sherifl^  not  of  the  defendant,  and  is  considered  in  that 
light  by  the  Court  in  Clarke  v.  Palmer  (a).  If  that 
rule  continued  in  force,  it  would  be  unnecessary  to 
require  the  name  and  residence  of  the  plaintiff's  at- 
torney to  be  indorsed.  But  the  act  expressly  states, 
by  the  schedule,  what  indorsements  shall  be  made  on 
bailable  process,  and  no  others  can  be  insisted  upon. 

Denman  C.  J.  The  affidavit  stating  the  defendant 
to  have  been  indebted  to  the  plaintiffs  is  sufficient,  though 
it  does  not  mention  them  as  partners.  As  to  the  other 
objection,  the  stat.  2  W.  4.  c.  39.  5.  21.  enacts,  that 
the  writs  thereinbefore  authorised  shall  be  the  only 
writs  for  the  commencement  of  personal  actions  in  any 
of  the  superior  courts  at  Westminster^  in  the  cases  to 
which  such  writs  are  applicable.  We  think  that  act  re- 
peals the  rule  of  court,  HiL  T.  2  &  3  G.  4.  The  rule 
will  therefore  be  absolute. 

(a)  9B,  4-0.153. 

Little- 
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by  another  person  dressed  in  the  same  manner,  came  to        1 834. 
the  company's  office  at   Havcden^  and   requested   one     ^ 

Backhousk 

doughy  their  clerk,  who  managed  their  business  there,  jigamst 
to  discount  the  bill  for  26/.  195.  9(L  The  bill  being 
much  discoloured,  Clough  asked  how  it  came  to  be  so. 
The  man  said  it  had  fallen,  with  his  pocket-book,  into 
the  Kfiottingley  and  GooU  Canals  and  that  he  had  been 
searching  two  days  and  two  nights  for  it.  This  state- 
ment was  corroborated  by  his  companion.     Clough  then 

looked  at  the  bill,  and  seeing  the  names  of  «7.  &  R.  Har- 
rison  upon  it,  asked  the  man  how  he  came  by  it.     He 

said  he  had  got  it  from  those  gentlemen  in  payment  for 
a  cargo  of  coals ;  that  he  had  two  vessels  in  which  he 
traded  between  Hull  and  the  West  Ridings  and  that  he 
had  come  to  Hawden  to  purchase  two  horses  to  draw 
his  vessels  up  and  down  the  canal.  Clottgi  then  agreed 
to  discount  the  bill,  and  offered  it  to  the  man  to  indorse, 
but  he  said  he  could  not  write,  upon  which  Clough  wrote 
the  name  given  to  him  by  the  man  {William  Moore)^ 
to  which  the  latter  affixed  his  mark.  Clough  stated,  in 
evidence,  that  it  was  not  uncommon  for  persons  unable  to 
write  to  have  such  bills.  Having  received  the  money 
for  this  bill,  the  man  produced  the  other  bill,  and  said, 
that  if  the  money  he  had  received  was  not  sufficient  to 
pay  for  the  horses,  he  would  return  and  get  the  second 
bill  discounted.  In  an  hour  and  a  half  he  returned  for 
that  purpose,  and  Clough  discounted  the  bill  for  20/. 
Clough  asked  the  man  if  he  was  known  in  the  town. 
He  said  he  did  not  know  any  one  there. 

For  the  defendant  it  was  proved,  that  the  bills  in 
question  were  lost  by  a  sister  of  the  defendant,  she 
having  dropped  her  reticule  containing  them  into  the 
canal  between  Goolc  and  KnoUiiigley^  on  the  9th  of 

September 
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to  the  possession  of  the  defendant,  who  stated  that  he 
received  it  in  payment  of  a  bet  on  the  Derby^  but  he 
could  not  say  from  whom.  The  jury  found  a  verdict 
ibr  the  plainti£^  and  that  the  note  was  received  by  the 
defendant  without  due  circumspection.  A  rule  was 
obtained  for  a  new  trial,  on  the  ground  that  the  flaintiff 
(who  had  lost  the  note),  had  not  taken  due  care 
of  bis  property,  but  was  instrumental  to  his  own  loss 
in  going  to  a  mixed  assembly  with  a  large  sum  of 
money  in  his  pocket.  The  Court  thought  that  the 
plaintiff's  negligence,  in  having  attended  a  mixed  meet- 
ing with  so  large  a  sum,  did  not  confer  a  tide  to  the 
note  on  the  defendant,  who  had  received  the  note 
without  ordinary  care;  and  that  the  latter  had  no 
tide  as  against  the  li^l  owner.  Here  the  action  is 
brought  by  a  banker,  who  discounted  these  bills,  against 
an  indorser,  who  lost  them.  Assuming  that  the  want 
of  due  caution  in  a  person  discounting  a  bill,  though 
he  does  it  bon&  fide,  may  be  insisted  upon  in  an  action 
by  the  real  owner  in  an  ordinary  case;  still  the  owner 
is  not  at  liberty  to  allege  it,  if  he  himself  has  been  guilty 
of  the  first  negligence,  and  thereby  in  some  measure  in- 
strumental to  the  loss  which  he  seeks  to  throw  upon  the 
bolder.  But,  secondly,  it  is  no  defence  that  the  plaintiff 
took  the  bill  bon&  fide,  but  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man  that 
it  bad  not  been  &irly  obtained.  The  defendant  is  bound 
to  show  that  the  plaintiff  was  guilty  of  gross  negligence  at 
least  {Taunton  J.  That  point  was  decided  by  us,  this 
term,  in  Crook  v.  Jadis  (a)]  The  question,  whether  a 
bill  or  note  has  been  taken  bona  fide,  involves  in  it  the 
question,  whether  it  has  been  taken  with  due  caution, 


1834^ 
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recover  the  bills.  The  property  in  the  bills  was  at  one  1834. 
tint  u  ihft  ifafcndnnL  The  question  is,  whether  he  has 
parted  with  them  under  tmmatimmBm  which  divested 
the  property*  If  it  still  continued  to  be  in. him,  and 
another  party  discounted  the  bills,  under  circumstances 
ofsuspicion  which  did  not  warrant  his  doing  so»  the  owner 
may  recover  them  in  trover.  In  the  case  oF  a  collision 
of  two  ships,  if  an  error  has  been  committed  in  the 
management  of  either,  the  owner  of  that  ship  will  have 
no  right  of  action  against  the  owner  of  the  other.  The 
plaintiff  acquired  no  property  in  the  bills  under  the 
circumstances  in  which  he  took  them.  The  &ct  of  the 
defendant  not  having  advertised  their  loss  cannot  estop 
him  from  saying  that  the  plaintiff  had  no  property  in 
them.  The  plaintiff  took  the  bills  under  circum- 
stances which  gave  him  no  right  to  hold  them,  and 
the  defendant's  omission  to  advertise  will  not  confer 
that  right.  The  finding  of  the  jury  is  sufficient  to  en»- 
title  the  defendant  to  a  verdict.  That  the  Banking 
Company  could  acquire  no  property  in  the  bills,  having 
taken  them  under  circumstances  in  which  a  reasonable 
and  cautious  man  would  not  have  taken  them,  is  well 
established ;  Gill  v.  Cubiti  (a),  Down  v.  Halting  (ft). 

Denman  C.  J.  This  case  involves  a  mixed  question 
of  law  and  fact.  The  law  upon  the  subject  is  not  very 
well  settled ;  and  I  think  the  rule  should  be  absolute,  if 
not  for  entering  a  verdict  for  the  plaintiff,  at  least  for  a 
new  trial.  I  think,  upon  the  whole,  that  the  plaintiff 
is  entitled  to  recover.  To  constitute  a  valid  defence 
to  the  action,  it  was  incumbent  on  the  defendant 
to  shew  that  the  agent  of  the  blinking  company  who 
discounted  the  bills  had  been  guilty  at  least  of  gross 

(a)  3B,4;C.  496,  (6)  4  B.  i  C.  S80. 

4  C  2  negli- 
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Patteson  J.     The  learned  Judge  has  reserved  liberty        1 834. 
to  the  plaintiff  to  move  to  enter  a  verdict,  if  the  Court     ^" 

Backhouss 

shoold  be  of  opinion  that  the  defendant,  who  is  found  by  ^^agnimt 
the  jury  to  have  been  guil^  of  the  first  negligence  by 
not  advertising  the  loss  of  tlie  bills,  is  thereby  estopped 
from  setting  up  the  plaintiff's  want  of  due  caution  as 
a  defence  to  the  action.  We  cannot  therefore  order 
a  verdict  to  be  entered  for  the  plaintiff  without  deciding 
the  point  reserved  by  the  learned  Judge,  whether  or  not 
the  defendant  was  so  estopped ;  but  I  think  it  unneces- 
sary to  decide  that  point,  because  I  am  of  opinion  that  the 
first  fact  found  by  the  jury  did  not  amount  to  a  defence 
to  the  action.  I  have  no  hesitation  in  saying  that  the 
doctrine  first  laid  down  in  GUI  v.  Cubiit  (a},  and  acted 
upon  in  other  cases,  that  a  party  who  takes  a  bill  under 
circumstances  which  ought  to  have  excited  the  suspicion 
of  a  prudent  man,  cannot  recover,  has  gone  too  far,  and 
ought  to  be  restricted.  I  can  perfectly  understand  that 
a  party  who  takes  a  bill  fraudulently,  or  under  such 
circumstances  that  he  must  know  that  the  person  offer- 
ing it  to  him  has  no  right  to  it,  wiH  acquire  no  title ; 
but  I  never  could  understand  that  a  party  who  takes  a 
bill  bonfi  fide,  but  under  the  circumstances  mentioned 
in  GiU  V.  Cubitl^  does  not  acquire  a  property  in  it  I 
think  the  fact  found  by  the  jury,  here,  that  the  plaintiff 
took  the  bills  bonfi  fide,  but  under  such  circumstances 
that  a  reasonable,  cautious  man  would  not  have  taken 
them,  was  no  defence.  The  rule  must  be  absolute  for 
a  new  trial. 

Rule  absolute  for  a  new  trial  (6)« 

(a)  SB.  4-CT.466. 

(6)  The  action  was  afterwards  compromised. 

4C  3. 
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another   meeting,   which  the  parties  attended.     The        1834. 
bill   was  taxed  anew,    the  48/.   being   included,    and        ^~~~ 

Hats 

credit  given  to  the  defendant  for  50L;  and  the  same  ..f^****^ 
sura  as  before,  28/.,  was  taxed  off;  but  the  bill  having 
now  been  increased  to  186/.,  the  deduction  did  not,  as 
before,  amount  to  one  sixth.  The  Master,  thereforci 
refused  the  defendant  his  costs  of  taxadon.  The  de* 
fendant  insisted  that  the  introduction  of  the  48{*  as  a 
disbursement  was  a  mere  ailer-thought,  and  should  not 
have  been  permitted  after  the  allocatur  first  made. ' 

Cressnoell  in  this  term  shewed  cause,  (a)  This  was 
a  payment  of  money  into  court  by  the  attorney  in 
the  progress  of  a  cause,  and  was  a  proper  item  in 
his  bill.  The  case  is  not  distinguishable  from  Hindle 
V.  Shackkton  {b\  where  a  client  at  the  assizes,  after 
briefs  had  been  delivered  to  counsel,  paid  his  attorney 
65L  to  be  disbursed  in  fee  to  them;  and  it  was  held 
that  the  attorney  was,  nevertheless,  entitled  to  include 
those  fees  in  his  bill  of  costs.  It  is  laid  down  in 
TiddPs  Practice^  p.  SS6.  9th  ed.  (citing  that  case^ 
that  *'  if  a  client,  in  the  course  of  a  cause,  advances 
money  to  his  attorney  for  specific  disbursements  ui 
the  cause,  those  disbursements  must  nevertheless  be  in- 
cluded in  the  bill  of  costs."  The  disbursement  by  the 
attorney  is  not  a  mere  lending  of  money,  but  a  matter 
done  in  the  cause :  he  is  bound  to  treat  it  as  an  item  of 
account  in  his  bill,  though  he  has  received  from  his 
client  more  than  will  cover  the  amount  The  money, 
here,  was  furnished  to  the  attorney  because  he  had  to  pay 
a  sum  into  court;  but  not  as  a  specific  sum  to  be  so 

(a)  Before  Denman  C.  J.,  LUUedale,  Tarnnton^  and  Patiestn  Ji. 
{b)  I  Tauni.  536. 

4  C  4  applied. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of       1 834. 
the  Court  as  follows :  —  We  think,  under  the  circum- 

Hats 

Stances,  that  the  attorney  was  not  entitled  to  do  what  ja;;r,in*t 
he  has  done.  Without  going  into  the  particular  fact^ 
it  b  enough  to  say  that,  having  delivered  his  bill,  and 
at  that  time,  not  considered  the  payment  in  question  as  a 
disbursement  in  the  cause,  he  could  not  afterwards  turn 
it  into  a  disbursement,  to  avoid  the  operation  of  the 
statute  as  to  costs  of  taxation.  The  rule  will  therefore 
be  absolute. 

Rule  absolute. 


James  against  Williams. 

ASSUMPSIT  on  the  following  guarantee:  —  *^As  in tn agree-    fa&£^ 

you  have  a  claim  on  my  brother  for  5/.  175.  for  "iwyUirdcbf t 

boots  and  shoes,  I  hereby  undertake  to  pay  you  the  ^nlSd^Von '  ''^^'^^'  ^ 
amount  within  six   weeks  — say  the   4th  of  January  2^*1^  e^^*"" 
18SS."     At  the  trial  before  the  under-sheriff  of  Middle-  P~  7"^^?^ 

to  be  implied 

sex  by  a  writ  of  trial  under  the  S  &  4  W.  4.  e.  42.  5. 1 7. ;  '"**'  certainty 

from  the  terms 

the  guarantee  (which  was  in  writing)  was  produced  in  used.   A  letter, 
evidence,  and  the  under-sheriff  nonsuited  the  plainti£^  the  defendant 
on  the  ground  that  the  consideration  did  not  appear  in  the  following 
on  the  face  of  the  instrument,  as  there  was  no  stipu-  y^^  ha^  a 
lation  that  the  creditor  should  wait  six  weeks  for  pay-  bJ^g^JJ™^ 
ment.     In  this  term   Bar  stow  obtained  a  rule  for  a  ^'i^f-for 

boots  and  shoes, 

new  trial.    In  moving  for  the  rule  he  contended  that  I  hereby  under- 

take  to  pay  you 

it  was  not  necessary  that  the  consideration  should  be  theanMNint 

-    .  ,       ,         .  within  SIX 

Stated  m  the  guarantee  in  express  words,  but  it  was  weeks  fhmi  this 
sufficient  if   it  could    be   collected    from    the   words  ncM[*to8aiiftfy 
used,  by  fair  and  necessary  implication ;  and  for  this  he  fri^^^^  ^ 

cited 
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18M. 


The  Kino  against  The  Justices  of  Middlesex,  Tuaday, 

In  Re  Bowman. 


\   RULE  had  been  obtained  by  Bodkin  in  last  tenn  A  MrtjlbimdA/^r  - 

calling  on  the  justices  of  the  county  of  Middlnex  jurjattMs-  ^,i4r£ 

to  shew  cause  why  a  ¥nrit  of  mandamus  should  not  issue  ^^ju^^^^H^ j'^^^s, 

commanding  them  to  make  up  the  record  of  the  con-  ^i  nooid  of  *^"^^^ 

viction  of  James  Bowman  at  the  general  quarter  sessions  ^^X^^^m^ 

of  the  peace  and  sessions  of  oyer  and  terminer,  held  in  ^P  ^cording 

the  month  of  July  183S  at  the  sessions  house  for  the  tbit  Coun  wUi 

srant  a  man- 

said  county,  and  to  give  a  copy  of  such  record  to  the  dimiui  to  Om 
said  James  Bowman  or  his  attorney.  make  op  toch 

It  appeared  from  the  affidavitSf  that  the  sessions  were 
duly  held  on  Mondmf  the  1st  of  Jisfyi  that  bills  of  in- 
dictment were  then  presented  to  the  grand  joryt  and 
witnesses  sworn,  and  that,  among  others,  an  indict- 
ment for  felony  was  presented,  and  witnesses  sworiit 
against  the  prisoner  Bowman  on  that  day.  That  on 
the  same  day  the  Court  adjourned,  and  the  justices  did 
not  meet  again  for  general  business  till  Tkursdayf  Jufy 
4th.  That  the  adjournment  was  till  Thesday  the  2d ; 
on  which  day,  no  jusdces  being  present,  the  court  was 
opened  by  the  crier ;  some  justices  attended  at  different 
times  during  the  day,  and  in  the  evening  the  crier  ad- 
journed the  court,  no  justices  being  present  That  on 
Wednesday  the  court  was  again  opened  and  adjourned 
as  before  by  the  crier,  who  stated,  on  enquiry  sub- 
sequently made,  that  it  had  always,  during  his  timet 
been  usual  so  to  open  and  adjourn  the  court  while  the 
grand  jury  were  sittings  though  business  was  not  trans- 
acted 
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former  indictment  That  on  being  called  upon  to  plead, 
he  pleaded  his  former  conviction,  and  time  was  given 
him  to  apply  to  the  clerk  of  the  peace  for  a  copy  of  the 
record  of  the  former  conviction,  which  could  not  be 
obtained,  no  such  record  having  been  made  iip^  That 
the  case  was  then  deferred  till  the  9di  of  Sqftember^ 
upon  which  day,  in  pursuance  of  e  notice  given  to  the 
deputy  clerk  of  the  peaces  the  latter  attended  at  the 
Old  Bailey  with  the  docoments  touching  the  first  indict- 
ment, conviction,  and  sentence,  but  without  any  formal 
record  whereby  the  prisoner  could  substantiate  his  plea. 
That,  by  two  successive  orders  of  the  Court,  the  pri- 
soner was  remanded  from  session  to  session,  in  order 
that  he  might  obtain  the  copy  of  the  record;  and  that 
an  application  was  made  for  it  on. bis  behalf  at  the  Mid^ 
dlesex  sessions,  but  refused.  It  appeared  also  from  the 
affidavit  of  the  deputy  clerk  of  the  peace,  that  it  was  not 
usual  to  make  up  records  of  proceedings  at  the  time  of 
their  taking  place ;  that  no  record  of  the  conviction  of 
James  Bowman  had  been  made  up,  and  that  he  (the  clerk) 
believed  no  such  record  could  be  made  up,  inasmuch  as 
according  to  the  determination  of  the  justices,  the  said 
Court  of  quarter  sessions  of  the  peace  which  commenced 
on  the  1st  of  Juh/^  lapsed  on  the  following  day. 


1834. 


Tbm 


XWJiwdcwflf 
In  Re 

BoWMAlKi 


Sir  James  Scarlett  and  Barstow^  in  this  term  {January 
21st),  shewed  cause.  The  sessions  not  having  been 
properly  adjourned  on  the  2nd  of  Jidy^  it  is  impossible 
to  make  up  a  valid  record  of  the  conviction.  The  trial 
of  the  prisoner  was  without  authority,  and  every  con* 
viction  or  acquittal,  after  such  adjournment,  was  a 
nullity.  The  prisoner's  object  is  to  treat  the  record 
as  valid  for  the  purpose  of  pleading  autrefois  convict ; 

and 
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1834. 


Wrioley  against  Smith. 


nPHIS  was  an  action  of  assumpsit.     Plea,  general  Tbeionof 

-*•     -  4         1  .11/.  ^  -r*  .  J>S.  having 

issue.      At    the    trial    before   Gumey   B.   at   the  been  arrested, 

l4mca$hire  Spring  assizes  1833)  it  appeared   that  the  becoming  his 

defendant's  son,   having  been  arrested    for  35/.,   the  .igVed  an 

plaintiflF,  at  the  defendant's  request,  ^nd  upon  his  de-  fJJJ^^^j" *  5k. 

positing  40/.  in  the  hands  of  the  sheriff,  became  bail  from  all  liability 

^  ^  which  he  might 

for  the  defendant's  son,  and  that  the  plaintiff  having  incur  in  conse- 

quence:  Held^ 

afterwards  consented  to  allow  the  defendant  to  receive  that  as  one  of 

from  the  sheriff's  officer  the  40/.  deposited,  the  defend-  which  j.  s, 

fint  signed  the  following  undertaking: — *^I  the  un-  je^i^  himself 

dersigned  John  Smith  the  elder,  do  hereby  undertake  to  J^t  for*whi!!h 

bold   harmless  and  indemnified  John  Wrigley  of  and  ^"^^^•^'^' 

from  all  costs,   charges,  damages,   or  other  expenses  •"resud.  and 

or  liability  which  may  be  incurred  by  him,  or  arise,  have  amounted 

.  .  .  .  to  20/.,  the 

owing  to  and  in  consideration  of  the  said  John  Wrigley  subject-matter 

shaving  become  bail  for  my  son,  the  defendant  in  this  ment  must  have 

action."      The  plaintiff  having  incurred  costs  in  sur-  yakie%nd 

rendering  the  defendant's  son,  the  present  action  was  |beiefore*ir^^ 

brought.     It  was  objected  that  the  undertaking  ought  ^V'^f**  f  •*«"? 

o  •'  o        o  withm  the 

to  have  been  stamped.     The  learned  Judise  directed  a  •'>5G.8.  c.i  84. 

^  ^  tched,  parti. 

verdict  to  be  taken  for  the  plaintiff,  but  reserved  liberty 
to  move  to  enter  a  nonsuit. 


Blackbume  in  Easter  term  having  moved  accord- 

Alexander,  in  this  term  {January  28th),  shewed  cause. 

The  agreement  did  not  require  to  be  stamped,  by  the 

VoL.V.  4D  55G.S. 


Smith. 
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he  observed  that  the  enactment  imposing  the  duty  did        1834. 
not   operate   at  all   unless   the   subject  matter  of  the       ," 

^  •'  W»ICL1Y 

agreement  was  of  the  value  of  20/. ;  and  that  this  sup-  aRainst 
posed  that  the  value  of  the  contract  was  measurable  in 
order  to  ascertain  whether  the  subject  matter  did  or  did 
not  amount  to  20/.  In  Rex  v.  Enderby  {a\  on  appeal 
against  an  order  of  removal,  the  appellants,  to  shew 
that  the  pauper  served  more  than  forty  days  as  an  ap- 
prentice in  the  respondent  parish,  with  the  assent  of 
hb  master,  produced  a  written  paper  purporting  to 
certify  that  the  father  of  the  pauper  agreed  to  give  his 
master  85.  for  the  term  of  his  apprenticeship ;  and  it  was 
held  that  there  being  nothing  to  shew  that  the  subject 
matter  of  the  agreement  was  of  the  value  of  20/.,  it  did 
not  require  a  stamp.  So  here,  there  was  nothing  to 
shew  that  the  subject-matter  of  the  agreement  was  20/. 
[Tawiton  J.  The  party  was  arrested  for  35/.,  and  he 
could  not  have  been  legally  arrested  for  less  than  20/.] 
The  subject-matter  of  the  agreement  was  not  the  sum 
for  which  the  defendant's  son  had  been  arrested,  but 
the  liability  of  his  bail  to  pay  costs.  IPatieson  J.  Your 
argument  goes  to  shew  that  a  contract  of  indemnity 
would  never  require  a  stamp.  The  agreement  by  the 
defendant  is  to  hold  the  plaintiff  harmless  and  in- 
demnified from  all  costs,  charges,  damages  or  other 
expenses  or  liability  which  he  may  incur  in  consequence 
of  his  having  become  bail.  Now  one  of  those  liabilities 
was,  that  he  might  have  to  pay  the  debt  for  which  the 
defendant's  son  had  been  arrested.] 

Blackbume  contr^,  was  stopped  by  the  Court. 

(a)  ^B,^A<L  905. 

Denman 
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REGUL^  GENERALES. 
Hilary  Term^  4  W.  4. 

Whxrxas  it  is  provided  by  the  statafe  S&  4  IT.  4.  c.  42.  s.  I.  that  the    <7>  f'f  -«?/.? 
Jodgcsof  the  superior  courts  of  common  Imw  at  frei6ii»n<<»*,  or  u^  J-jrA/"    //fc^ 

or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  should  be  ^  *^''^*  -  .</f 
three,  should  and  might,  by  any  rule  or  order  to  be  from  time  to  time  by 
them  made,  in  term  or  vacation,  at  any  time  within  five  years  from  the 
time  when  the  said  act  should  take  effect,  make  such  alterations  in  the 
mode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering  and 
transcribing  pleadings,  judgments,  and  other  proceedings  in  actions  at 
law,  and  such  regulations  as  to  the  payment  of  costs,  and  otherwise,  for 
carrying  into  e£f^t  the  said  alterations,  as  to  them  might  seem  expedient, 
which  rules,  orders,  and  regulations  were  to  be  laid  before  both  houses  of 
parliament,  as  therein  mentioned,  and  were  not  to  have  effect  until  six 
weeks  after  the  same  should  have  been  so  laid  before  both  houses  of 
parliament,  but  after  that  time  should  be  binding  and  obligatory  on  the 
said  courts,  and  all  other  courts  of  common  law,  and  be  of  the  like  force 
and  effect  as  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  parliament : 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriving 
any  person  of  the  power  of  pleading  the  general  issue,  and  of  giving  the 
special  matter  in  evidence  in  any  case  wherein  he  then  was,  or  thereafter 
should  be  entitled  so  to  do  by  virtue  of  any  act  of  parliament  then  or 
thereafter  to  be  in  force : 

It  is  therefore  ordered,  that  fttnn  and  after  the  first  day  ot  EatUr  term 
next  inclusive,  unless  parliament  shall  in  the  mean  time  otherwise  enact, 
the  following  rules  and  regulations,  made  pursuant  to  the  said  statute, 
shall  be  in  force :  — 

First,  General  Rules  and  Regulations. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  tlx^l  -ifZt^ 
day  of  the  month  and  year  when  the  same  was  pleaded,  and  shall  bear  no 
other  time  or  date,  and  every  declaration  and  other  pleading  shall  also  be 
entered  on  the  record  made  up  for  trial,  and  on  the  judgment  roll,  under 
the  date  of  the  day  of  the  month  and  year  when  the  same  respectively 
took  place,  and  without  reference  to  any  other  time  or  date,  unless  other- 
wise specially  ordered  by  the  Court  or  a  Judge. 

Vol.  V.  a  2.  No 
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So  counts  for  not  aecepting  and  p«ying  for  goods  told,  and  for  the  1884* 

price  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  i— 

allowed.  7/^*-^^      >/< 

But  co«nts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the 
ooosideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be 
considered  as  founded  on  distinct  subject-matters  of  complaint,  for  the 
debt  and  the  sen^ty  are  different  contracts ;  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

But  a  count  upon  a  policy  of  insurance  and  a  count  for  money  had 
and  received,  to  recover  badL  the  premium,  upon  a  contract  implied  by 
law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

But  a  count  for  frdght  upon  a  charter-party,  and  for  freight  pro  nxk 
itineris  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land, 
for  the  same  time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied 
statements  of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  and 
place,  are  not  to  be  allowed. 

Where  several  debts  are  alleged,  in  indebitatus  assumpsit,  to  be  due  in 
respect  of  several  matters ;  ex.  gr.,  for  wages,  work,  and  labour  as  a  hired 
servant,  work  and  labour  generally,  goods  sold  and  delivered,  goods 
bargained  and'  sold,  money  lent,  money  paid,  money  had  and  received, 
and  the  like,  the  statement  of  each  debt  is  to  be  considered  as  amounting 
to  a  several  count,  within  the  meaning  of  the  rule  which  forbids  the  use 
of  several  counts,  though  one  promise  to  pay  only  is  alleged  in  consider- 
ation of  all  the  debtB. 

Provided  that  a  count  for  money  due  on  an  account  stated,  may  be 
joined  with  any  other  count  for  a  money  demand,  though  it  may  not  be 
intended  to  establish  a  distinct  subject-matter  of  complaint  in  respect  of 
each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered 
as  precluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the 
same  contract,  in  the  same  count. 

Ex.  gr.  —  Fleas,  avowries,  and  cognizances,  founded  on  one  and  the 
same  principal  matter,  but  varied  in  statement,  description,  or  drcum^ 
stances  only  (and  pleas  in  bar,  in  replevin,  are  within  the  rule),  are  not 
to  be  allowed. 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both  pleas  of  pay- 
ment, varied  in  the  circumstance  of  time  only,  and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are 
distinct,  and  are  to  be  allowed. 

a  2  Pleas 


IK  THE  Fourth  Year  of  WILLIAM  IV. 

cogniamce,  a  Terdict  and  judgment  shall  pass  against  him  upon  each  I8S4* 

count,  plea,  avowry,  or  cognisance,  which  he  shall  hare  so  fiuled  to 


blish,  and  he  shall  be  liable  to  the  other  party  ibr  all  the  costs  occasioned  .>*^«  :<''  '  ^'^ 
by  such  count,  plea,  avowry,  or  cognisance,  including  those  of  the  eridencQ^  .7.^/'/*  ^  3 
as  well  as  those  of  the  pleadings;  and,  further,  in  all  cases  in  which  an  '  'y     '  yf 

application  to  a  Judge  has  been  made  under  the  preceding  rule,  and  any     '  -^ 

count,  plea,  avowry,  or  cognisance  allowed  as  aforesaid,  upon  the  ground     'rjt  ^    , 
that  some  distinct  subject-matter  of  complaint  was  bon&  fide  intended  to     '  - ^^  o  ^ 

be  established  at  the  trial  in  respect  of  each  count  so  allowed,  or  some     *  '^ 

distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  ^OcC  i.  ^  .  J^  / 
cogniaance  so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial  is  had» 
shall  be  of  opinion  that  no  such  distinct  subject-matter  of  complaint  was 
bon&  fide  intended  to  be  established  in  respect  of  each  count  so  allowed,  or 
no  such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry, 
or  cognizance  so  allowed,  and  shall  so  certify  before  final  judgment,  such 
party  so  pleading  shall  not  recover  any  costs  upon  the  issue  or  issues 
upon  which  he  succeeds,  arising  out  of  any  coimt,  plea,  avowry,  or  cog- 
nizance with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall,  in  all  cases,  be  stated  in  the  margin  of 
m  declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff; 
and  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  sub- 
aequent  pleading. 

Provided  that,  in  cases  where  local  description  is  now  required,  such 
local  description  shall  be  given. 

9.  In  a  plea,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of 
the  whole  action  generally,  it  shall  not  be  necessary  to  use  any  allegation 
of  actionem  noo,  or  to  the  like  effect,  or  any  prayer  of  judgment;  nor  shall 
it  be  necessary,  in  any  replication  or  subsequent  pleading,*  intended  to  be 
pleaded  in  maintenance  of  the  whole  action,  to  use  any  allegation  of 
<<  predudi  non,"  or  to  the  like  effect,  or  any  prayer  of  judgment ;  and 
all  pleas,  replications,  and  subsequent  pleadings,  pleaded  without  such 
formal  parts  as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as 
pleaded  respectively  in  bar  of  the  whole  action,  or  in  maintenance  of  the 
whole  action.  Provided  that  nothing  herein  contained  shall  extend  to 
cases  where  an  estoppel  is  pleaded. 

10.  No  formal  defence,  shall  be  required  in  a  plea,  and  it  shall  com- 
mence as  follows :  —  *<  The  said  defendant,  by  ,  his  attorney, 
[or,  *<  in  person,**  &c.]  says  that  ** 

11.  It  shall  not  be  necessary  to  state,  in  a  second  or  other  plea  or 
avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the  form 
of  the  statute,  or  to  that  effect. 

1 2.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  ai 
if  a  protestation  had  been  made. 

a  3  13.  AU 
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case,  to  tax  his  costs  of  suit,  and,  in  case  of  nonpayment  thcfcof  within  18S4. 

forty-eight  hours,  to  sign  judgment  for  bis  costs  of  suit  so  taxed,  or  the  ,.^_ 

plaintiff  may  reply  **  that  he  has  sustained  damages  [or,  **  that  the  defend- 
ant is  indebted  to  him,"  as  the  case  may  be,]  to  a  greater  amount  than  the     /"^  ^  ^  "3^^ 
said  sum ;  *'  and  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to  judgment,   and  his  costs 
of  suit. 

20.  In  all  cases  under  the  8  &  4  Tf.  4.  c.  42.  s.  10.,  in  which,  after  a 
plea  in  abatement  of  the  non-joinder  of  another  person,  the  plaintiff  shall, 
without  having  proceeded  to  trial  on  an  issue  thereon,  commence  another 
action  against  the  defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded,  and  the  person  or  persons 
named  in  such  plea  in  abatement  as  joint  contractors,  the  commencement 
of  the  declaration  shall  be  in  the  following  form :  — "  [Venue.]  A»  B.,  by 
E.  F.,  his  attorney  [or,  '*  in  his  own  proper  person,'*  &c.],  complains  of 
C.  D.  and  G.  H,,  who  have  been  summoned  to  answer  the  said  A.  P., 
and  which  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non-joinder 
of  the  said  G*  H»y*  &c  [the  same  form  to  be  used,  mutatis  mutandis,  in 
cases  of  arresC  or  detainer]. 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent, 
or  executors  or  administrators,  or  persons  authorised  by  act  of  Parliament 
to  sue  or  be  sued  as  nominal  parties,  the  character  in  which  the  plaintiff 
or  defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any 
case  be  considered  as  in  issue,  unless  specially  denied. 


ttXtl,      5// 


Pleadings  in  particular  Actions. 

L  jfsiumptit* 

In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory 
notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of     /-^  ^^'[-  '    ^^^^ 
the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by  law. 

Ex.  gr.  —  In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial 
of  the  fact  of  the  warranty  having  been  given  upon  the  alleged  con- 
sideration, but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription  to  the  alleged  policy  by  the  defendant,  but 
not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailers,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any 
express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bail- 
ment or  employment  as  would  raise  a  promise  in  law  to  the  effect 
alleged,  but  not  of  the  breach.     In  an  action  of  indebitatus  assumpdt  for 

a  4  goods 
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III.  DeHime.  1894. 

The  plea  of  oon  detinet  shall  operate  as  a  denial  of  the  detentioii  of         ^^^^^ 

the  goods  by  the  defendant,  but  not  of  the  plainti£r*B  property  thereiB'; 

and  no  other  defence  than  such  denial  shall  be  admissible  under  that  pica. 

I 

IV.  In  Case. 

1.  In  actions  on  the  case^  the  plea  of  not  guilty  shall  operate  as  a  ^  ^  /v      // 
denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  J.'*^'^-      //P3 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce-  A 0^f*^.      ^/,^ 
ment;  and  no  other  defence  than,  such  denial  shall  be  admissible  under  7  «/f /t/    ^sj^ 
that  plea:  all  other  pleas  in  denial  shall  take  issue  on  some  particular  ^      '     jX>- 
matter  of  fact  alleged  in  the  declaration.     Ex.  gr.  —  In  an  action  on 

the  case  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an 
oflfensiTe  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  that 
the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial 
of  the  plaint]ff*s  occupation  of  the  house.  In  an  action  on  the  case  fbr 
obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  ob- 
struction only,  and  not  the  plaintiff's  right  of  way ;  and,  in  an  action  fbr 
converting  the  plaintiff's  goods,  the  conyersion  only,  and  not  the  plain- 
tiff's title  to  the  goods.  In  an  action  of  slander  of  the  plaintifl^  in  his 
office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
aame  extent  precisely  as  at  present,  in  denial  of  speaking  the  word%  of 
•peaking  them  maliciously,  and  in  the  sense  imputed,  and  with  rcfincaae 
to  the  plaintiff's  office,  profession,  or  trade ;  but  it  will  not  operate  as  a 
denial  of  the  fisct  of  the  plaintiff  holding  the  office,  or  being  of  the  profiea- 
aion  or  trade  alleged.  In  actions  for  an  escape^  it  will  operate  as  a  denial 
of  the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  dabt, 
judgment,  or  preliminary  proceedings.  In  this  form  of  action  against  a 
carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or 
damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier 
for  hire,  or  ot  the  purpose  for  which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially, 
as  in  actions  of  assumpsit. 

V.  In  TfMpaw. 

1.  In  actions  of  trespass  quare  clausum  fregit,  the  close  or  place  in 
which,  &c.  must  be  designated  in  the  declaration  by  name  or  abuttals,  or 
other  description ;  in  failure  whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  firegit,  the  plea  of  not  guilty 
shall  operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged 
in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession  or 
right  of  possession  of  that  place,  which,  if  intended  to  be  denied,  must 
be  traversed  specially. 

8.  In 
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A.  B.,  who  is  an  In&nt  within  the  age  of  twenty-one  yean,  as  the  next  I834. 

friend  of  the  said  ji,  P.,  as  the  case  may  be],  complains  of  C.  2>.»  who  ^.._ 

has  been  summoned  to  answer  the  said  A,  B»  [or,  arrested  or  detained  in 

custody],  by  virtue  [or,  senred  with  a  copy,  as  the  case  may  be,]  of  a  writ 

issued  on  *  the  day  of  ,  in  the  year  of  our  Lord   *  Date  of  first 

18     ,  out  of  the  Court  of  our  Lord  the  King  before  the  King  himself,  at   ^"^t. 

Westmkuler  [or,  out  of  the  Court  of  our  Lord  the  King  before  his 

Justices  at  JFettmmtier,  or,  out  of  the  Court  of  our  Lord  the  King  before 

the  Barons  of  his  Exchequer  at  Waimintterf  as  the  case  may  be],  for 

that 

[Copy  the  declaration  from  these  words  to  the  end,  and  the  plea  and 
subsequent  pleadings,  to  the  joinder  of  issue.] 

Thereupon  the  sheriff  is  commanded  that  he  cause  to  come  here,  on  the 
day  of  ,  tweWe,  &&,  by  whom,  &c.,  and  who  neither, 

ftc,  to  recognise,  &c.,  because  as  well,  &c. 

No.  2. 
Form  ofNiti  Prius  Record,  in  the  Kinge  Bench,  Common  Pleas,  or 

Exchequer* 
[The  pladta  are  to  be  omitted.     Copy  the  issue  to  the  end  of  the 
award  of  the  venire,  and  proceed  as  follows :  — ] 

Afterwards,  on  the  **  day  of  ,  in  the  year  ,  ^Xesteofdis- 

the  jury  between  the  parties  aforesaid  is  respited  here  until  the*^  tringas,  or 

day  of  ,  unless  shaU  first  come  ^»»be»B  corpoim. 

onthe-  dayof  ,  at  ,  according  to  ^^^  ^^ 

the  form  of  the  statute  in  such  case  made  and  provided  for  default  of  the  q^  habeas  cor- 

jurors,  because  none  of  them  did  appear.     Therefore  let  the  sheriff  have  ponu 

the  bodies  of  the  said  jurors  accordingly.  **^  ^^  day  of 

[The  postea  is  to  be  in  the  usual  form.]  sittings,  or 

^        *^  -I  commission  day 

of  assises. 
No.  3. 

Form  of  Judgment /or  the  Plaintiff' in  Jssumpsit. 

[Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  lia 
follows :  — ] 

Afterwards,  the  jury  between  the  parties  is  respited  until  the^  c  Return  of 

day  of  ,  unless  shall  first  come   distringas,  or 

on  the'  dayof  ,  at  ,  according  to  the  form  of  the   1»1>«m  corpora. 

statute  in  that  case  made  ^nd  provided  for  default  of  the  jurors,  because     J^^  ^  "^ 

tings,  or  msi 
none  of  them  did  appear.  nrius. 

Afterwards,  on  the  *  day  of  ,  come  the  parties  . 

aforesaid,  by  their  respective  attornies  aforesaid  [or  as  the  case  may  be],   ^^^  ^-^  iudir- 

and  ,  before  whom  the  said  issue  was  tried,  hath  sent  hither   ment. 

his  record  had  before  him  in  these  words :  — 

[Copy  postea.] 

Therefore  it  is  considered,  that  the  said  J,  B.  do  recover  against  the  said 

C  D,  bis  said  damages,  costs,  and  charges  by  the  jurors  aforesaid,  in  form 

aforesaid, 
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and  when  the  same  shaUhaTe  been  tried  in  nianneraforesud,  we  conui^  18S4« 

jou  that  jou  make  known  to  us  at  Wettmhuler  [or,  to  our  Justices  at  ....... 

Weshnhuier;  or,  to  the  Barons  of  our  said  Exchequer,  as  the  case  may  be] 
what  shall  hare  been  done  by  Tirtue  of  thb  writ,  with  the  finding  of  the 
jury  hereon  indorsed,  on  the  di^  of  next.  Witness 

,  at  Watmbuter,  the  day  of  , 

in  the  year  of  our  reign. 

No.  6. 
Form  of  Indortewient  tkereon  of  the  Verdict. 

Afterwards,  on  the  *  day  of  ,  in  the  year  ,  *DayoftriaL 

before  me,  sheriff  of  the  county  of  [or.  Judge  of  the  Court  of  ,  ] 

,  came,  as  well  the  within  named  plaintiff  as  the  within  named 
defendant,  by  their  respective  attomies  within  named  [or  as  the  case  may 
be] ;  and  the  jurors  of  the  jury  by  me  duly  summoned,  as  within  commanded, 
also  came,  and,  being  duly  sworn  to  try  the  said  issue  within  mentioned,  on 
thetraatfa  said,  that 

No.  7. 

Form  of  Indortement  tkereon,  m  caee  a  ^otttuii  tatet  place. 

[  After  the  words  **  duly  sworn  to  try  the  iasue  within  mentioned,**  proceed 
as  follows :  — ] 

and  were  ready  to  give  their  Terdict  in  that  behalf;  but  the  said  jf.  B,, 
being  solemnly  called,  came  not,  nor  did  he  further  prosecute  his  said  suit 
against  the  said  C.  D, 

No.  8. 
Form  of  Judgment  fir  the  Plaintif  after  Tried  hy  the  Sheriff: 

[Copy  the  issue,  and  then  proceed  as  follows :  — ] 

Afterwards,  on  the  **  day  of  ,  In  the  year  ,  came   ^  Day  of  sign- 

the  parties  aforesaid,  by  their  respective  attornies  aforesaid  [or  as  the  case  ^  judgmant. 
may  be],  and  the  said  sheriff  [or,  Judge,  as  the  case  may  be]  before  whom 
the  said  issue  came  on  to  be  tried,  hath  sent  hither  the  said  last-mentioned 
writ,  with  an  indorsement  thereon;  which  said  indorsement  is  in  these 
words ;  to  wit, 

[Copy  the  indorsement.] 

Therefore  it  is  considered,  &c.  [in  the  same  form  as  before]. 
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m  which  the  action  is  brought;  and  the  defendant  shall  deliver  copies  to  lfiS4< 

the  other  two  Judges  of  the  Court  next  in  seniority ;  and  in  defiiult  ^^^^ 

thereof  by  either  party,  the  other  party  may,  on  the  day  following,  deliver 

such  copies'  as  ought  to  have  been  so  delivered  by  the  party  making  de-  2^^Z  "79^ 

fault ;  and  the  party  making  default  shall  not  be  heard  until  he  shall  have 

paid  for  such  copies,  or  deposited  with  the  Clerk  of  the  Rules  in  the  King's 

Bench  and  Exchequer,  or  the  Secondary  in  the  Common  Pleas,  as  the 

case  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in 
■Bother  Court,  he  shall,  in  the  margin  of  such  plea,  state  the  date  of  such 
judgment,  and,  if  such  judgment  shall  be  in  a  Court  of  Record,  the 
number  of  the  roll  on  which  such  proceedings  are  entered,  if  any; 
and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  fidsely  stated  by 
the  defendant,  the  plaintiff,  on  producing  a  certificate  from  the  proper 
officer,  or  person  having  the  custody  of  the  records  or  proceedings  of  the 
Court  where  such  judgment  is  alleged  to  have  been  recovered,  that  there 
b  no  such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or  a 
Ju4ge. 

9.  No  writ  of  error  shall  be  a  supersedeas  of  execution  until  service  of 
the  notice  of  the  allowance  thereof,  containing  a  statement  of  some  par- 
ticular ground  of  error  intended  to  be  argued. 

Provided  that,  if  the  error  stated  in  such  notice  shall  appear  to  be  frivo- 
lous, the  Court,  or  a  Judge  upon  summons,  may  order  execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary ;  but 
the  plaintiff  in  error  shall,  within  twenty  days  after  the  allowance  of  the 
writ  of  error,  get  the  transcript  prepared  and  examined  with  the  Clerk  of 
the  Errors  of  the  Court  in  which  the  judgment  is  given,  and  pay  the 
transcript  money  to  him  ;  in  default  whereof,  the  defendant  in  error,  his 
executors  or  administrators,  shall  be  at  liberty  to  sign  judgment  of  non 
pros.  The  Clerk  of  the  Errors  shall,  after  payment  of  the  transcript 
money,  deliver  the  writ  of  error,  when  returnable,  with  the  transcript 
annexed,  to  the  Clerk  of  the  Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  scire 
facias  quare  executionem  non,  shall  be  necessary,  in  order  to  compel  an 
assignment  of  errors ;  but,  within  eight  days  after  the  writ  of  error,  with 
the  transcript  annexed,  shall  have  been  delivered  to  the  Clerk  of  the 
Errors  of  the  Court  of  Error,  or  to  the  Signer  of  the  Writs  in  the  King's 
Bench,  in  cases  of  error  to  that  Court,  or  within  [twenty  days  after  the 
allowance  of  the  writ  of  error,  in  cases  of  error  coram  nobis,  or  coram 
vobis,  the  plaintiff  in  error  shall  assign  errors;  and  in  failure  to  assign 
errors,  the  defendant  in  error,  his  executors  or  administrators,  shall  be 
entitled  to  sign  judgment  of  non  pros. 

12.  The 


/x  a  *  i- 
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party  shall  be  at  liberty  to  enter  the  proceedings  in  error  on  the  judgment  •    1 8S4« 
roll  remaining  in  the  Court  below,  on  a  certificate  of  a  Clerk  of  the  - 

Errors  of  the  Exchequer  Chamber  of  the  judgment  given,  for  which  a  fee 

of  S«.  4<2.,  and  no  more,  shall  be  charged.  ^O  7-  t    Q^t 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the 
defendant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian, 
notwithstanding  the  general  rule  of  Tniuty  Term,  1  IT.  4.  <.  12. 

18.  It  shall  not  be  necessary  to  repass  any  nisi  prius  record  which  shall 
have  been  once  passed,  and  upon  which  the  fees  of  passing  shall  have  been 
paid.  And  if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and 
return  of  the  distringas  or  habeas  corpora,  or  of  the  clause  of  nisi  prius, 
the  same  may  be  done  by  the  order  of  a  Judge,  obtained  on  an  application 
ez  parte. 

19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 

SO.  Either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial, 
may  give  notice  to  the  other,  either  in  town  or  country,  in  the  form 
hereto  annexed,  marked  A,  or  to  the  like  effect,  of  his  intention  to  adduce 
in  evidence  certain  written  or  printed  documents ;  and  unless  the  adverse 
party  shall  consent,  by  indorsement  on  such  notice,  within  forty-eight 
hours,  to  make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  show  cause  before  a 
Judge  why  he  should  not  consent  to  such  admission  ;  or,  in  case  of  re- 
fusal, be  subject  to  pay  the  costs  of  proof.  And  unless  the  party  required 
shall  expressly  consent  to  make  such  admission,  the  Judge  shall,  if  he 
think  the  application  reasonable,  make  an  order  that  the  costs  of  proving 
any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial  to 
the  satisfiiiction  of  the  Judge,  or  other  presiding  oflBcer,  certified  by  his 
indorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever  may 
be  the  result  of  the  cause. 

Provided  that,  if  the  Judge  shall  think  the  application  unreasonable,  he 
shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry  or  examin- 
■tioa  of  the  documents  intended  to  be  offered  in  evidence,  and  give  such 
directions  for  inspection  and  examination,  and  impose  such  termi  upon 
the  party  requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  shall 
order  the  same  to  be  made. 

No  costs  qX  proving  any  written  or  printed  document  shall  be  allowed 
to  any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial, 
unless  he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party 
shall  have  refused  or  neglected  to  make  such  admission,  or  the  Judge  shall 
have  indorsed  upon  the  summons,  that  he  does  not  think  it  reasonable  to 
require  it. 

Vol.  V.  b  A  Judge 
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Copies. 


1834. 


Description  of  Documents. 


Original  or  Duplicste 
served,  sent,  or  de- 
livered, when,  how, 
and  by  whom. 


Register  of  baptism  of  A»  B. 


in  the  parish  of  X. 


:} 


1st  Jan.  1808. 


{Sent by  General  Pott, 
2d  Feb    1828. 


l^otice  to  produce  papers 


1st  March  1888. 


of  a  judgment  of  the  "I  ^  .  . 

t  of  King's  Bench,  in  I  ^^  *^' 

don,  J.  S.  V.J.N.    J      *^^^- 


Served  2d  AforcA  1888, 
on  defendant's  at- 
torney, by  E.  F. 
of 


Record  of  a  judgment  of  the ' 

Court 

an  action, 
Letters  patent  of  King  Charie* 

II.  in  the  Rolls'  Chapel 


•} 


1st  .Tan.  1680. 


HILARY  VACATION. 

DIRECTIONS  to  taxing  Officers  as  to  all  Writs  issued  on 

or  after  the  1 5th  March  1834. 
In  all  actions  of  assumpsit,  debt,  or  covenant,  where  the  sum  recovered, 
or  paid  into  Court  and  accepted  by  the  plaintiff  in  satisfaction  of  his 
demand,  or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
exceed  20^  without  costs,  the  plaintiff's  costs  shall  be  taxed  according  to 
the  reduced  ncale  hereunto  annexed.  Provided  that  in  case  of  trial  before 
a  judge  of  one  of  the  superior  courts,  or  judge  of  assise,  if  the  judge  shall 
certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before  him,  and 
i^ot  before  a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed 
upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer  to  be 
taxed,  it  shall  be  stated  whether  the  sum  recovered,  accepted,  or  agreed 
to  be  paid,  exceeds  the  sum  of  90L  or  not,  in  the  following  form :  — 

«  Debt  above  2(V." 
«  Debt  20^.  or  under." 

The  Officers  of  the  Exchequer  to  allow  no  incipiturs  of  judgment  on 
paper,  and  mark  the  judgment  on  the  posted 

Three  shillings  and  four-pence  to  be  allowed  for  drawing  the  judg- 
ment in  all  cases. 

£very  brief  sheet  to  contain  eight  folios  at  the  least,  which  are  to  be 
paid  for  at  the  rate  of  6s.  8d.  per  sheet  for  drawing,  and  Ss.  Ad,  copying. 

For  every  witness  the  allowance  for  travelling  to  be  the  expense 
actually  paid,  not  exceeding  Is.  a  mile,  unless  under  special  circum- 
stances. 

Vol.  V.  •  b  2     •  No 
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IN  THE  Fourth  Year  of  WILLIAM  IV.  xxi 

1834. 
Copy  and  Sorice        ...... 

Making  Minutes  of  Eridence  for  the  bearing        ... 
Attending  to  enter  the  Cause  -  ... 

Fkid  part  of  the  Sheriff  *8  Fee  on  leaving  the  same  (No  more 

to  be  paid  if  the  Record  be  withdrawn  before  Trial.) 
Attending  Court  on  Trial  ... 

Paid  rest  of  Fees  of  Trial  ..... 

Notice  of  taxing  ..... 

AflBdavit  of  Increase  .... 

Paid  filing  Affidavit  (whether  Town  or  Country) 
Bill  of  Costs  and  Copies  ...  .        . 

Attending  taxing  .  .... 

Paid  taxing  (in  K.  B.  and  Exchequer)  -  .         - 

Drawing  Judgment  .... 

Entering  on  Roll  at  Ad,  per  folio  -  -  - 

Paid  Roll  -  -  .  .  -.00  10 

Paid  Entries  (as  before) 
Paid  Judgment  Fee  and  Docket  (as  before) 

Attending  thereon  >  .  -  .  .034 

Term  Fee  -  -  -  -  -         -    0  10    O 

LeUen  in  CoutUfy  Catue* 

Under    iK)  miles  -  -  .  .    0     S    O 

Above     50  miles  -  -  .  .040 

Above  100  miles        -  -  -  .-060 

JFhere  Fu  Feu  and  Warrani  thereon;  wu 

In  Town  -  -  -  -  -080 

In  Country  -  -  -  -    0  13    O 

SCHEDULE  III. 

Where  Cause  is  tried  at  Niri  Prius,  and  Verdict  fir  220^ »  or  under. 

Ingrossing  Record  (Fo.  14.) 

Parchment 

Paid  Sealing 

Attending  thereon 

Copy  Particulars  to  annex 

Venire 

Paid  return 

Attending  thereon 

Distringas 

Paid  return  (about) 

Attending  thereon 

Subpcena 

Copy  and  Service 
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Instructions 

REGUL^  GEMERALES,  HILARY  VACATll 


loMnictioDs  for  Brief 

Briaf  uid  Copy  (and  no  man) 

Atlanding  to  enld  Came 

Paid  eDteriog  (abont) 

CouDseL  (m  uiual) 

Atlaniliiig  Court  on  Trial 

F*id  fee*  on  TVial  (about) 

Foitea 

Notice  of  taiing 

Affidarit  of  Increaw 

Paid  filing  lanie 

Bill  of  Coati  and  Copy 

Attending  tai[Dg 

Faid  taiJDg,  (in  K.  B.  and  Eiehaqncr]  aa  in 

Drawing  Judgment 

Entering  OD  Roll  at  id.  about  19  Fo. 

Paid  Roll 

Pud  Judgment  Fee  and  Docket 

Attending  (bereon 

Tern  Fee  -  -  ■ 


LtUtrt  tH  Cmimtry  (at  ta  ifitfaiicc'. 
CoUi  not  to  bt  taxed  until  Judgment  vgned,  unteaa  tbe  pi 
pranuM  witboul  Judgment. 

Wbere  Pi.  Pa.  and  Wamnt  (ai  bafiire) 


Rule  Office,  K.  B. 

6.  ;^nni>niri  /no- 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABUTTALS,  DESCRIPTION  OF, 
IN  LEASE. 

See  Lease,  !• 


ACTION. 

See  Partnership,  1,  2. 


ACTION,    COMMENCEMENT 

OF. 

See  Ikclosure  Act,  1. 


ACTION  ON  THE  CASE. 

1.  A.  erected  a  mill  in  1823  on  his 
own  land,  the  former  owner  of 
which  had  for  twenty  years  be- 
fore 1818  appropriated  the  water 
of  a  stream  running  through  it, 
to  the  purposes  of  watering  his 
cattle  and  irrigating  his  land.  In 
1816,  B,  had  erected  a  mill  near 
the  same  stream,  and  the  owner 
and  occupier  of  A.'s  land  then 
gave  a  parol  licence  to  B.  to  make 
a  dam  at  a  particular  spot,  and 
take  what  water  he  pleased  from 
that  point,  which  water  was  so 
Vol.  V. 


taken,  and  returned  by  pipes  into 
the  stream  above  the  spot  where 
A»*8  mill  was  afterwards  erected. 
In  1818  JB,y  without  licence,  con- 
veyed part  of  the  water  which 
had  before  flowed  into  the  stream 
from  certain  springs,  into  a  re« 
servoir  for  the  use  of  his  mill. 
In  1828,  A.  appropriated  to  the 
use  of  his  mill  all  the  surplus 
water  which  flowed  through  and 
over  the  dam,  and  which  was  not 
conducted  into  the  reservoir.  In 
1829,  A.  demolished  the  dam 
erected  by  J9.,  and  gave  him 
notice  not  to  divert  the  water. 
B.  then  erected  a  new  dam  lower 
down  the  stream,  and  by  means 
of  it  diverted  from  ^.'s  mills,  at 
some  times,  all  the  water  before 
appropriated  by  A'l  at  others,  a 
part  of  it;  and  the  water  when 
returned  into  the  stream,  was  in 
a  heated  state:  Held,  on  special 
verdict. 

First,  that  whether  the  right  to 
the  use  of  flowing  water  be  m  the 
first  occupant,  or  in  the  possessor 
of  the  land  through  which  it  flows, 
was  entitled  to  the  surplus  water.; 
for  he  was  first  occupant  of  that, 
and  also  owner  and  occupier  of 

c  the 


APPEAL. 


ARBITRAMENT. 


ADMITTANCE. 
See  Copyhold,  2}  3. 

ADOPTION     OF     ROAD     BY 
PARISH. 

See  Highway. 

AFFIDAVIT    TO   HOLD    TO 

BAIL. 

See  Practice,  12. 

AGREEMENT. 
See  Pleading,  5.  7-    Practice,  7. 

ALDERMAN. 
See  Mandamus,  1. 

AMENDMENT. 
See  Pleading,  1. 

ANNUITY. 
See  Devise,  2.    Judgment. 

APPEAL. 

See  Mandamus,  3,  4.  7.    Sessions. 

The  parish  of  Bishop  Wearmouih 
has  no  overseers  oi  the  poor ;  but 
contains  several  townships,  sepa- 
rately maintaining  their  own  poor, 
and  having  distinct  ovorseers. 
Two  of  these  townships  are  called 
Bishop  Wearmouth  and  Bishop 
Wearmouth  Panns.  Paupers, 
whose  settlement  was  in  Bishop 
Wearmouth  Pannsy  were,  by  an 
order  of  justices,  directed  to  be 
removed  to  the  parish  of  Bishop 
Wearmouth,  The  order  was 
served  on  the  overseer  of  Bishop 
Wearmouth  Panns,  who  refused 
to  receive  the  paupers  (on  the 
ground  that  that  township  was 
not  named  in  the  order)  unless 
certain  expences    were   waived. 


This  being  refused,  the  paupers 
were  taken  away.  The  removing 
parish  afterwards  served  the 
churchwarden  of  the  toAo/e  parish 
of  Bishop  Wearmouih  with  the 
order,  and  delivered  the  paupers 
to  him.  The  latter  took  the 
paupers  to  the  workhouse  of 
Bishop  Wearmouih  township* 
where  they  were  maintained : 

Held  by  Denman  C.  J.  and 
Littledale  J.,  Taunton  and  Patte* 
son  Js.,  dubitantibusy  that  the 
inhabitants  of  the  township  of 
Bishop  Wearmouth^  although  they 
were  not  bound  to  maintain  the 
pauper  under  the  order,  had  rea- 
sonable ground  for  thinking  that 
they  might  be  aggrieved  by  it, 
and  therefore  were  entitled  to 
appeal.  The  King  v.  The  In- 
habitants  of  Bishop  Wearmouth^ 
i/.4  W.if.  Page  942 

APPORTIONMENT  OF  RENT. 
See  Lease,  2. 

APPURTENANCES. 
See  Way. 

ARBITRAMENT. 
See  Stoppage  in  transitu,  2. 

1.  A  replevin  suit,  and  all  matters 
in  difference  touching  the  distress, 
were  referred  to  arbitration ;  the 
costs  of  the  suit  to  abide  the 
event.  The  arbitrator  awarded, 
that  the  rent  was  14^9  and  that 
61.  were  due  for  rent  at  the  time 
of  the  distress ;  that  the  plaintiff 
in  replevin  should  pay  the  defend- 
ant 6l*9  and  that  the  action  should 
be  no  further  prosecuted.  It  did 
not  appear  for  what  rent  the  de- 
fendant had  avowed : 

Held,  that  the  award  did  not 
shew  who  ought  to  pay  the  costs, 
which  were  to  abide  the  eveot  of 

c  2  the 


ARREST. 


ATTORNEY, 


XXYll 


latter  could  not  be  said  to  have 
refused  till  the  proposal  had  been 
made,  and  a  mere  omission  by 
him  to  nominate  a  place  did  not 
justify  carrying  him  immediately  |  ] 
to  gaol.  Simpson  v.  Benton,  T, 
3  W.  4.  Page  35 

2.  Plaintiffs  having  obtained  a  ver- 
dict against   defendant   under  an 
award,  in  a  cause   in  K.  B.,  the 
Court    of   Chancery,     upon     bill 
filed,    and    matter  appearing   on 
the  award  itself,  granted  an  in- 
junction    to    stay    further     pro- 
ceedings.    Plaintiffs   nevertheless 
signed  judgment,    and  took    de- 
fendant   in    execution.      On    ap- 
plication to  this  court  for  a  rule 
nisi   to   discharge    the   defendant 
out  of  custody,   (it  being  stated 
amongst    other   things,    that   the 
plaintiffs  could  not  be  met  with 
for  the  purpose  of  attaching  them 
by  process  out  of  Chancery,)  this 
Court  refused  to  interfere.     Fore- 
man &  Lloyd  V.  Jei/es,  Jf.  4  W.  4. 

835 
3.  A  person  having  made  a  motion 
in   a  cause   to  which   he   was  a 
party,  left  the   court,  and  in  his 
way  home  called  at  an  office  where 
he   kept   his  papers,  but  did  nut 
reside,  to  refresh  himself  and  sort 
his   papers  :   he   remained    there 
between  one  and  two  hours,  and 
then  lefl  the  office,  and  went  into 
a  tailor's  shop  in  the  same  street, 
intending,    however,    to    proceed 
home  immediately,  and  being  on 
his  way  thither  when  he  so  de- 
viated.    As   soon  as  he   entered 
the  shop,  he  was  arrested  by  a 
sheriff's  officer,  who  had  watched 
him  from  the  court : 

Held  that  the  privilege  of  the 
party,  redcundo  from  the  court, 
had  not  ceased  when  he  was  ar- 
rested, and  that  he  was  entitled  to 
be  discharged.  Pitt  v.  Coomesy 
If.  4  W.  4.  1079 


ASSUMPSIT. 
See  Lien. 

.  Defendant  was  office-keeper  of  an 
Exeter  and    London   coach,  and 
servant  to  C,  a  proprietor  at  Ex- 
eter, where  the  office  kept  by  the 
defendant  was.     Defendant  from 
time  to  time  made  up  accounts  of 
the  shares  of  profits  due  to  the 
several  proprietors,  and  sent  them 
to  those  parties,  takine  the  money 
from  a  balance  of  C.  s  which  he 
had  in  hand.      On  one   occasion 
defendant  sent  to  plaintiff,  a  pro- 
prietor, a    packet   purporting   to 
contain  23/.,   which   was  due  to 
him,  but  in  reality  containing  20/. 
only.     Plaintiff  sued  defendant  for 
3/.  had  and  received  to  his  use : 

Held  that  defendant  was  not 
liable,  there  being  no  privity  of 
contract  between  him  and  the 
plaintiff;  and  that  he  was  not  pre- 
cluded from  this  defence  by  hav- 
ing told  the  plaintiff  (after  action 
brought)  that  he,  defendant,  had 
had  the  23/.  of  C,  and  sent  it  to 
the  plaintiff,  and  debited  C.  with 
it.    HoweU  V.  Batty  M.  4   W.  4. 

Page  504 
2.  A  brewer,  who  delivered  beer 
to  be  used  in  a  particular  public- 
house  on  the  credit  of  a  person, 
not  the  licensed  keeper  of  the 
house,  may  maintain  an  action 
against  the  latter  for  goods  sold 
and  delivered.  Brooker  v.  Woody 
H.  4  W.  4.  1052 

ATTAINDER  OF  FELONY. 
See  Ejectment,  1.     Leasx  6. 

ATTORNEY. 

SeeEv  I  oence,  3.  Lien.  Practice,  11. 

1.  Where  an  attorney,  defendant  in 
assumpsit,  sets  off  the  amount  of 

c  3  his 


BILL  OF  EXCHANGE. 


XXIX 


BANKRUPT. 
See  Stoppage  in  Transitu,  2. 

1.  A  steam  engine  erected  for  the 
purpose  of  working  a  colliery  to 
be  used  by  the  lessee  of  such 
colliery  during  his  term,  but  to  be 
held  as  the  property  of  the  land- 
lord subject  to  such  use,  will  not 
pass  to  the  assignees  of  the  tenant 
on  his  bankruptcy,  for  it  does  not 
come  within  the  description  of 
''  goods  and  chattels/'  in  the  6  G. 
4.  c,  16.  «•  72.  nor  had  the  bank- 
rupt the  actual  or  apparent  own- 
ership. Coombs  and  another  v. 
Beaumont,  T.  3  W.  4.     Page    72 

2.  A  party  who  seeks  to  avoid  a 
payment,  or  transfer  of  goods,  on 
the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation 
of  bankruptcy,  must  shew,  not 
merely  that  the  trader  was  insol- 
vent when  it  was  made,  but  also 
that  he  then  contemplated  hank- 
rtiptcy,  Morgan  v.  Brundretty  Gu 
one,  Sfc  T.  3  W.  4.  289 

3.  J?.  CI  borrowed  a  sum  of  money 
and  gave  the  lenders  a  bond,  by 
which  he  and  four  others  bound 
themselves  Jointly  and  severally  in 
a  penalty,  for  the  regular  payment 
of  interest,  and  for  the  discharge 
of  the  principal,  and  all  interest 
which  might  be  due  at  the  end 
of  five  years,  or,  if  sooner  called 
upon,  then  at  twenty-one  days 
afler  demand.  One  of  the  co- 
obligors  of  B,  C.  became  bank- 
rupt, and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy,  a 
forfeiture  had  accrued  by  non- 
payment of  interest,  but  it  was  not 
msisted  upon,  and  the  interest  was 
subsequently  paid  up.  Af\er  the 
certificate,  Jx.  C.  was  called  upon 
for  the  principal  but  did  not  pay, 
and  payment  was  enforced  nrom 
the  four  co-obligors  who  had  con- 
tmued  solvent.    In  an  action  by 


one  of  them  against  the  party  who 
had  been  bankrupt  fi>r  contribu- 
tion: Held  that  they  could  not 
have  proved  under  the  commission 
by  s>  52.  of  the  bankrupt  act, 
and,  therefore,  that  the  certificate 
was  no  answer  to  the  action.  C7/!e- 
mentsy.Langl^y  7lS  W.  4. 

Page  372 
4.  The  bankrupt  act,  6  Cr.4.c.  16.  $• 
72.,  vests  in  the  assignees  such 
goods  whereof  the  bankrupt  was 
reputed  owner  at  the  time  when 
he  became  bankrupt,  by  the  con- 
sent and  permission  of  the  true 
owner.  But  where  the  true  owner 
had  permitted  his  eoods  to  remain 
in  the  order  and  disposition  of  A* 
until  the  day  before  he  became 
bankrupt,  and  then  demanded  the 
possession  of  them,  which  A.  re- 
fused to  deliver :  Held,  that  they 
did  not  pass  to  A's  assignees. 
Smith  V.  Topping^  M,  4   JV^  4. 

674 

BARON  AND  FEME. 
See  Feme  Covert. 

BEER,  SALE  OF,  BY  RETAIL. 
See  Custom,  1. 

BILL  OF  EXCHANGE. 

See  Stamp,  1. 

1.  In  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange  for 
101  i;  defendant  proved  that  he  was 
under  age  when  he  accepted  the 
bill.  Plaintiff  then  proauced  in 
evidence  a  letter  in  the  defendant's 
handwriting,  purporting  by  its 
date  to  have  been  written  after  he 
came  of  age,  addressed  to  a  third 
person  in  these  words :  *'  I  request 
you  pay  to  H."  (plaintiff)  "  lOU  at 
your  earliest  convenience,  after  the 
date  of  this  letter,  from  the  money 
left  me  by  my  late  grandfather, 
for  which  I  have  given  my  bill.** 
c  4  Thif 


BRIDGE. 


CANAL  ACT. 


XXXI 


ceased  to  carry  on  the  trade,  and 
that  at  the  death  of  A.  he  had  not 
any  stock  in  trade,  and  that  no 
account  of  the  said  stock  in  trade 
in  the  condition  mentioned  was  or 
could  be  taken  at  the  time  of  the 
death  of  ^.,  or  from  thence  hither- 
to :  Held  on  demurrer  that  the 
true  construction  of  the  condition 
of  the  bond  was,  that  the  obligor 
had  an  option  to  continue  or  dis- 
continue the  trade  during  the  life 
of  ^. ;  and  that  he  having  discon- 
tinued it,  the  event  on  which  the 
money  was  to  come  to  the  chil. 
dren  of  A.  had  never  happened ; 
and  that  the  plea  therefore  was 
good.  Beswidt  v.  Swindells,  If,  4 
fr.  4.  Page  91 4 

BREWER. 
See  Assumpsit,  2. 


BRIDGE. 

Before  the  statute  43  G.  3.  c.  59. 
there  had  been  a  public  county 
bridge,  which  was  of  wood,  resting 
on  stone  abutments.  After  that 
statute  passed,  the  wooden  part  of 
the  bridge  was,  during  a  flood, 
carried  some  distance  down  the 
river,  but  the  stone  abutments  re- 
mained. Part  of  the  wooden  ma- 
terials being  afterwards  collected 
together,  were,  with  new  materials 
formed  into  the  upper  part  of  a 
bridge,  which  was  wider  than  it 
had  been  before  the  flood,  and 
placed  upon  the  old  abutments. 
This  was  done  at  the  expence  of 
the  parish,  and  not  under  the  di- 
rection of  the  county  surveyor : 
Held,  that  this  was  not  a  bridge 
erected  or  built  after  the  passing 
oi'  43  G.  3.  c.  59.  s.  5. ;  and  that 
the  inhabitants  of  the  county  were 
bound  to  repair  it.  The  King  v. 
The  Inhabitants  of  the  County  of 
Devon,  T.  3  W.  4.  383 


BROKER. 
See  Insurance  Broker. 

BUILDING. 
See  Indictment,  8. 

BURGESS. 
See  Custom,  1,  2. 

BUTTER,  SALE  OF. 
See  Vendor  and  Vendee,  1 . 

CANAL  ACT. 

1.  By  acts  of  parliament  enabling  a 
company  to  make  and  maintain  a 
canal  navigation,  and  to  take  lands 
for  that  purpose  making  satisfac- 
tion, it  was  provided  that  the  com. 
pany  should  not  take  any  garden 
ground  without  consent  of  the 
respective  owners  and  occupiers, 
and  that  any  action  to  be  brought 
for  any  thing  done  in  pursuance  of 
those  acts,  should  be  commenced 
within  six  calendar  months  next 
after  the  fact  should  have  been  com- 
mitted ;  or  if  there  should  be  a 
continuance  of  damages,  then 
within  six  calendar  months  next 
afler  the  committing  of  such  dam- 
age should  have  ceased. 

The  company  wishing  to  take 
garden  ground  for  the  purpose  of 
sloping  the  banks  of  the  canal, 
told  the  occupier,  or  tenant,  that 
they  had  obtained  the  consent  of 
the  owner's  agent,  without  which 
the  tenant  would  not  have  given 
them  permission;  but  the  state- 
ment was  not  true.  They  then 
paid  him  a  sum  which  he  de- 
manded on  account  of  a  former 
transaction,  afler  which  they  en- 
tered and  sloped  away  the  ground. 
The  land  in  consequence  was  from 

thence- 


COPYHOLD. 
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CHELSEA  WATER  WORKS' 
COMPANY. 

See  Poor  Rate. 


CLERK  TO  COMMISSIONERS 
OF  NAVIGABLE  CANAL. 

See  Canal  Act,  2. 


CLERK  TO  TRUSTEES  UNDER 
A  TURNPIKE  ACT. 

See  Mandamus,  2. 


CLOSES  IN  WHICH,  &c. 
See  Pleading,  3. 


COAL  MINES,   RATEABILITY 

OF. 

See  Inclosure  Act,  2. 


COMMENCEMENT  OF  RISK. 
See  Insurance,  2. 


CONDITION. 

iSceBoND,  1,  2,5. 


CONDITION  PRECEDENT. 
See  Lease,  3. 


CONVICTION. 
See  Justices,  1. 


COPARCENER. 
See  Livery  of  Seisin. 


COPYHOLD. 

1.  Copyholds  are  within  the  statute 
27  Eiiz,  c,  4.  which  avoids  all  con- 
veyances of  any  lands,  tenements, 
or  hereditaments,  made  for  the 
intent  and  of  purpose  to  defraud 
and  deceive  persons  that  shall 
afterwards  purchase  the  same. 
Doe  d.  TunsHll  v.  Bottrieli,  T.  3 
W.  4.  Page  131 

2.  A  copyholder  in  fee  surrendered 
to  the  use  of  another  person  and 
afterwards  and  before  the  admit- 
tance of  the  surrenderee,  commit- 
ted and  was  convicted  of  simple 
felony :  there  being  a  custom  in 
the  manor  that  any  tenant  of  cus- 
tomary tenements  who  should 
commit  and  be  convicted  of  felony, 
should  forfeit  his  said  tenements 
to  the  lord :  Held,  that  the  sur- 
renderor before  admittance  was 
still  tenant  for  the  purpose  of  for- 
feiture, and  that  his  estate  was 
forfeited  to  the  lord,  and  the  sur- 
renderee not  entitled  to  be  ad- 
mitted. The  King  v.  Lady  Jane 
St  John  Miidmayy    T.  3   W.  4. 

254 

3.  At  a  court  baron,  held  in  1812, 
before  the  steward  of  a  manor,  two 
copyhold  tenements  were  granted 
to  iV,  R-  and  J.  i7.,  habendum  for 
their  lives  and  the  life  of  the 
longest  liver  of  them  successively 
at  the  will  of  the  lord  according  to 
the  custom  of  the  manor,  at  the 
yearly  rents  of  26«.  4</.  and  Is.  all 
services  therefore  due,  and  a  he- 
riot  when  it  should  happen,  and 
the  said  W.  R,  was  admitted 
tenant ;  but  the  admission  and 
fealty  of  J,  If,  were  respited  until, 
&c. 

In  1823  the  lessees  of  the  manor 
by  deed  appointed  C.  Z.  steward 
of  the  manor,  with  full  power  to 
hold  courts  baron  and  customary 
courts,  and  to  do  all  acts  usual  to 
be  done  by  stewards  in  relation 

there- 


COPYHOLD. 

Doe  dem,  Grvbb  v.  The  Earl  of 
Burlington,  M.  4.  W.  *.  Page  507 
5.  A.  and  B.  by  a  settlement  made 
on  occasion  of  their  intended 
marriage  (which  afterwards  took 
place)  conveyed  certain  freehold 
estates  to  trustees,  for  the  benefit 
of  themselves  and  ihe  survivor  of 
tliem  for  life,  then  for  the  benefit 
of  the  issue  of  the  marriage,  if 
any,  and  if  none,  then  to  the  use 
of  such  person  as  the  wife  by  deed 
or  last  will,  notwithttanding  her 
coverture,  and  as  if  she  xoat  sole  and 
unmarried,  should  appoint,  and  in 
default  of  appointment  to  the  use 
ofherselfin  fee.  The  wife  at  the 
time  of  the  marriage  was  seised  in 
tail  of  certain  copyhold  lands. 

The  husband  and  wife  after- 
wards executed  a  power  of  at- 
torney to  C,  authoriiiing  him  to 
surrender  the  copyhold  lands  cf 
which  the  wife  was  seised  in  tail 
to  a  third  person,  ih  order  to  make 
him  tenant  to  the  prtecipc  or  plaint 
in  a  recovery  intended  to  be  suf- 
fered in  the  manor  court.  The 
wife,  previous  to  her  executing 
the  power  of  attorney,  was  ex- 
amined apart  from  her  husband, 
by  the  deputy  steward  of  the 
manor.  The  recovery  was  suf- 
fered, and  immediately  afterwards 
the  premises  were  surrendered  to 
the  same  uses  as  those  mentioned 
in  the  marriage  settlement:  Held, 
that  the  power  of  attorney  was 
valid  as  the  act  of  the  husband ; 
he  having  sufficient  interest  in  his 
wife's  copyhold  Idnds  to  pass  them 
by  surrcnilcr  during  the  joint  livet 
of  himself  and  his  wife ;  and  thai 
the  recovery  (which  had  stood 
unreversed  for  twenty  years)  was 
therefore  well  suffered. 

Afler  the  above  surrender,  the 
wife  was  admitted  to  other  copy- 
hold lands,  which  were  not  sur- 
rendered to  the  use  of  her  will. 
By  her  will,  made  in  18C2,  she 
devised    lier  real  and    leasehold 


CORPORATION,      xxxv 

estates  to  certain  persons  therein 
named.  At  the  date  of  her  will 
and  of  her  death  she  was  seised 
of  freehold  estates:  Held,  that 
the  will  was  a  valid  disposition  of 
the  copyhold  which  had  been  sur- 
rendered to  the  use  of  her  will, 
though  it  did  not  refer  to  the  sur- 
render in  which  the  right  of  dis- 
position was  reserved,  and  though 
it  was  made  after  she  ceased  to 
be  a  feme  covert : 

Held  further,  that  the  copyholds 
which  had  not  been  surrendered 
to  the  use  of  the  will,  did  not  pass 
by  the  general  devise  of  the  real 
estate,  the  wilt  having  been  made 
before  the  55  G.  3.  e.  192.  Doe 
dem.  Smith  v.  Bird  and  Another, 
M,  4  W.  4.  Page  695 


CORONEllS. 

The  court  on  the  application  of  the 
crown,  set  aside  a  coroner's  in- 
quisition, for  defects  apparent  on 
the  face  of  it.  Rule  absolute  in 
the  drst  instance.  In  the  Matter 
of  Culky,  T.  3  W.  4.  230 


CORPORATE  OFFICER. 
See  Mandamos. 

CORPORATION. 

See  Quo  Warranto. 

(1  an  action  against  a  corporation 
on  a  bond,  the  condition  of  which 
recited,  that  the  company  were, 
by  act  of  parliament,  authorised 
to  raise  money  by  hand,  and  that 
at  a  general  assembly  of  the  com- 
pany of  proprietors,  it  had  been 
resolved  that  the  bond  in  tjuestion 
should  be  issued  for  that  purpose, 
the  defendants  pleaded  non  est 
factum :  Held,  that  although  the 
company  could  not,  under  that 
plea,  shew  that  the  bond  executed 
by 


CUSTOM. 


DEED. 


xxxvu 


only  paid  a  part.    Carr  v.  RobertSy 
T.  3  W.  4.  Page  78 


COVENANT  TO  STAND 
SEISED  TO  USES. 

See  Marriage  Settlement. 


CRIMINAL  INFORMATION. 

See  Justices,  2. 


CURATE. 

See  Settlement  by  Renting  a 
Tenement,  4. 


CUSTOM. 

1.  The  statute  11  G?.  4.  and  1  FT.  4. 
c,  64.,  for  permitting  the  general 
sale  of  beer  by  retail  in  England^ 
does  not  supersede  the  custom  of 
a  borough,  that  no  person  shall 
carry  on  the  trade  of  an  alehouse- 
keeper  therein  who  is  not  a  bur- 
gess. Mayor,  8^c,  of  Leicester  v. 
Burgess,  T,  3  W.  4.  246 

2*  A  custom  for  the  jurors  of  a 
court  leet  holden  for  a  borough 
and  manor,  to  present  persons  to 
be  admitted  burgesses  of  the  bo- 
rough, and  for  the  persons  so  pre- 
sented to  be  admitted  and  sworn 
in  burgesses,  was  held,  on  motion 
in  arrest  of  judgment,  to  be  valid 
in  law.  The  King  v.  The  Duhe 
of  Beaufort^  T.  S  FT.  4.  442 


CUSTOMARY  COURT. 
See  Copyhold,  3. 

DEATH,  PRESUMPTION  OF. 
See  Evidence,  1. 


DECEIT. 
See  Action  on  the  Case,  2. 

DEED. 

See  Canal  Act,  2.    Marriage 
Settlement.    Way. 

Mortgagor  granted,  bargained,  sold, 
released,  and  confirmed  to  mort- 
gagee (in  his  possession  then  be- 
ing  by  a  previous   bargain   and 
sale)   an  iron-foundery  and   two 
dwelling-houses,  &c.  and  the  ap- 
purtenances ;    together    with    all 
grates,  boilers,  bells,  and  other  fix- 
tures in  and  about  the  said  two 
dwelUng-houses  ;*'    and   all   trees, 
houses,   cottages,   commons,    &c. 
easements,  profits,  &c.  to  the  said 
foundery,  messuages,   and    lands 
appertaining.    There  were  cranes, 
presses,  a  steam  engine,  and  other 
fixtures  in  the  foundery,  used  for 
the  purposes  of  the  business  car- 
ried on  there,  and  valued  at  600/. : 
Held,  that  the  specification  of  the 
grates  and  other  fixtures  in  and 
about  the  dwelling-houses,  shewed 
that  those  in  the  foundery  were 
not  intended  to  pass,  though  they 
would  have  passed  if  the  others 
had  not  been  mentioned. 

Plaintiff  at  the  trial  produced  a 
deed  of  mortgage,  executed  to  him 
by  defendant.  The  latter  proved 
that  on  executing  it  he  handed  it 
to  his  own  agent,  intending  it,  as 
he  alleged,  to  remain  as  an  escrow, 
till  the  performance  of  a  certain 
agreement  by  another  party  to  the 
mortgage :  Held,  that  the  posses- 
sion ot  it  by  the  plaintiff  was  prim& 
fiicie  evidence  that  it  had  been 
delivered  to  him  as  a  deed.  Hare 
V.  fforton,  ilf.  4  FT.  4.    Page  715 


DEPOSIT. 
See  Banker,  1,  2 


DEVISE. 


DEVISE. 


EJECTMENT.       xxxix 


deaths,  he  devised  the  same  to  the 
children  of  the  survivor  of  his  said 
sons  and  daughters,  during  their 
respective  lives,  as  tenants  in  com- 
mon, with  such  benefit  of  survi- 
vorship as  aforesaid  ;  and  afler  the 
decease  of  all  of  them,  to  the 
issue  of  such  children,  in  like 
manner  as  he  had  before  devised 
the  original  estate  of  each  of  his 
said  sons  and  daughters. 

And  for  default  or  in  failure  of 
issue  of  all  his  said  sons  and 
daughters  except  one,  he  devised 
all  his  said  estates  unto  his  only 
surviving  son  or  daughter  in  fee : 

Held  that  under  this  will,  the 
eldest  son  of  the  testator  did  not 
take  an  estate  tail  (unless  in  re- 
mainder) but  an  estate  for  life ; 
that  his  children  took  estates  tail 
in  undivided  shares  as  tenants  in 
common. 

The  doctrine  that,  in  construing 
a  devise,  the  general  intent  is  to 
be  preferred  to  the  particular  in- 
tent, is  incorrect  and  vague ;  the 
true  rule  of  construction  is,  that 
technical  words,  or  words  of  known 
legal  import,  must  have  their  legal 
effect,  even  though  the  testator 
use  inconsistent  words ;  unless  the 
inconsistent  words  are  of  such  a 
nature  as  to  make  it  clear  that  the 
technical  words  are  not  used  in 
their  proper  sense.  Doe  dem.  of 
J.  A.  Gallini  v.  F.  A.  GcUliniy 
M.  4  TV.  4.  Page  621 

4.  A.  devised  copyhold  lands  to  his 
son  D,  S.  and  his  wife,  and  J.  H. 
and  his  wife,  or  the  survivor  of 
them,  for  their  lives ;  and  afler  the 
decease  of  all  of  them,  to  the  male 
heir  at  law  of  him  the  testator,  his 
heirs  and  assigns  for  ever;  he 
then  bequeathed  legacies  to  three 
other  sons,  and  afterwards  died 
leaving  five  sons  and  one  daughter, 
three  by  his  first  wife,  and  three 
by  the  second :  Held  that  the  fee 
vested  at  the  testator's  death,  in 
the  person  who  was  then  his  male 

Vol.  V. 


heir  at  law,  and  did  not  remain  con- 
tingent until  the  determination  of 
the  life-estates.  Doe  dem.  Pilking- 
ton  V.  Spratt  M.  4  W.  4.  Page731 


DISTRESS. 

The  1  &  2  PhL  and  M.  c.  12.  #.  2., 
which  enacts,  "  that  no  person 
shall  take  for  keeping  in  pound, 
impounding,  or  poundage  of  any 
distress,  above  4ed.  for  any  one 
whole  distress  that  shall  be  so 
impounded,"  does  not  extend  to 
cases  where  the  goods  are  im- 
pounded on  the  premises,  by  virtue 
of  the  1 1  6?.  2.  c.  19.  s.  10.  Child 
V.  Chamberlain^  Bond,  Jestoppy  4* 
Othersy  H.  4  W.  4.  1049 


DIVISIBLE  ALLEGATION. 
See  Pleading,  3. 


EASEMENT. 
See  Way. 


ECCLESIASTICAL  COURT. 
See  Prohibition,  1. 


EJECTMENT. 

1.  Ejectment  maji  be  maintained 
for  freehold  lands  on  the  demise 
of  a  person  attainted  of  felony, 
when  there  has  been  no  office 
found  on  behalf  of  the  king.  Doe 
dem.  Griffith^  v.  Pritchatdy  M.  4 
FT.  4.  765 

2.  In  a  second  action  of  ejectment 
brought  for  the  same  premises,  the 
Court  will  stay  proceedings  till 
the  costs  of  the  former  are  paid, 
although  the  former  action  was 
discontinued  before  consent  rule. 

d  or 


EVIDENCE. 


xli 


be  dead ;  but  there  is  no  legal  pre- 
sumption as  to  the  time  of  his 
death.  The  fact  of  his  having 
been  alive  or  dead  at  any  particu- 
lar period  during  the  seven  years 
must  be  proved  by  the  party  re- 
lying on  it.  Doe  dem.  Knight  v. 
Nepean,  Bart.  T.  3  W.  4.  Page  86 

2.  In  an  action  against  executors  for 
a  debt  of  the  testator,  a  person 
entitled  to  an  annuity  under  the 
will  is  not  disqualified  by  interest 
from  giving  evidence  for  the  de- 
fendants. Nowell  V.  Daviesj  T. 
3  W.^.  368 

3.  A  witness  may  be  called  upon  by 
the  plaintiff  to  state  a  conversation 
in  which  the  defendant  proposed  a 
compromise  to  the  plaintiff,  al- 
though the  witness  attended  on 
that  occasion  as  attorney  for  the 
defendant.  Griffith  Gent,  One,  Sfc. 
V.  Davies,  M.  4  W.  4.  502 

4.  An  order  of  sessions,  quashing  an 
order  of  removal  generally,  is  con- 
clusive evidence  between  the  par- 
ties to  the  appeal  that,  when  the 
order  of  removal  was  made,  the 
appellant  parish  was  not  bound  to 
receive  the  pauper,  but  it  is  only 
prima  facie  evidence  that  the  pau- 
per was  not  settled  in  that  parish ; 
and  therefore  upon  the  trial  of  an 
appeatbetween  the  same  parishes 
against  a  second  order  of  removal 
of  the  same  party,  the  removing 
parish  may  shew  by  parol  evi- 
dence, that  the  first  order  of  re- 
moval was  quashed,  on  the  ground 
that  the  pauper  resided  on  a  tene- 
ment of  his  own,  which  made  him 
irremoveable,  though  it  did  not 
confer  a  settlement,  and  that  he 
aflerwards  sold  the  tenement  and 
thereby  became  removeable.  7%€ 
King  v.  the  Inhabitants  of  Wick, 
St.  Lawrence,  M.  4  W.  4.         526 

5.  Plaintiff  at  the  trial  produced  a 
deed  of  mortgage,  executed  to 
him  by  defendant.  The  latter 
proved,  that  on  executing  it  he 
handed  it  to  his  own  agent,  intend- 


ing it,  as  he  alleged^  to  remain  as 
an  escrow,  till  the  performance  of 
a  certain  agreement  by  another 
party  to  the  mortgage :  Held,  that 
the  possession  of  it  by  plaintiff 
was  prima  facie  evidence  that  it 
had  been  delivered  to  him  as  a 
deed.  Hare  v.  Horton^  M,  4  W.  4. 

Page  715 

6.  A  merchant  at  Sydney  shipped 
goods  for  England  on  board  the 
ship  C,  and  by  another  ship  tliat 
sailed  afker  her,  wrote  to  an  agent 
in  England,  and  desired  him  if  he 
received  that  letter  before  the  C. 
arrived  to  wait  thirty  days,  in  order 
to  give  every  chance  for  her  arrival, 
and  then  effect  an  insurance  on 
the  goods.  The  letter  was  re- 
ceived, and  the  agent  having 
waited  more  than  thirty  days, 
effected  an  insurance  through  the 
intervention  of  a  broker,  who  told 
the  underwriters  when  the  C. 
sailed,  and  when  the  letter  order- 
ing the  insurance  was  written,  but 
did  not  state  when  it  was  received, 
nor  the  order  to  wait  thirty  days 
after  the  receipt  of  it,  before  effect- 
ing the  insurance.  The  C,  never 
arrived.  The  assured  brought  an 
action  on  the  policy  against  the 
insurers,  but  failed,  on  account  of 
the  suppression  of  facts  by  the 
broker.  In  an  action  by  the  as- 
sured against  the  broker,  for  neg- 
ligence in  effecting  the  policy : 
Held  that  the  evidence  of  under- 
writers and  brokers  was  not  ad- 
missible to  shew,  that  in  their 
opinion  the  matters  not  communi- 
cated were  material.  CampbeU 
V.  Richards,  M.  4  W.  4.  840 

7.  Five  parish  officers  were  appointed 
for  a  certain  year,  viz.,  two  church- 
wardens, two  overseers,  and  one 
vestry  clerk  and  assistant  overseer 
the  terms  of  whose  appointment 
did  not  appear.  At  their  vestry- 
meetings  for  the  relief  of  the 
poor,  orders  were  given  to  the 
paupers    upon  a  shopkeeper    for 

d  2  goodsi 


FREIGHT. 
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FRAUDS,   STATUTE  OF. 

1.  By  agreement  in  writing,  A,  con. 
tracted  to  sell  B.  several  lots  of 
land  and  to  make  a  good  title  to 
til  em  :  and  a  deposit  was  paid.  It 
was  afterwards  discovered  that  a 
good  title  could  not  be  made  to 
one  of  the  lots,  and  it  was  then 
verbally  agreed  between  the  par- 
ties, that  the  vendee  should  waive 
the  title  as  to  that  lot  The 
vendor  delivered  possession  of  the 
whole  of  the  lots  to  tlie  vendee, 
which  he  accepted.  In  an  action 
brought  by  the  vendor  to  recover 
the  remainder  of  the  purchase 
money,  the  declaration  stated  that 
the  defendant  agreed  to  deduce  a 
good  title  to  all  the  lots  except 
one,  and  that  the  vendee  dis- 
charged and  exonerated  him 
from  making  out  a  good  title  to 
that  lot  and  waived  his  right  to 
require  the  same : 

Held,  that  oral  testimony  was  not 
admissible  to  show  the  waiver  of 
the  vendee's  right  to  a  good  title 
as  to  that  lot,  inasmuch  as  the 
effect  of  such  waiver  was  to  sub- 
stitute a  different  contract  for  the 
one  in  writing ;  and  by  the  statute 
of  frauds,  in  every  action  brought 
to  charge  a  person  on  a  contract 
for  the  sale  of  lands,  the  agreement 
must  be  in  writing.  Goss  v.  Lord 
Nugent,  T.  3  FT.  4.  Page  58 

2.  In  an  agreement  in  writing  to  pay 
the  debt  of  another,  the  consider- 
ation must  either  be  stated  in  ex- 
press words  or  must  be  necessarily 
implied  from  the  terms  used.  A 
letter,  therefore,  from  the  defend- 
ant to  the  plaintiff  in  the  following 
words :  '*  As  you  have  a  claim  on 
my  brother  for  5/.  17*.  for  boots 
and  shoes,  I  hereby  undertake  to 
pay  you  the  amount  within  six 
weeks  from  this  day,  14th  January^ 
18S3,"  was  held  not  to  satisfy  the 


statute  of  frauds.     Jctmes  v.  WiL 
Hams,  H.  4  fV.  4.  Page  1 1 10 


FREIGHT. 

In  indebitatus  assumpsit  for  freight , 
it  appeared  that  goods  were  laden 
in  Jamaica  on  board  the  plamtiffs' 
ship,  according  to  a  bill  of  lading, 
which  stated  them  to  have  been 
shipped  by  W,  J,  on  a  vessel  bound 
for  London  on  account  of  the  de- 
fendant, and  that  they  were  to  be 
delivered  in  London  to  the  con- 
signees, paying  freig At  for  the  same 
at  the  rate  therein  mentioned ;  the 
goods  so  shipped  were  the  property 
of  the  defendant.  The  captain 
having  delivered  the  goods  to  the 
consignees  without  receiving  the 
freight,  it  was  held  that  the  de- 
fendant was  liable  by  law  to  pay 
the  freight  to  the  shipowners ;  and 
that  independently  of  any  express 
contract  by  charter-par^.  Dom" 
ett  V.  Beckfordy  M.  4f  W.  ^.      521 


GENERAL  AND  PARTICULAR 
INTENT. 

See  Devise,  3. 


GOODS  SOLD  AND  DE- 
LIVERED. 

See  Assumpsit,  2. 


GRANT. 
See  Copyhold,  3. 


HERIOT. 


^ee  Copyhold,  3. 
d  3 


HIGH. 


HIGHWAY. 


INCLOSURE  ACT. 
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become  public  roads,  until  two 
justices  should  have  certified  that 
the  said  roads  respectively,  and 
the  works  thereon  respectively, 
were  completely  made  and  fit  to 
be  travelled  upon  throughout  the 
ivhole  length  of  such  roads  respect- 
ively." 

Semble,  per  LiUkdaie  and 
Taunton  Js.,  that  the  making  of 
all  the  branch  roads  was  not  a 
condition  precedent  to  the  main 
road  becoming  a  public  road  as 
soon  as  it  was  completed  and  fit 
to  be  travelled  on,  but  that  the 
main  road,  when  so  completed  and 
certified  to  be  so  by  two  justices, 
became  a  public  road,  although  the 
branch  roads  were  still  unfinished. 
The  King  v.  The  Justices  of  the 
West  Riding  rf  Yorhshire,  H.  4 
W.  4.  Page  1003 

HIRING  FOR  A  YEAR. 
See  Master  and  Servant,  1,  2. 

INCLOSURE  ACT. 

1.  By  an  act  for  inclosing  common 
lands  in  G.  afler  reciting  that  the 
corporation  of  G.  claimed  the  right 
of  soil  as  lords  of  the  manor,  and 
that  certain  individuals  were  pro- 
prietors of  the  common  lands  in- 
tended to  be  inclosed,  it  was 
enacted  that  the  commissioners 
might  set  out  and  allot  plots  of 
ground  out  of  the  EcLst  and  West 
Commons  in  G^.  as  a  compensation 
for  the  rights  of  common  o£  all  the 
owners  and  proprietors  of  common- 
able messuages  or  cottages,  for  such 
messuages  or  cottages  only,  as 
well  on  the  said  commons  as  on 
certain  other  lands  named,  such 
plots  of  ground  to  be  used  and  en- 
joyed as  the  commissioners  should 
by  their  award  direct.  Parties 
dissatisfied  with  the  award  might 
bring  an  action  against  the  persons 


in  whose  favour  the  determination 
should  be,  within  three  months,  or 
might  appeal  within  six  months  to 
the  justices  in  quarter  sessions 
who  were  to  determine  the  matter 
and  award  costs  and  damages. 
In  default  of  such  action  or  appeal, 
the  determination  of  the  commis- 
sioners was  to  be  fin^. 

The  commissioners  by  their 
award,  allotted  a  plot  of  land  on  tlie 
West  Common  as  common  pasture, 
to  the  owners  and  proprietors  of  com* 
monable  messuages  or  cottages,  and 
their  respective  tenants  or  occu- 
piers of  the  said  messuages  and 
cottages  only  having  a  right  of  com- 
mon on  the  said  West  Common;  and 
they  limited  the  use  of  the  pastures 
as  the  act  empowered  them. 

Before  the  passing  of  the  act, 
the  rights  attached  to  the  com- 
monable messuages  could  only  be 
exercised  by  such  occupiers  as 
were  freemen  of  the  borough  of 
G,  Subsequently  to  the  act  one 
of  the  messuages  on  West  Common 
being  in  the  hands  of  a  person 
not  a  freeman,  the  corporation 
brought  trespass  against  him  for 
turning  his  cattle  on  the  above 
mentioned  allotment : 

Held,  that  the  act,  though  gene- 
ral in  its  words,  did  not  authorise 
the  commissioners  to  extend  the 
benefit  of  their  allotments  in  lieu 
of  common,  to  occupiers  who  were 
not  freemen  ;  and  that  the  award 
itself  did  not  purport  to  do  so; 
nor  could  it  have  done  so  unless 
the  act  had  given  power  to  the 
commissioners  to  ascertain  who 
should  be  entitled  to  the  newly 
granted  rights :  and  consequently, 
that  the  present  action  was  main- 
tainable, though  brought  more 
than  six  months  af^er  the  award. 
The  Bailiffs  of  Godmanchester  v. 
PMUipSy  T.SW^  Page  198 
2.  By  an  inclosure  act.  it  was  de- 
clared that  all  the  allotments  to  be 
set  out  to  the  several  persons  having 
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INNS  OF  COURT  AND 
CHANCERY. 

See  Mandamus,  6. 


INQUISITION. 
See  Coroner. 

INSOLVENT  ACT. 

See  Ejectment,  3.    Feme  Covert. 

INSURANCE. 

1.  Valued  policy  of  insurance  on 
ship  and  goods  at  and  from  the 
the  coast  of  Africa  to  the  ship's 
port  of  discharge  in  the  United 
Kingdom,  with  liberty  to  touch  at 
all  ports  and  places  whatsoever 
and  wheresoever,  to  trade  back* 
wards  and  forwards  in  any  order, 
and  to  call  at  or  proceed  to  the 
AzoreSy  Madeira^  8^c,y  and  all  Afri- 
can islands :  beginning  the  ad- 
venture on  the  goods  from  the 
loading  thereof  aboard  the  said 
ship,  twenty-four  hours  after  her 
arrival  on  the  coast  of  Africa^  in- 
cluding the  risk  in  boats  in  load- 
ing and  unloading,  with  liberty  to 
load,  unload,  sell,  barter,  or  ex- 
change with  any  ships  or  factories 
wheresoever  she  might  call. 

First,  The  policy  does  not  pro- 
tect an  outward  cargo  shipped 
before  the -vessel's  arrival  on  the 
coast  of  Africa, 

Secondly,  A  considerable  pro- 
portion of  the  intended  homeward 
cargo  not  being  shipped  at  the 
time  of  a  total  loss,  and  the  part 
shipped  not  being  equal  to  the 
value  put  on  the  goods  in  the 
policy:  Held  that  the  valuation 
was  opened  ;  and  that  although  the 
part  shipped  of  the  homeward 
cargo,  together  with  a  part  of  the 
outward  cargo  then  remaining  on 


1 


board,  made  up  the  amount  named 
in  such  valuation,  the  assurer 
could  recover  only  a  proportion 
estimated  on  the  part  of  the  home- 
ward cargo  shipped  at  the  time  of 
the  loss.  Hickman  and  another 
V.  Carstairs,  M.  4  W.  4.  Page  651 
A  ship  was  insured  from  April 
1st,  1831,  to  January  1st,  1832, 
warranted  not  to  sail  foreign  afler 
the  times  limited  in  certain  club 
rules.  The  rules  or  warranties  of 
the  club  limited  the  times  of  sail- 
ing to  different  parts  of  the  world ; 
and  by  a  distinct  warranty  (the 
ninth),  it  was  declared  that  the 
time  of  clearing  at  the  custom- 
house should  be  deemed  the 
time  of  sailing,  provided  the  ship 
was  then  ready  for  sea.  The  ves- 
sel insured  was  bound  for  the  bay 
of  Fundy  from  Zhtblin,  and  the 
last  day  for  sailing  by  the  ndes, 
was  the  1st  of  Sqtiember.  She 
cleared  out  on  the  31st  of 
August,  and  dropped  down  the 
^Vff^  on  the  Ist  of  September y 
with  an  incomplete  crew  (though 
a  full  complement  was  engaged 
before  the  ship  cleared  out),  to  a 
place  within  the  port  of  DubUn^ 
where  she  lay  at  anchor  the  rest 
of  the  day.  During  that  day  the 
whole  crew  came  on  board,  and 
on  the  2d  she  proceeded  on  her 
voyage,  having  been  prevented 
doing  so  on  the  Ist  by  an  un- 
favourable wind.  She  was  after- 
wards lost : 

Held  per  Litdedale  J.,  and  sem- 
ble  per  Taunton  J.,  that  the 
policy  must  be  construed  as  incor- 
porating the  ninth  article  of  war- 
ranty, and  not  merely  the  several 
directions  as  to  the  times  of  sail- 
ing. (Denman  C.  J.,  and  Patte* 
son  J.  dubitantibus) : 

Held  by  all  the  Court,  that  the 
ship  did  not  actually  sail  till  after 
the  1st  of  SeptembeTy  and  that 
she  was  not  ready  for  sea  at  the 
time  of  clearing  out,  the  whole 

crew 


JUSTICES. 

there  were  arrears  still  due.  The 
Court  ordered  that  satisfaction 
should  be  entered  on  the  roll  of 
the  former  judgment,  as  of  the 
date  when  judgment  was  signed 
by  the  second  creditor ;  and  that 
the  sums  levied  since  should  be 
paid  over  to  him.  But  they  re- 
fused to  order  payment  to  this 
creditor  of  the  surplus  over  1800/., 
levied  before  the  signing  of  his 
judgment,  Cottte  v.  Warringlon, 
Clerk,  T.  3  W.  4.  Page  447 


JUSTICES. 

1.  An  adjudication  of  justices  under 
11  G.'Z.  c.  19.  a.i-.  (inflicting  pe- 
nalties for  fraudulently  removiog 
goods  to  avoid  a  distress)  is  an 
order,  and  not  a  conviction,  and 
cannot,  therefore,  like  a  convic- 
tion, be  returned  to  the  sessions 
in  an  amended  form.  TKc  Kioff 
V.  The  JtuHees  of  Chedtin,  T. 
S  IF.  *.  439 

2.  A  party  who  applies  to  the  Court 
for  a  criminal  information  against 
a  defendant,  for  breach  of  duty  as 
a  magistrate  as  well  as  an  indi- 
vidual, must,  before  motion,  give 
notice  to  the  defendant  of  his  in- 
tended application.  The  King  v. 
Heming,  M.  4  W.  4.  666 

3.  A  party  gave  information  on 
oath  before  a  magistrate,  that  from 
certain  language  used  towards  him 
he  was  in  bodily  fear  from  another ; 
and  the  magistrate  upon  hearing 
the  complaint  required  the  tatter 
to  enter  mto  recognizances  to  keep 
the  peace.  On  motion  to  discharge 
the  recognizances,  on  the  ground 
that  the  language  was  used  in  a 
metaphorical  sense  only,  the  Court 
refused  to  interfere,  because  it  was 
for  the  magistrate  to  judge  in  what 
sense  the  language  was  used.  The 
King  v.  TregarOen,  M.  4  W.  4. 
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JUSTICES,  ORDER  OF. 
An  order  ofjustices  under  the  11  G.2. 
c.  19.  «.4.  adjudging  a  party  to  pay 
double  the  value  of  goods  fraudu- 
lently and  clandestinely  removed 
to  prevent  a  distress,  must  shew 
on  the  face  of  it  that  the  party 
removing  ^e  goods  was  tenant; 
and  that  is  not  sufficiently  shewn 
by  statmg  that,  on  complaint  duly 
made,  the  party  was  charged  witli 
having  fraudulently  removed  hia 
goods  trom  certain  premises  to 
prevent  A.  S.  from  distraining 
them  for  arrears  of  rent  due  to 
him  for  tlie  said  premises ;  and 
that  it  appearing  that  he  did  so  re- 
move, &c.  he  is  convicted  thereof. 
Semble,  also  that  the  order 
should  state  that  the  complainant 
was  the  party's  landlord,  or  the 
bailiff,  servant,  or  agent  of  such 
landlord.  7%«  King  v.  Davit  and 
Another,  Jtf.  4  W.i.        Page  £51 

LANDLORD  AND  TENANT. 
See  Ejectment,  4.  Emblements. 
Justices,  Order  of.  Lease,  3. 

LEASE. 

1 .  Under  a  lease  of  all  that  part  of 
the  park  called  B.,  situate  and 
being  in  the  county  of  O.  and  now 
in  the  occupation  of  S.,  tying 
within  certain  specified  abuttals, 
with  all  bouses,  &c,  belonging 
thereto,  and  which  now  are  in  the 
occupation  of  S.,  a  house  on  a 
part  which  is  within  the  abuttals, 
but  not  in  the  occupation  of  S. 
will  pass.  Doe  dent.  Smith  and 
Othert  V.  GaOoway,  T.  3  W.  4. 

43 

2.  Lands  were  devised  ta  R.  N.  for 
life,  with  power  to  lease  for  lives 
all  but  a  certain  excepted  portion, 
reserving  the  like  rents  as  were 
then  reserved,  or  more.  The  rent 
of  the  lands  to  be  demised  woa 

then 


LEASE. 


LIEN. 
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of  his  becoming  entitled  did  not 
appear.  The  reversioner,  on  the 
expiration  of  the  third  life,  sup- 
posing that  the  term  was  at  an 
end  in  point  of  law,  let  the  land 
to  a  new  tenant,  whom  he  after- 
wards ejected,  the  attainted  party 
being  still  alive. 

Qusre,  whether  the  attainder 
of  the  tenant  was  a  forfeiture  of 
the  lease  ;  but,  held,  that  if  it  was 
a  breach'  of  the  condition,  it  was 
not  a  continuing  breach,  but  was 
contemporaneous  with  the  con- 
viction : 

Quaere  also,  if  a  forfeiture  was 
committed,  whether  it  was  one  of 
which  an  assignee  of  the  reversion 
might  take  advantage  by  stat. 
32  H,  8.  c.  34. 

Held,  that  if  such  a  forfeiture 
was  committed,  the  reversioner 
had  waived  it  by  accepting  the 
reserved  rent  under  the  lease, 
from  the  parties  occupying  the 
premises : 

Semble,  that  if  the   forfeiture 
had  not  been  waived,  a  sufficient 
entry  had    been  made  to  avoid 
the  lease.     Doe  dem,   Griffith  v. 
Pritchardy  M.  4  W.  4.     Page  765 
7.  An  instrument  in  writing,  where- 
by A.  agreed  to  let  premises  to  B. 
for  seven,  fourteen,  or  twenty.one 
years  (commencing  at  Christmas 
Day  then  next),  at  the  option  ofJB. 
at  the  yearly  rent  of  24/.  payable 
quarterly,  the  first  payment  to  be 
made  at  the  ensuing  Ladf/  Day 
free     of    all    rates    and     taxes, 
and  whereby  B.  stipulated  if  he 
should  be  desirous  of  putting  an 
end  to  the  agreement  at  either  of 
tlie  terms  before  specified,  to  give 
six  months*  notice,  and  that  he, 
B,y  should  pay  all  the  expences  of 
preparing  a  lease  for  either  of  the 
terms  above  stated,  is  a  lease,  and 
not  a  mere  agreement  for  a  lease. 
Warman  v.  Faithjul,  H.  4  W.  4. 
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LEASEHOLD. 

See  Vendor  and  Vendee. 

LEET. 
See  Custom,  2. 

LEGACY  DUTY. 
See  Devise,  2. 

LICENCE. 
See  Action  on  the  Case,  1. 

LIEN. 
See  Stoppage  in  Transitu,  1,  2. 

A.  wishing  to  borrow  money  on  a 
mortgage  of  land,  delivered  the 
title-deeds  to  B.y  the  intended 
mortgagee,  for  examination,  and 
said  that  he  would  pay  all  ex- 
pences. B.  handed  the  deeds  to 
his  own  attornies  to  be  investi- 
gated. The  negotiation  went  off, 
and  the  attornies  being  requested 
by  A.  to  return  his  deeds,  refused 
to  do  so  till  he  paid  their  bill  of 
costs.  On  assumpsit  brought  by 
A.  against  the  attornies,  to  recover 
back  the  money  so  paid  : 

Held  that  the  defendants  could 
not  be  considered  as  having  acted 
for  both  parties  in  the  negotiation, 
and  therefore  had  not  a  lien 
against  A.  as  his  attornies :  that, 
supposing  A.  liable  to  B.  for  the 
costs  incurred,  B,  could  not  com- 
municate to  his  own  attornies  a 
lien  upon  A'%  deeds,  by  handing 
them  to  the  attornies  for  investi- 
gation: that  the  undertaking  of 
A.Xsi  B  y  if  it  amounted  to  a  pro* 
mise  to  pay  these  costs,  did  not 
entitle  ^.'s  attornies  to  detain  the 
deeds,  as  it  established  no  privity 
between  them  and  A. :  And  that 
A,  might  have  brought  trover  for 
the  deeds,  and  was  entitled  to  re- 
cover 


MANDAMUS. 
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for  a  mandamus  to  admit  M.  S,  to 
the  office : 

Held,  that  an  affidarit  stating 
that  the  court  of  mayor  and  alder- 
men had  again  determined  that 
he  was  not  a  fit  and  proper  person 
to  be  admitted,  is  no  ground  for 
refusing  the  mandamus,  because 
the  prosecutor  has  a  right  to  have 
the  facts  stated  in  the  return,  in 
order  that  he  may  have  an  oppor- 
tunity of  controverting  the  truth 
of  them : 

Held,  at  all  events,  that  the  affi- 
davits in  answer  to  the  rule  ought 
to  show  that  the  court  of  mayor 
and  aldermen  had,  on  the  second 
occasion,  come  to  the  conclusion 
that  M.  S.  was  not  a  fit  and  pro- 
per  person  to  be  admitted  to  the 
office,  on  a  fresh  investigation. 

A  mandamus  having  issued,  the 
return  stated  that  M.  S*  was 
elected  by  a  majority  of  votes,  and 
returned  as  so  elected  to  the 
court  of  mayor  and  aldermen ; 
that  a  petition  was  presented  to 
that  court  against  M,  S.*s  admis- 
sion to  the  office,  whereupon  they 
examined  the  merits  of  the  peti- 
tion according  to  custom,  and 
determined  that  he  was  not  a  fit 
and  proper  person  to  be  admitted 
to  the  office,  nor  duly  elected  ;  and 
further,  that  he  was  not  in  fact 
dtUy  elected :  Held,  that  this  re- 
turn  was  not  inconsistent.  The 
King  v.  The  Mayor  and  Aldermen 
of  London,  T.  S  W  ^.     Paj;e  233 

2.  Mandamus  lies  to  admit  a  clerk 
of  trustees  under  the  general  turn*, 
pike  acts.  The  King  v.  The 
Trustees^  the  Cheshunt  Ttampike 
Roads,  T.S  fV.  4^.  Page  438 

8.  Where  the  quarter  sessions  have 
improperly  decided  against  an  ap- 
peal on  a  preliminary  objection, 
the  Court  of  King's  Bench  will 
grant  a  mandamus  to  them  to 
enter  continuances  and  hear  the 
appeal ;  but  where  an  objection  has 
been  made  during  the  trial  of  an 


appeal  to  the  reception  of  a  parti- 
cular piece  of  evidence,  and  the 
sessions  have  held  such  objection 
valid,  in  consequence  of  which  the 
appeal  has  been  dismissed,  this 
Court  will  not  interfere,  unless  the 
sessions  send  up  a  case.  Hie 
King  v.  TTie  Inhabitants  of  FrieS' 
tony  M.  4  W.  4.  Page  597 

4.  By  statute,  parties  were  enabled, 
in  certain  cases,  to  appeal  to  the 
quarter  sessions  for  a  particular 
district,  giving  ten  days'  notice. 
The  act  said  nothing  as  to  further 
notice  in  the  event  of  such  appeal 
being  respited,  nor  did  it  appear 
that  there  was  any  rule  of  practice 
on  the  subject  at  those  sessions. 
An  appeal  under  the  statute,  of 
which  due  notice  had  been  given, 
was  respited,  and  came  on  at  a 
subsequent  sessions^  pursuant  to 
the  respite.  The  appellant  was 
called  upon  to  prove  that  he  had 
given  notice  of  trial  of  the  respited 
appeal,  and  on  his  failing  to  do  so> 
the  appeal  was  dismissed : 

Held,  that  the  sessions  were 
wrong  in  requiring  such  notice, 
and  that  the  case  was  one  in  which 
this  Court  might  overrule  their 
decision.  Mandamus  granted  to 
hear  the  appeal.  The  King  v. 
The  Justices  of  the  West  Riding 
of  Yorhshire,  M.  4  W.  4.         667 

5.  To  ground  an  application  for  a 
mandamus  to  inspect  books,  quaere, 
whether  it  is  sufficient  to  show 
that  the  party  entitled  to  inspect 
demanded  liberty  to  do  so,  that 
his  claim  was  disputed,  but  in- 
spection offered  him  as  a  favour, 
and  that  he  refused  to  accept  it 
otherwise  than  as  a  right.  Per 
Denman  C.  J.  The  King  v.  The 
Trustees  of  the  North  Leach  and 
Witney  Roads,  H.  4  W.  4.  978 

6.  A  rule  nisi  was  granted  for  a 
mandamus  to  the  Principal  of 
Cliffords  Inny  to  attend  the 
benchers  of  the  Inner  Temple^ 
and  produce  the  rules  and  r^u- 

lations 


NEW  TRIAL. 

the  lalary  was  I8O/.1  Held  that 
this  was  a  contract  by  B,  to  em- 
ploy A'  for  one  whole  year,  Favf' 
c^  V,  Cashy  U.  4  IV,  4.  Page  904 


MILITIA  MAN. 

See  Sbttlbment  by  hiring  akd 
Service,  3. 

MONEY  HAD  AND  RECEIVED. 

« 

4Sce  Assumpsit,  1. 

MORTGAGE. 
See  Deed.    Ejectment,  4. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Lien. 


MOTION  TO  SET  ASIDE 
AWARD. 

See  Arbitrament,  2,  8. 


NEGLIGENCE. 
See  BiLi<  OF  Exchange,  2,  S. 

NEW  TRIAL. 
See  Prastice,  5.  10. 

On  indictment  fbr  non-repair  of  a 
highway  which  defendant  was 
stated  to  b^  liable  to  repair  ra« 
tione  teaurfe,  and  verdict  found 
for  the  defendant,  a  new  trial  was 
moved  for,  ob  the  ground  of  mis- 
direction, and  the  improper  re- 
jection of  evidence.  The  Court 
refused  a  new  trial,  but  suspended 
the  JudgmeBt  in  order  that  a  new 
indictment  might  be  preferred. 

Quaere,  whether  a  new  trial  is 
grantable  after  acquittal  in  any 
crimmal  cBSOt  except  a  penal  ac« 

Vol.  V. 


ORDER  OF  REMOVAL.    1^ 

tion,     JTie  King  v.  StUUm,  Ti  a 
W.  4.  PagQ  52 

NON  EST  FACTUM,  PLEA  OR 
See  Corporation. 


NOTICE  OF  APPEAL. 
See  Mandamus,  4.  7. 

NUISANCE. 
See  Indictment,  3v 

OCCUPIER. 

See  Poor  Rats.    Settx^embnt  ev 
Renting  a  Tenement,  3. 

ORDER  OF  JUSTICES. 
See  Justices,  Order  ov. 

ORDER  OF  REMOVAL. 

See  Settlement  by  Estate. 

Two  justices  ordeved  F.  C.  the  wife 
of  R,  C%  a  Scotchman,  having  no 
settlement  in  England^  and  a  lu« 
natic,  to  be  removed  from  parish 
A*  where  she  had  become  charge* 
able  to  parish  J?„  which  was  ad- 
judged to  be  her  lawful  settle- 
ment.  The  order  did  not  state 
where  the  husband  was  when  it 
was  made:  Held,  that  the  order 
was  not  void  on  the  ground  that  it 
would  effect  the  separation  of  hus- 
band and  wife :  because  it  was  not 
to  be  presumed  that  when  it  waa 
made,  the  husband  was  residing 
in  parish  A*%  or  was  not  residing 
in  parish  B,  The  King  v.  Th% 
InhMianUof  Stockton,  M.  4  W.  4. 
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cue,  ihould  be  so  framed  thai  the 
judgment  may  appear  to  be  war- 
ranted bj  the  previous  finding  of 
a  jury. 

But  when  on  nul  tiel  record 
pleaded  to  debt  on  recognizance 
of  bafl^  die  posted  shown  to  the 
Court  proved  erroneous  in  this 
respect,  leave  was  given'  to  amend 
it;  the  defendants  aba  having 
leave  to  plead  de  novo. 

Semble,  that  the  Court  would 
have  allowed  the  error  in  the  de- 
claration to  be  amended  without 
permitting  the  defendants  to  plead 
again.  Engleheart  v.  Eyre  and 
Another,  T.S  W.  4.  Page  68 

2.  Declaration  of  Easter  Term,  1831> 
on  a  replevin  bond,  by  the  as- 
signees of  the  sheriff  against  W., 
the  plaintiff  in  replevin  and  his 
sureties,  afler  stating  the  condi- 
tion, assigned  as  a  breach,  *'  that 
although  the  suit  was  removed 
into  K.  B.  by  re.  fa.  lo.  returnable 
in  Michaelmas  Term,  1829,  at  the 
instance  of  W,,  the  plaintiff  in  re- 
plevin, yet  he  did  not  prosecute  his 
suit  wiih  effect  and  wtthoiU  delay. 

Plea,  first,  that  by  the  re.  fa.  lo. 
the  sheriff  was  commanded  to  re- 
cord the  plaint,  to  have  the  record 
on  the  return  day  in  K.  B.,and  to  pre- 
fix the  same  day  to  the  parties,  that 
they  might  be  ready  to  proceed  in 
the  said  plaint;  that  W,,  the  plaintiff 
in  replevin,  appeared  in  court  at  the 
return,  and  was  ready  to  proceed 
in  the  suit,  and  prosecute  the 
same  with  effect  and  without  de- 
lay, but  that  the  now  plaintiffs  did 
not  appear,  and  the  sheriff  re- 
turned to  the  re.  fa.  lo.,  amongst 
other  things,  that  he  had  prefixed 
the  same  day  to  the  parties  that 
they  might  be  ready  there  to  pro- 
ceed in  the  said  plaint.  It  then 
averred  that  W.  was  always  ready 
to  prosecute  his  plaint  with  effect, 
and  without  delay,  and  would  have 
done  so  if  the  defendants  in  re- 
plevin (the  now    plaintiffs)    had 


appeared.    To  this  plea  there  wat 
a  general  demurrer. 

The  second  plea  stated  that  the 
sheriff,  in  pursuance  of  the  re.  fa. 
lo.,  recorded  the  plaint,  returned 
it,  prefixed  the  day  of  the  return 
to  both  parties,  ami  smmmomed  tk^ 
fww  piaintij^s  to  appear  in  A".  J9. 
to  proceed  m  the  plaint ;  and  that 
IF.,  the  plaintiff  m  replevin,  was 
ready  to  proceed,  but  the  now 
plaintiffs  did  not  appear.  Replica- 
tion, that  the  sheriff  did  not  sum- 
mon the  now  plaintifis  to  appear. 
Rejoinder,  by  way  of  estoppel,  that 
the  sheriff,  before  the  assignment, 
returned  to  the  re.  fa.  lo.  that  he 
had  prefixed  a  day  to  the  parties 
that  they  might  be  ready  to  pro- 
ceed in  the  plaint.  General  de- 
murrer. 

Held  first,  that  a  plaintiff  in 
replevin,  who  does  not  use  due 
diligence  in  prosecuting  the  suit, 
is  guilty  of  a  breach  of  that  part 
of  the  condition  of  tlie  bond  which 
requires  him  to  prosecute  without 
delay,  even  though  it  may  not  ap- 
pear that  the  suit  is  determined. 

Secondly,  admitting  that  upon 
the  replication  to  the  second  plea 
it  was  to  be  assumed  that  the  now 
plaintiffs  were  not  summoned,  (and 
semble,  that  in  the  present  action 
they  were  not  estopped  from  alleg- 
ing this,)  still  as  it  appeared  by  the 
pleas  that  the  re.  fa.  lo.  contained 
a  direction  in  efFect  to  summon  the 
now  plaintiffs,  W.,  the  plaintiff  in 
replevin,  was  not  responsible  for 
the  default  of  the  sheriff,  or  guilty 
of  delay  in  that  suit  by  reason  of 
the  sheriff  having  neglected  to 
serve  a  summons.  Harrison  and 
Another  astignees  y.  Wardie  and 
Others,  T.  3  W.  4.  Page  147 

3.  Trespass  for  breaking  and  enter- 
ing two  closes  of  Uie  plaintiff. 
Plea,  that  the  said  closes  m  which, 
&c.  were  from  time  immemorial 
parcels  of  a  waste,  and  that  the 
defendant  had  a  prescriptive  right 
e  2  of 
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venant  could  ^e  read  as  qualified 
by  the  subsequent  stipulation  as 
to  place,  the  plea  ought  to  have 
averreid  notice  to  the  vendee,  at 
which  of  the  three  places^  the 
vendor  would  be  ready  to  produce 
his  deeds. 

Plea,  secondly,  to  the  first 
breach,  that  by  a  subsequent 
agreement  made  before  any  breach 
committed,  the  time  for  deducing 
title  had  beien  enlarged;  and  that 
the  vendor  was  ready  to  deduce 
title  within  such  enlarged  time. 
Thirdly,  the  defendant,  pleaded 
a  similar  agreement  after  breach, 
and  that  the  plaintiff  accepted  such 
agreement  as  a  substitution  for 
the  former,  and  as  a  satisfaction 
of  the  damages  resulting  from  the 
breach ;  and  that  defendant  was 
ready  to  fulfil  such  agreement,  but 
plaintiff  refused,  &c^  e 

Held,  on  special  demurrer,  that 
the  second  plea  was  bad,  in  not 
stating  the  new  agreement  to  have 
been  under  seal.  Leave  given  to 
amend  the  third  plea  by  stating 
the  new  agreement  to  have  been 
in  writing ;  but  qusere,  if  it  were 
BO,  whether  the  facts  amounted  to 
a  good  accord  and  satisfaction. 

Plea  to  the  second  breach  of 
covenant,  that  the  vendor  until  and 
on  the  8th  of  January^  was  ready 
and  willing  to  execute  proper  con- 
veyances, and  would  have  executed 
the  same,  if  the  plaintiff  would 
have  prepared  and  tendered  them, 
but  that  he  did  not  do  so. 

Replication,  that  the  vendor  did 
not  deduce  a  good  title,  wherefore 
the  vendee  did  not  prepare  the 
conveyances. 

Rejoinder,  that  although  the 
vendor  within  a  reasonable  time 
before  the  8th  of  January^  was 
ready  and  willing,  and  offered  to 
deduce  a  good  title,  so  that  the 
vendee  might  before  the  8th  of 
January  have  prepared  and  ten- 
dered conveyances   whereof  the 


vendee  had  notice,  yet  the  vended 
refused  to  have  such  title  deduced, 
and  discharged  the  defendant  from 
deducing  such  title. 

Surrejoinder,  that  the  vendor 
was  not  ready  and  willing  to 
deduce,  &c. 

On  general  demurrer,  Held^ 
that  upon  this  breach,  the  matter 
pleaded  by  the  vendee  was  no 
.  answer  to  the  pleas  of  the  vendor, 
and  that  the  latter  was  entitled  to 
judgment.  RippingaU  v.  Lloyd^ 
M.  4  W.  4.  Page  742 

6.  A.  being  arrested  and  in  custody 
of  the  sheriff  at  the  suit  of  i?., 
upon  a  writ  indorsed  <<  oath  for 
76/1 ;  *'  C)  in  consideration  of  B^ 
discharging  ^.,  undertook  to  give 
his  promissory  note  at  six  months* 
*<for  10«.  in  the  pound  for  the 
debt,"  on  the  arrival  of  the  dis- 
charge : 

Held,  that  this  sufficiently  ap- 
peared to  be  a  promise  to  pay  10«. 
in  the  pound  upon  the  debt  for 
which  A.  was  arrested  and  then  in 
custody,  and  was  properly  declared 
on  as  such : 

Held  also,  that  the  sum  indorsed 
on  the  writ  was  sufficient  evidence 
of  the  amount  for  which  A.  had 
been  arrested.  And  that  no  de- 
mand of  the  note  was  necessary 
to  enable  plaintiff  to  commence 
this  action.  Brown  v.  Dean^  M, 
4  fT.  4.  848 

7.  By  a  contract  in  writing  between 
plaintiffs  (tliree  executors)  and 
defendant  (testator's  heir  at  law), 
after  reciting  an  agreement  of  all 
the  parties,  that  certain  goods  of 
the  testator  should  be  sold,  and 
that  ^S'.,  one  of  the  executors  and 
plaintiffs,  should  receive  the  pro- 
ceeds for  and  towards  payment  of 
the  testator's  debts;  defendant 
agreed,  that  if  he  took  possession 
of  the  said  goods,  he  should  pay 
to  S.  the  value  thereof,  or  give 
security  for  such  payment,  on  or 
before,  &c.    One  of  the  plaintiffs 
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■od  the  defendant  alio  andmook, 
if  the  prooeab  of  the  tntator's 
penonal  prt^terty  ibauld  not  be 
sufficient  for  payment  of  the  debts, 
to  raise  and  paj  to  &  a  sufficieDt 
■um  to  eoaUe  him   to  discharge 
them.     Defendant  took  the  goods  ! 
fint  mentioned,  bat  did  not  pay  ; 
for    them    or   eiTe    Becurilj,    and  ; 
aftrrwardt,  fining  that  th^  vere  i 
more  than  be  wanted,  he  made  a  I 
rerbal  agreement  with  the  plain- 
till*,  that  he  should  select  so  much  i 
of  the  gooil*  a«  he  wished  for,  and  '■ 
tab  d^  »amt  ai  the  prkt*  ikejf  had 
item  ^pmutd  at,    and   that  the 
reudue  riionld  be  taken  and  sold 
by  the  platntifis.     He  accordingly 
■elected    and    took    such   goods, 
nieaig  of  a   smaller   value   than 
those  first  bargained  for,)  but  did 
not   pay  for   them.     PlaintiSa  as 
executors  took  the  residue  : 

Held,  that  supposing  the  action 
to  be  grounded  on  the  written 
contract,  S.  was  named  therein 
merely  as  the  agent  of  the  plain- 
tiA,  and  therefore  that  they  need 
not  declare  specially  upon  the 
contract  to  pay  the  mooey  to  him. 

Semble,  per  Daumm  C<  J.  and 
Parke  J^  that  the  second  contract 
might  be  considered  as  substituted 
for  the  first,  and  forming  a  new 
and  distinct  ground  of  action. 
Pearmm  t.  Peartim,  Jtf.  i-  W.  4. 
P^e859 
8.  After  the  passing  of  the  act  for 
the  uniformity  of  procesa,  2  W.  4. 
c  Sit.  which  directs,  "  that  all  per- 
sonal actions,  where  it  is  not  in- 
tended to  bold  the  defendant  to 
bail,  &c.  shall  be  commenced  by 
writ  of  summon*  ; "  an  executiix 
pleaded,  to  an  action  of  assumpsit, 
plene  administravit,  and  no  assets 
on  the  day  of  eshibiting  the  bill  of 
the  plaintiff.  The  plaintiff  in  his 
replication  tendered  issue  in  the 
words  of  the  plea: 

HeU,  that  the  words  exhibiting 
the  bill  upon  these  pleadings  meant 


POOR  RATE. 

by  writ  of  aumauowa  wnk  ■ 
lui^of  tbe  dedbntioB :  am 
fere  tliat  cndence  of  p> 
made  bgr  tl>«  cxecotrix  li 
the  tane  of  aeii^  oat  the  « 
the  filing  of  the  dedv^ 
inadmiaribie.     Acst.  Mm\ 

♦  ir.4v  Fi| 
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POOR  HATE. 
Sk  Inclosdke  Act,  \ 


By  a  grant  of  G.  1 

a»iMm  Wi^er  ftons  i> 
had  undertaken  works  for 
ing  Wmtmimaler,  Ac  with 
and  had  petitioBed  the  <r 
liberty  to  use  a  ixitMn  i 
basin  and  old  pond  in  St. 
park,  and  to  lay  maina  tbr« 
park  to  and  frova  tbc  same 
purpose  aforesaid;  and  t 
surveyor  general  had  r 
that  tlte  aatd  nndeitakii^  m 
coavenient  to  bis  majealy. 
many  of  his  aobjecta,  an 
mental  to  the  park  ;  the  Kh 
granted  and  aas^ned  to  tl 
pany  aod  their  succesaon  I 
canal,  &c.  to  be  coo^ett 
reservoirs  and  to  be  oaed 
joyed  by  then  as  such, 
purposes  afbreaaid,  din^  tl 
pleasure.  Liberty  was  dso ; 
them  to  break  up   the 


P  the  gn 
tbeaaidii 


all  times  through 
laying  therein  pipea  or  m 
and  from  the  wd  pood  an 
for  the  porpoaea  afivesaid, 
good  the  eround  so  broken 
as  poacibJe.  Certain  coi 
were  added,  psescritMng  dx 
tion  in  which  the  pipe*  alt 
carried,  the  braodth  of  grc 
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be  broken,  &c.  The  company  were 
to  supply  ^Si^  Jameses  palace  at 
reasonable  rates ;  and  the  ranger 
was  empowered  to  supervise  all 
the  company's  works  in  the  park 
and  order  them  to  rectify  and 
reform  the  same  if  not  done  ac- 
cording to  the  conditions. 

The  company  took  the  basin 
and  pond  in  pursuance  of  the  war- 
rant»  and  made  a  reservoir,  into 
which  they  conveyed  water,  and 
laid  pipes  communicating  with  it 
for  tlie  purposes  aforesaid.  They 
subsequently  made  expensive  im- 
provements in  and  about  the  re- 
servoir, on  the  requisition  of  the 
crown;  and  they  were  never  al- 
lowed to  alter  or  repair  it  but  by 
leave,  and  under  the  inspection  of 
the  crown  surveyor,  fhey  pay 
no  rent  and  are  paid  for  supplying 
the  palace,  as  well  as  other  resid- 
ences. The  ranger  is  rated  to 
the  poor  for  the  herbage  growing 
on  the  sur&ce  of  the  soil  in  the 
park,  including  that  under  which 
the  pipes  pass: 

Held,  first,  that  the  company 
were  rateable  as  occupiers  of  the 
reservoir ;  secondly,  that  they 
were  rateable  for  the  occupation 
of  land  below  the  surface  of  the 
soil  by  their  pipes»  though  another 
person  was  rated  for  the  herbage. 
The  King  v.  ne  Governor  and 
Company  ^  the  Chdtea  Walter 
Works,  T.  3  W.  4.  Page  156 


POSTEA. 

See  PLBADINGy    1. 

POWER. 
Sob  Lbasb,  %  5. 

POWER  OF  ATTORNEY. 
See  Copyhold,  5. 


PRACTICE. 

See  Indictment,  1.    New  Trial. 

1.  Sections  87,  88,  of  the  first  Ge- 
neral Rule  of  Hilary  terra  2  W,  4'. 
relating  to  the  discharge  of  prison- 

'  ers  in  the  custody  of  the  marshal 
of  the  Kings  Bench  and  warden 
of  the  Fleets  who  are  supersede- 
able,  apply  only  to  persons  within 
the  walls  of  the  respective  prisons. 
Siggers  v.  BreU,  Clerky  T.S  W.  4. 

Page  455 

2.  The  Uniformity  of  Process  Act, 
2  FT.  4.  C.39.  Sched.  No.  4.  re- 
peals sect.  24.  of  the  first  General 
Rule  of  Hilary  term  2  fF.  4. ;  and, 
therefore,  if  a  party  held  to  bail 
on  a  capias  do  not  put  in  special 
bail  within  eight  days  aAer  exe- 
cution of  the  process  upon  him, 
including  the  day  of  such  exe- 
cution, the  plaintiff,  immediately 
on  the  expiration  of  that  time, 
may  put  the  bail  bond  in  suit. 
Hilary  v.  Bowles  and  Two  Others^ 
T  3  W»  4.  460 

3.  The  7  &  8  G?.  4.  c.  30,  *.  41., 
which  directs  that  actions  brought 
for  any  thing  done  in  pursuance  of 
that  statute,  shall  be  tried  in  the 
county  where  the  fact  was  com- 
mitted, applies  only  to  the  case 
of  parties  exercismg  particular 
powers  conferred  by  the  statute. 

In  an  action  against  justices  for 
falsely  imprisoning  the  plaintiff  on 
a  charge  of  feloniously  beginning 
to  demolish  a  house,  contrary  to 
the  act,  the  Court  granted  a  rule 
to  change  the  venue,  on  a  sug- 
gestion that  a  fair  trial  could  not 
be  had  in  the  county.  Thomas, 
Gent.  V.  Saunders  and  Another^ 
r.  3  fr.  4.  462 

4.  Payment  of  money  into  court  on 
a  count  on  a  promissory  note  pay- 
able by  instalments,  if  only  an 
admission  by  the  defendant  that 
money  to  the  amount  paid  in  was 
due  on  the  promissory  note;  it 

e  4  does 
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Wards  delivered  his  bill  to  the 
rlient)  not  including  the  48/.,  and 
on  taxation  more  than  one-sixth 
was  taken  off.  The  attorney  then 
claimed  to  add  the  48/1  (which 
Would  have  made  the  deduction 
less  than  one -sixth),  stating  that 
the  item  had  been  inadvertently 
omitted. 

Qusere,  whether  ^such  item  Was 
trhargeable  as  a  disbursement  by 
the  attorney,  but 

Held,  that,  at  all  events,  the 
attorney,  not  having  treated  it  as 
a  disbursement  in  making  out  his 
bill,  could  not  claim  to  insert  it  as 
such,  for  the  purposes  of  the  tax- 
ation. HaytsY.  TroUetH.  4  IF.  4. 

Pagi^  1106 

PREMIUM. 

PRINCIPAL  AND  AGENT. 
See  Banker,  2. 

PRISONER. 
See  Arrkst,  2. 

PRIVILEGED  COMMUNICA. 
TION. 

See  Evidence,  S. 

PROHIBITION. 

1.  The  actl  fT.  4,c.  21.  «to  im- 
prove the  proceedings  in  prohibi- 
tion," does  not  enable  this  Court, 
where  a  party  has  declared  in  pro- 
hibition and  succeeded,  to  grant 
him  his  costs  incurred  in  the 
Ecclesiastical  C6urt.  Tessimond 
r.  YardX^,  T.  S  FT.  4.  458 

2.  A  prohibition  cannot  issue  to  a 
court  martial,  after  its  sentence 
has  been  ratified  by  the  King  and 


carried  into  execution.  In  the 
matter  of  John  Wailer  Poe,  M.  4 
VF.  4.  Page  681 

PROMISSORY  NOTE. 

See  Pleading,  6*      Practice,  4» 
Stamp,  2^ 


PROMOTION,  468 


QUO  WARRANTO. 

A  quo  warranto  information  was 
moved  for  against  an  officer  elected 
by  ballot,  on  the  ground  that  a 
large  proportion  of  the  persons 
who  voted  were  not  qualified ;  but 
it  was  not  shown  for  whom  the 
votes  ef  those  persons  were  given  c 
Held,  that  on  thb  application 
the  oiBicer  could  not  be  required 
to  prove  his  election  valid,  but  it 
lay  on  the  opposing  parties  to 
show  (if  that  were  practicable) 
that  his  majority  was  obtained  by 
bad  votes.  The  S^ng  v.  Jeffermm^ 
M.  4  W.  4.  855 

RATE. 
StB  iNCLOstjRE  Act,  3» 

RECOGNIZANCE. 
Sen  Justices,  S. 

REGtH.^  GEi^RALES.  t. 

467,  468.  816.  i— xxil 

REMAINDER. 
Set  DevisEi  4. 


REMANET* 
See  Practice,  5, 


RENt 


SETTLEMENT. 
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ments  in  those  parishes.  Tke  King 
V.  The  Inhabitants  of  Banburyy 
T.  3  /r.  4.  Page  176 

3.  On  special  case,  the  sessions  found 
tliat  J.  JS,  by  indenture  io  1774, 
was  put  apprentice  to  P.  for  and  in 
respect  of  W,\  estate  ;  and  there 
was  a  covenant  by  P.  to  teach 
J.  E.  the  business  of  husbandry. 
The  indenture  was  executed  by 
the  parish  officers  and  W.  P.  was 
a  farmer,  and  tenant  to  W^  who 
was  a  stocking-weaver.  J,  E, 
never  served  P.,  but  lived  with 
W.  long  enough  to  gain  a  settle- 
ment by  apprenticeship,  if  he 
could  acquire  one  by  such  service. 
The  sessions  not  having  found  that 
P.  ever  executed  the  inden- 
ture, or  assigned  the  apprentice 
to,  or  assented  to  his  service  with 
W,y  it  was  held  that  a  settlement 
by  apprenticeship  was  not  proved. 
The  King  v.  The  Inhabitanti  af 
Su  CuthbeH  Wells,  4  W.  4.     939 


SETTLEMENT  —  «y  Birih. 

Appellants  against  an  order  of  re- 
moval, to  establish  a  birth  settle- 
ment proved,  first,  the  marriage 
of  the  father  and  mother  at  A*.,  in 
April  1749;  and,  secondly,  the 
baptism  at  K.  of  their  four  chil- 
dren, viz.  a  daughter  ilf.,  in  May 
1751  ;  a  son  /.,  in  Mag  1753;  a 
daughter  E.,  in  Januarg  1755 ; 
and  another  daughter  «S.,  in  De- 
cember 1756: 

Held  that  the  sessions  were  not 
bound  to  infer  from  this  evidence 
that  E.  was  born  at  K  The 
King  v.  The  Inhabitants  of  Ltib^ 
benham,  H.  4  W.  4.  968 

SETTLEMENT—  ^  EHaH. 

An  order  of  sessions,  quashing  an 
order  ef  removal  generally,  is  con- 
clusive evidence  between  the  par- 
tics  to  the  appeal,  that  whcA  the 


order  of  removal  vt^as  made,  the 
appellant  parish  was  not  bound  to 
receive  the  pauper,  but  it  is  only 
prim&  facie  evidence  that  the 
pauper  was  not  settled  in  that 
parish ;  and,  therefore,  upon  the 
trial  of  an  appeal  between  the 
same  parishes  against  a  second 
of  removal  of  the  same  party,  the 
removing  parish  may  show  by  parol 
order  evidence  that  the  first  order 
of  removal  was  quashed  on  the 
ground  that  the  pauper  resided  on 
a  tenement  of  his  own,  which 
made  him  irremovable,  though  it 
did  not  confer  a  settlement,  and 
that  he  afterwards  sold  the  tene- 
ment, and  thereby  became  re- 
movable. The  Kingy,  The  Inha- 
bitants of  Wick  St.  Lawrence^  M. 
4  W.  4.  Page  526 


SETTLEMENT  —  hg  Hiring  and 
Service^ 

1.  Pauper  was  hired  for  a  year  as  a 
footman  and  groom,  by  a  West 
India  planter  residing  at  M.  in 
Engkuid  at  7^-  wages.  He  went 
into  the  master's  service  in  Pe. 
hruary,  1828,  and  in  May  follow* 
ing  engaged  to  bind  himseff' to  serve 
the  same  master  at  Berbice  as 
clerk  and  overseer,  for  Aree  years 
from  the  first  da^  of  his  arrival 
there,  at  a  certam  salary.  Soon 
after  their  arrival  at  Berbice,  the 
pauper  entered  on  the  office  of 
overseer  and  clerk,  but  he  also 
continued  to  act  as  servant, 
and  lived  in  his  master's  house, 
and  did  so  until  the  following 
February,  when  they  returned  to 
England,  the  pauper  acting  in  the 
capacity  of  servant  on  the  home, 
ward  voyage)  and  after  his  arrival 
in  England.  No  further  contract 
had  ever  been  entered  into  for  the 
pauper's  service  as  overseer.  The 
master  paid  him  his  footman's 
wages  till  the  time  of  their  going 

abroad. 


SETTLEMENT. 


facvii 


lessions  as  a  question  of  faet, 
whether  the  widow  after  adminis- 
tration granted,  continued  a  weekly 
tenant,  or  became  a  tenant  from 
year  to  year,  in  her  husband's 
riglit.  The  King  CLgainsi  The  In- 
habitants  of  Chreat  Glenn^  T 
3  FT.  4.  Page  188 

2.  The  first  section  of  the  statute  1. 
W»  4.  c,  18.  which  enacts,  <<  that 
from  and  after  the  passing  of  that 
act,  no  person  shall  acquire  a  set- 
tlement by  reason  of  the  yearly 
hiring  of  a  dwelling-house,  build- 
ing, &c.  unless  the  rent  for  the 
same  to  the  amount  of  10/.  at  the 
least  shall  be  paid  by  the  person 
hiring  the  same,"  is  prospective 
only.  The  King  v.  The  Inhabit- 
ants  of  Ruthin,  T.  S  W.  4>.       215 

3.  To  give  a  settlement  by  renting 
a  tenement,  since  the  stat.  1  fV.  4<. 
c.  18.  there  must  be  an  occupation 
infhct  of  the  whole  dwelling-house 
or  building  of  which  the  tenement 
consists,  b^  the  partly  hiring  the 
same;  and,  therefore,  where  A> 
took  a  lease  for  a  year  of  a  house 
consisting  of  three  floors,  at  the 
rent  of  40/.  per  annum,  and  afler 
he  had  been  in  possession  three 
months  underlet  two  floors  by  the 
quarter,  at  the  rate  of  22/.  per  an- 
num, to  another  person  who  oc- 
cupied them  for  two  quarters,  the 
ground  floor  only  during  that 
time  being  occupied  by  A>  and 
in  all  other  respects  the  provisions 
of  the  6  G.  4.  c,  57.  and  1  W.  4 
c,  18.  were  complied  with,  it  was 
Held,  that  A.  did  not  gain  a  settle- 
ment. The  King  v.  7%e  Inhabit-' 
ants  of  St.  Nicholas,  Rochester, 
TSW.A:.  219 

4.  A  curate  licensed  by  the  bishop 
at  a  yearly  salary  according  to  the 
SI  G,  3.  Ox  99.  resided  in  the  rec- 
tory house  which  waa  assigned  to 
him  pursuant  to  the  same  statute, 
and  was  above  the  value  of  10/.  a 
year,  for  more  than  forty  days  be- 
fore the  passing  of  the  59  &•  S. 


c,  50. :  Held  that  this  was  a  eomhifii 
to  setth  within  the  statute  13  &  14 
Car,  2.  c.  12.,  and  that  a  settle- 
ment was  gained  thereby.  The 
King  v.  The  Inhabitants  of  St. 
Mary,  Newington,  Jf.  4    vT,  4. 

Page  540 
5.  A,  by  lease  demised  a  house  and 
land  to  B.  and  C  fbr  a  term  of 
years  at  16/.  per  annum.  There 
was  a  covenant  by  them  jointly 
and  severally  to  pay  taxes  and 
rates,  &c,,  but  none  to  pay  rent. 
B,  occupied  the  whole  premises, 
and  paid  the  rent  for  five  years : 
Held,  that,  the  demise  being  joint, 
the  rent  was  payable  by  the  two 
jointly  and  that  each  could  only 
be  considered  as  having  rented  a 
tenement  at  8/.  a  year,  and  conse- 
quently that  B.  did  not  gain  a  set-^ 
tlement,  either  by  renting  the 
tenement,  or  by  being  rated  and 
paying  rates  in  respect  of  it.  The 
King  The  v.  The  InhaUtanU  of 
Great  Wahering.  ff.  4  FT.  4.   971 


SETTLEMENT  —  iy  serving  an 
Office. 

In  a  parish  governed  by  a  select 
vestry,  public  notice  was  given 
that  the  vestry  would  meet  to 
elect  an  organist  fo?  a  newly 
erected  chapeL  At  the  meeting 
C.  S.  was  elected,  and  it  waa 
entered  in  the  minutes  of  vestry» 
that  she  was  appointed  organist  at 
60/.  per  annum.  She  performed 
the  office  for  several  years,  receive 
ing  the  salary  half  yearly,  and 
residing  in  the  parish,  till,  on 
comfJaint  made  against  her  by 
the  congregation,  she  was  dis- 
missed by  order  of  vestry  s 

Held,  tliat  the  office  of  organist 
so  held  by  C  &,  was  not  a  public 
annual  office,  by  which  a  settle- 
ment coukl  be  gained  under  3  JV, 
8f  M.  0.  IL  s.  6.    7^  Kingk  v. 

The^ 
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SLAND£R« 


STAMP. 


The    InkabUmUa    of    Sl    George, 
JEbmaver  Square,  M.  4t  fF.4.  Page  571 

SHERIFFS  OFFICER. 
See  Arrest.  1. 

SLANDER. 

1.  Declaration  stated  that  defendant 
intending  to  cause  it  to  be  believed 
that  plaintiff  had  been  guilty  of 
wUfulfy  setting  his  house  and  pre- 
mises on  fire,  said  of  the  plaintiff 
that  he  had  set  fire  to  his  own 
premises,  meaning  that  he  had 
peen  guiitg  cf  wiXfuUy  setting  fire 
to  the  premises,  which,  while 
in  his  occupation,  had  been 
destroyed  by  fire.  Afier  verdict 
for  the  plaintiff,  the  judgment  was 
arrestea  on  the  ground  that  wil- 
fully setting  his  own  premises  on 

.  fire  wais  noti  except  under  special 
circumstances,  a  crime  punishable 
by  law ;  and  the  Court  would  pre- 
sume only  such  circumstances  as 
it  was  essentially  necessary  for  the 
plaintiff  to  have  proved  in  support 
of  his  declaration.  SweetajqUe  v. 
Jesse,  71  3  fT.  4.  27 

2.  Declaration  in  slander.  The  se. 
cond  count  stated  that  the  defend- 
ant, contriving  and  intending  to 
injure  the  plaintiff  as  a  shopwoman 
and  servant,  maliciously  spoke  of 
her,  as  such,  the  following  words : 
"  She  (meaning  the  plaintiff)  se- 
creted Is.  6d.  under  the  till ;  stat- 
ing, these  are  not  times  to  be 
robbed."  The  declaration  alleged 
as  special  damage,  that  one  S*,  by 
reason  of  the  words,  refused  to  take 
the  plaintiff  into  his  service.  Afler 
a  general  verdict  for  the  plaintiff, 
it  was  held,  that  the  words  in  the 
second  count,  if  actionable  at  all, 
were  so  only  by  reason  of  the 
special  damage,  and  therefore  that 
the  plaintiff,  if  entitled  to  recover, 
ought  to  have  full  costs : 

Held,  secondly,   on  motion  in 
arrest  of  judgment,  that  the  words 


m  tost  oooMit 
in  their  nature,  and  tiierelbre  m 
actionable,  even  thotigh  foDOTrc 
by  special  damage.  Kdig  v.  Pm 
timgkm,  M.  4  W.  4.  Page64 

SPECIAL  CASE. 
See  ScssiONs. 

SPECIAL  DAMAGE. 
See  Slandsr,  2. 

STAMP. 

1.  In  the  Stamp  Act  SSG.^e. m 
Schedule  part  1.  (title  Bill  of  Ei 
change),  which  impoaes  a  certai 
duty  on  bills  *^  exceeding  ti 
months  afier  dais ;  ^  the  dn 
means  the  tinae  expreased  oa  tli 
&oe  of  the  bQl,  not  the  time  wbe 
it  actually  issued.  And  althoug 
by  section  12.  if  a  bill  purportio 
to  be  payable  at  two  months  froi 
a  certain  time,  be  issued  befor 
the  commencement  of  that  perioc 
without  payment  of  a  proportioo 
ate  duty,  the  maker  is  liable  to 
penalty ;  ^et  a  bill  so  po8t-date< 
and  bearing  the  inferior  sUm] 
corresponding  with  the  purport  < 
the  bill,  is  admissible  in  evideoo 
being  on  the  face  of  it,  coofom 
able  to  the  schedule.  WiUias^ 
V.  Jarrett,  T,3W.^  3 

2.  A  promissory  note  pajrable  t 
A,  B,  generally,  is  not  one  pij 
able  io  bearer  on  demand,  and  re 
issuable,  within  the  first  class  ( 
notes  described  in  55  Cr.  S.  e.  18^ 
Sched.part  1.,  but,  a  note  payabl 
otherwise  than  to  bearer  oo  6t 
mand  (not  re-issuahle),  withi 
class  2,  and  therefore  such  a  mN 
for  100(2.  requires  a  stamp  of  3s.  6i 
only.  CheetAamandWi/eY.Butk 
if.4fF.4.  89 

3.  Where  an  instrument  is  not  n 

qoirc 


STAMP. 
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quired  by  law  to  be  Btamped  within 
a,  particular  time  afler  its  execu- 
tion, the  Court  on  its  being  of- 
iered  in  evidence  will  not  inquire 
when  the  stamp  was  affixed,  nor 
it  a  penalty  was  incurred,  whether 
the  proper  penalty  was  paid  on  the 
stamping.  An  indenture  of  ap- 
prenticeship, without  premium, 
was  executed  April  27th,  1825, 
but  not  stamped  till  Julyy  1832, 
when  a  1/.  stamp  was  put  on  it, 
and  a  51.  penalty  paid;  After- 
wards a  double  duty  (2/.)  was  paid. 
The  indenture  was  offered  in  evi- 
dence to  prove  the  settlement  of 
a  pauper  by  service  under  it :  Held, 
that  as  it  was  not  within  the  stat.  8 
Armey  c.  9.»  which  limits  the  time 
for  stamping  indentures,  the  Court 
was  not  called  upon  to  notice  the 
circumstances  under  which  the 
stamps  were  affixed.  The  King  v. 
The  Inhabitants  of  PresUmy  H, 
4  fV.  4.  Page  1028 

4.  The  55  G.  3.  e.  184.  does  not  re- 
peal the  provision  of  the  8  Anne, 
c.  9.  as  to  the  time  for  stamping 
indentures  of  apprenticeship,  and 
therefore  an  indenture  of  ap- 
prenticeship (a  premium  having 
been  paid  with  the  apprentice), 
must  be  stamped  with  the  ad  valo- 
rem duty,  within  the  time  pre- 
scribed by  the  stat.  8  Anne,  e.  9. 
8. 36,  37, 38.  and  if  not  so  stamped 
is  wholly  void.  Rex  v.  The  Inhabit' 
ants  of  Church  Bulmey  ^.1831. 

1029 

5.  The  son  of  J.  S.  having  been  ar- 
rested, one  W.  becoming  his  bail, 
•/.  S.  signed  an  agreement  to 
indemnify  fV.  from  all  liability 
which  he  might  incur  in  conse- 
quence of  having  so  become  bail : 
Held,  that  one  of  the  liabilities 
to  which  •^^  ^'  thereby  sub- 
jected himself,  was  to  pay  the 
debt  for  which  the  son  of  J,  S, 
had  been  rrested,  and  as  that 
must  have  mounted  to  20/.,  the 
subject  ma  ier  <^  the  agreement 


must  have  been  of  that  value,  and 
therefore  required  a  stamp  within 
the  55  G.  3.  c.  184.  Sched.  part.  1. 
Wrigley  v.  Smitky  the  elder,  H. 
4  W.^,  Page  1117 

STATUTE  OF  LIMITATIONS. 
See  Practice,  4. 

STEAM  ENGINE. 
See  Bankeupt,  1. 

STET  PROCESSUS. 
See  Partnership,  1. 

STEWARD,  POWER  OF,  TO 
ADMIT  TENANT. 

See  Copyhold,  S. 

STOPPAGE  IN  TRANSITU. 

1.  2).  bought  of  K  46  puncheons 
of  rum  lying  in  the  warehouse  of 
Y.  at  Liverpool,  and  sold  them  to 
C  who  was  a  clerk  of  K,  but  car- 
ried on  business  for  himself.  Z>. 
gave  C  an  invoice,  specifying  the 
marks  and  numbers  of  each  pun- 
cheon, and  took  his  acceptances 
for  the  price.  The  rum  and  the 
samples  which  had  been  taken 
remained  in  K.'s  warehouse.  The 
invariable  mode  of  delivering  goods 
sold  while  they  are  in  warehouses 
at  Liverpool  is  by  the  vendor's 
giving  a  delivery  order  to  the 
vendee.  D.  was  asked  b^  C.  for 
delivery  orders,  but  dechned  giv- 
ing any,  except  for  two  or  three 
puncheons  which  C  received.  C. 
marked,  coopered  and  guaged  the 
casks.  While  the  bills  were  rim- 
ning,  C.  sold  twenty-six  of  the 
puncheons  to  K.  who  paid  him  for 
them,  and  who  by  C  a  permission 

without 
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without  the  knowledge  of  2>. 
KOBged  and  coopered  the  caika  u 
die  warehouse  of  Y.  and  marked 
tbem  with  hU  initiaU.  C.  gave 
an  invoice  to  K.  stating  the  marks 
and  numbera  of  the  csiiki  and  by 
whom  the  rum  wai  bonded.  C. 
alto  while  the  bills  were  running, 
•old  eighteen  puncheons  of  the 
rum  to  two  other  parties,  to  whom 
be  gave  similar  invoices  and  sam- 
ples, and  who  afterwards  obtained 
three  of  the  puncheonsi  on  a  deli- 
very order  signed  by  Uiemtelves, 
but  not  by  D.  They  [mid  C.  for 
the  whole.  The  bills  given  by  C. 
fat  the  price  of  the  forty- four  pun- 
dieons  were  dishonoured:  Held 
upon  special  case  (whereby  it  was 
•greed  that  the  Court  riiould  be 
at  liberty  to  draw  from  the  facts 
any  inference  that  the  jury  might 
have  drawn)  that  C,  never  had 
acquired  the  actual  possession  of 
the  rum,  and  on  his  dishonouring 
kis  acceptances,  J>.  had  a  lien  on 
it  for  the  price ;  and  that  C.'s  sub- 
vendee*  could  not  claim  against 
I>.  the  rum  which  remained  un- 
ddivered  to  them,  Damt  and 
Anodur  v.  Y^ta  mtd  oAert,  T. 
S  W.  4.  Page  SIS 

%.  W.  shipped  at  Ligham  twenty- 
three  casks  of  oil,  en  account  and 
by  the  wA/et  of  £.  at  Lhmool, 
and  transmitted  to  him  a  bill  of 
lading.  Befbre  the  arrival  of  the 
oil,  £.  indorsed  the  bill  of  lading, 
and  deposited  it  with  H.,  who  ad- 
vanced money  oa  it,  having  pre- 
viously advanced  money  on  other 
goods  (the  property  of  Z»)  depo- 
sited with  him.  On  the  arrival  of 
the  oil,  L.  having  previously  be- 
come iMmknipt,  and  fV.  not  having 
been  paid  fbr  it,  Jf.'s  agents 
claimed  il  of  the  matter  of  the 
ship;  but  the  ktter  delivered  it  to 
H.,  who  afterwards  told  the  goods 
of  i.  as  well  as  the  oil  of  W.  The 
net  proceeds  of  the  goods  bebng- 
mg  to  L.  were  sufficient  to  satis^ 
the  debt  due  from  i^to  H.    a. 


pwd  himaelf  hia  debt 
sited  the  net  proceed 
with  a  third  person,  i 
event  (tf  the  award  of  ai 
whom  all  disputes  bet' 
the  assigoees  of  £.  « 
The  arbitrator  bavin 
above  beta  on  hia  ai 
opinion  of  thia  Cour 
W^  the  unpaid  vendt 
had,  at  the  time  whei 
claimed  it,  no  rigbt  tc 
sion  on  the  inaolvent 
cause  the  property 
right  to  the  posaeasia 
vested  in  H^  the  iad 
bill  of  lading  for  vali 
ther,  that  fT.  had  nc 
ef  such  claim,  any  le 
the  potsestioQ  of  thi 
H.'%  lien  waa  aatitfit 
in  a  court  of  equity,  a 
to  B.  would  be  treats 
or  mor^^ige  only,  «i 
W„  by  his  atttmpled 
transitu,  acquired  a  i 
goods  in  equity,  auli 
lien  agatntt  the  assign 
Held,  secondly,  d 
means  of  his  gooda, 
surety  to  B.  for  Z.'s  c 
a  clear  equity  to  obligi 
his  debt  out  of  L.'a  am 
posited  vith  him  in  < 
surety ;  and  all  the  go 
W.  and  L,  having  b» 
might  insist  on  the  ] 
l^%  gooda  being  nppi 
the  payment  or  the 
therefore,  that  f*'.  ww. 
have  ail  the  proceeds 
paid  over  to  him.  Jk  i 
IVutziiUktii  ami  (Man 
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TURNPIKE  ACT. 
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TOLL. 

Where  certain  roads  were,  by  local 
acts,  placed  under  the  direction  of 
trustees  for  amending,  improving, 
and  repairing  the  same,  and  the 
trustees  were  empowered  to  erect 
turnpike  gates  on  the  said  roads, 
and  receive  tolls  there ;  but  there 
was  a  certain  portion  of  one  of  the 
«aid  roads,  which  they  were  pro- 
hibited from  repairing  or  improv- 
ing, and  on  which  they  were  not 
to  erect  toll-gates : 

Held,  that  a  person  travelling 
along  the  last-mentioned  road  for 
more  than  a  hundred  yards  includ- 
ing the  excepted  part,  but  less  if 
that  part  were  excluded,  was  not 
exempted  from  toll  by  3  6r.  4<. 
c,  126.  s,  32.  Pcpe  v.  Langwortht/y 
T.  3  W.  4.  Page  464 

TRESPASS. 
See  Pleading,  3,  4. 

TROVER. 
See  Lien. 


TRUSTEES. 

See  Canal  Act,  2.    Highway,  1. 
Insurance  Broker. 


TURNPIKE   ACT. 

See  Highway,  2.      Mandamus,  2. 

Toll. 

A  local  turnpike  act  directed  that 
the  trustees  should  keep  books,  in 
which  they  should  enter  their 
accounts,  and  also  their  orders  and 
proceedings ;  and  that  <ill  persons 
should  have  access  to  such  entries. 
By  a  subsequent  local  act  it  was 
directed,  that  the  trustees  should 
Vol.  V. 


keep  a  book,  in  which  they  should 
enter  their  accounts,  which  book 
should  be  open  to  the  inspection 
of  the  trustees^  or  of  any  creditor 
on  the  tolls.  The  general  turnpike 
act,  3  G.  4.  c.  126.  s.  73.,  re- 
enacted  the  latter  proTision  as  to 
all  turnpike  road  accounts,  and 
s.  72.  directed  that  all  trustees 
of  turnpike  roads  should  keep  a 
book  of  their  orders  and  proceed- 
ings, which  should  be  open  to  the 
inspection  of  any  of  tne  irusteeSy 
and  should  be  read  as  evidence  in 
courts  as  there  directed.  That 
act  also  provides,  that  the  enact- 
ments therein  contained  shall  ex- 
tend to  all  other  turnpike  acts, 
except  where,  by  that  act,  it 
is  otherwise  ordered : 

Held,  that  these  clauses  of  tlie 
general  and  of  the  second  local 
act,  superseded  the  provisions  of 
the  original  act,  and  limited  the 
power  of  inspection  at  first  eiven 
to  the  whole  public,  confining  it 
to  trustees,  and  to  trustees  and 
creditors  in  the  respective  cases 
of  orders  and  accounts.  The  King 
v.  The  Trustees  of  the  North  Leach 
and   Witney  Roads,  H.  4t  W.^ 
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UMPIRE. 
See  Arbitramknt,  2. 

UNIFORMITY  OF  PROCESS 

ACT. 

See  Pleading,  8.    Practicx^  2.  6. 


VALUED  POLICY. 
See  Insurance,  1* 


VARIANCE. 

See  Bill  of  Exchange,  L  Pj4Bai>* 
IN6,  69  7. 
*     f 


VENDOR  AND  VENDEE. 


VENDOR  AND  VENDEE. 

See  Action  oh  the  Cab>,  2. 
Frauds,  Statute  or.  Plbadikg. 

5.      StOPPAOK  IK  TRANSITU)  1, 2. 

1.  By  the  S6  G.  3.  e.  88.,  entitled 
"  An  Act  to  prevent  Abuses  and 
Frauds  in  the  Packing,  Weight, 
and  Sale  of  butter,"  (<.  2.)  every 
cooper,  or  other  person  making  a 
vessel  for  packing  butter,  is  re- 
quired to  brand  his  Christian  and 
■urname  on  such  vessel,  together 
with  the  exact  weight  or  tare 
thereof,  or  in  default  thereof  he 
is  to  forfeit  for  every  such  vessel 
not  so  marked  lOt-  By  section 
3.  every  dairyman,  farmer,  &c., 
who  shdl  pack  any  butter  for  sale 
ahall  pack  the  same  in  vessels  so 
made  and  marked  as  aforesaid, 
and  shall  brand  his  Christian  and 
surname  on  different  parts  of  the 
vessel  therein  described  and  on 
the  butter  contained  in  such 
vessel,  upon  penalty  of  forfeiting 
for  every  default  5/. 

In  an  action  brought  by  a 
fernier  to  recover  the  price  of 
fifteen  firkins  of  butter  sold  by 
him  to  the  defendant,  it  appeared 
that  the  firkins  were  not  marked 
according  to  the  act: 

Held  that  the  provisions  which 
required  the  vessel  to  be  branded 
with  the  name  of  the  cooper,  sel- 
ler, &C;  being  intended  for  the 
protection  of  the  public  againat 
fraud,  indirectly  prohibited  any 
sale  of  butter  in  vessels  not  pro- 
perly marked ;  that  the  subject 
matter  of  this  contract  was  in  such 
a  state  from  the  vessels  not  being 
properly  marked,  that  the  sale  of 
It  was  forbidden  by  act  of  parlia- 
ment ;  and  consequently  that  the 
contract  of  nle  was  void,  and  the 
plaintiff  could  not  recover  : 

Held  further,  that  although 
there  was  a  penalty  imposed  in 


the  same  clause  of  the  act,  wl; 
directed  the  thing  to  be  done, 
the  remedy  of  the  public  aga 
a  person  infringing  the  clause 
not  thereby  limited  to  a  procc 
ing  for  the  penalty ;  but  that 
clause  might  be  used  against 
as  a  defence  to  an  action.  Ft 
V.  Taylor,  At.*  IT.*.  Page 
2.  In  every  contract  for  the  lali 
an  existing  lease,  there  is  an 
plied  tmdertaking  by  the  sellei 
the  contrary  be  not  expressi 
to  make  out  the  lessor's  i 
to  demise,  and  without  she* 
such  title,  the  sellor  cannot  m 
tain  on  action  at  law  against 
buyer,  for  refusing  to  comp 
the  purchase.         . 

Where  a  lessee  in  poasesi 
contracted  to  sell  the  residoi 
his  term,  being  three  years  si 
quarter,  at  the  rent  of  42/.  per 
num  the  vendee  paying  30t  fat 
fixtures  as  per  list ;  Held,  tbs 
was  not  to  be  inferred  from 
short  residue  of  the  term, 
small  value  of  the  property, 
the  absence  of  any  premi 
for  the  lease,  that  the  vendee 
tended  to  waive  his  right  to 
for  the  production  of  the  less 
title.     SaHxr  v.  J>rake,  H.  4  1 


VENUE. 

See  Indictmbmt,  1.      Practici 

VOLUNTARY  PAYMENT 
.See  BANKRorr,  2. 

WAGES,  ACTION  FOR. 
See  Master  akb  Srrvamt,  I, 


Waiver. 

■See  Lbasi^  6. 


WAY. 
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WARRANT  OF  ATTORNEY. 
See  Judgment. 

WASTE. 
See  Copyhold,  4?. 

WATER  FLOWING,  RIGHT  TO. 
See  Action  on  the  Case,  1. 

WAY. 

Two  coheiresses  being  seised  each 
of  an  undivided  moiety  of  two 
estates  conveyed  to  H.  in  fee,  for 
the  purpose  of  making  partition, 
one  of  the  estates  called  Parhhall 
to  which  they  were  entitled  by 
descent  as  coparceners,  and  ano- 
ther called  Woodseaves  of  which 
they  were  tenants  in  tail,  together 
with  all  houses,  outhouses,  edifices, 
orchards,  ways,  paths,  passages, 
rights,  members  and  appurtenances 
whatsoever  to  the  said  several 
messuages,  tenements,  lands,  and 
hereditaments  belonging  or  there- 
with usually  held  or  occupied,  to 
hold  Parhhall  to  ff.  in  fee  to 
certain  uses,  and  Woodseaves  to 
H.  in  fee  to  the  use  of  H,  and  his 
heirs,  to  make  him  a  tenant  to  the 
praecipe,  in  order  to  suffer  a  com- 
mon recovery.  The  deed  con- 
tained a  covenant  to  levy  a  fine  of 
the  moiety  of  one  of  the  coheir- 
esses in  Parhhall,  and  a  declar- 
ation  that  a  recovery  should  be 


suffered  of  Woodseaves,  and  then 
declared  the  uses  of  the  fine,  re- 
covery and  conveyance  as  to  the 
whole  of  the  said  messuage  or 
tenement  called  Parhhall,  with 
the  buildings,  lands,  hereditaments, 
and  appurtenances  thereto  respect- 
ively belonging,  to  be  to  such 
uses  as  the  husband  of  the  said 
coheiress  should  appoint;  and  as 
to  Woodseaves  with  the  buildings, 
lands,  hereditaments,  and  appur- 
tenances thereunto  belonging,  to 
the  use  of  the  other  co-heiress  in 
fee.  The  fine  was  levied  and  the 
recovery  suffiered : 

Held,  that  a  way  from  the  king's 
highway  over  the  Woodseaves  es- 
tate to  the  Parhhall  estate,  which 
before  the  conveyance,  fine,  and 
recovery,  had  always  been  used 
by  the  occupiers  of  Parhhall, 
did  not  pass  by  this  deed  of 
partition,  fine,  and  recovery,  to 
the  owner  of  ParhhalL  Plant 
V.  James  and  Another,  M.  4  W.  4. 
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WITNESS. 
See  Evidence^  2,  3. 

WORDS,  CONSTRUCTION  OF, 
AFTER   VERDICT. 

See  Slander,  1,  2. 

YEARLY  HIRING. 
See  Master  and  Servant,  1, 2. 


END   OF    TriE    FIFTH    VOLUME. 
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